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PaAGE,  /laagium,  The  same  with  /la^sagium.  Mai.  Paris  767:  See 

Pa^sa^utn. 

PACIBILIS,  Payable  or  passable.  £t  Regis.  Grene/eld.  Archiep. 
Mor.  MS. 

PACARE,  To  pay;  as  tolnelum  /mcurc,  is  to  pay  toll,  Mon.  Angl. 
torn.  l.fiag.SSi.  Hence /lacalio,  psiyment,  Mai.  Paris,  s!i6.  an.  1248. 

PACE, /iossui.]  A  step  in  going,  containing  two  feet  and  an  half, 
the  distance  from  the  heel  of  the  hinder  foot  to  the  toe  of  the  fore- 
foot; and  there  is  a  Pace  of  five  foot,  which  contains  two  steps,  a 
thousand  whereof  makes  a  mile;  but  this  is  called  fiassus  major. 

PACEATUR.  el  reci/iiel  .igenjridu  corium  ejus,  i?"  cartiem,  isf  Pa- 
ceatur  de  cxtero,  i.  e.  Let  him  be  free,  or  discharged,  for  the  time  to 
come.  X/.  Inx,  c.  45. 

PACIEICATION, /rafyfrafjo.]  A  peace-making,  quieting,  or  ap- 
peasing; relating  to  the  wars  between  England  and  Scotland,  anno 
1638,  mentioned  in  the  statute  17  Car.  I.e.  17. 

PACK  of  WOOL,  A  horse-load, wliich  consists  of  seventeen  stone 
and  two  pounds,  or  240  pounds  weiglit.  Mtrch.  Did.:  Pteta.  lib.  2.  f.l2. 

PACKAGE  and  SC.W.AGE,  Antient  duties,  payable  on  merchan- 
dize to  the  city  of  London.  See  Scavage. 

PACKERS,  Persons  appointed,  and  sworn  duly,  to  pack  herrings. 
See  title  Herrings. 

PACKETS,  Packet  vessels,  proliibited  from  exporting  or  im- 
J>orting  goods.  Slal.  13  ^  14  Car.  2.  c.  11.  §  22.  Sec  title  Cjtstoma. 

PACKING  WHITES,  A  kind  of  cloth  so  called,  mentioued  in 
slat.  1  P.  3.  <■.  8. 

PACT,  ^V.]  A  contract  or  agreement.  Law  French  Dictionary. 

PAGUS,  A  county:  Alfred  Rex  Angh-Saxonum  natun  cut  in  Villa 
Regia  qua  dicitur  IVanlage  in  illu  paga  fjux  nojninatur  Berksh.  istc. 

PAIN,  or  PEINE,  FORT  ET  DURE,  Fr.— Lat./i<rnn>r^i»  tj 
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ditra.J  A  spcciM  punishment  heretofore  inflicted  on  those  who,  be- 
ing arraigned  of  felony,  refused  to  put  themselves  on  the  ordinary 
trial,  but  stubbomly  stood  mute;  vulgarly  called  Presiing  to  Death. 
See  title  Mule. 

PAINS  and  PENALTIES.  Acts  of  parliament  to  attaint  particu- 
lar persons  of  treason  or  felony,  or  to  inflict  Pains  and  Penalties,  be- 
yond or  contrai7  to  the  Common  Law,  to  serve  a  special  purpose, 
are  to  all  intents  and  purposes  new  laws,  made  /tro  re  nata,  and  by 
no  means  an  execution  of  such  as  are  already  in  being.  4  Comm.  c.  19. 
§  1.  See  title  Attainder. 

PAIS,  A  county  or  re^xon,  fmgun;  s,ini  vet  y  converao.  Sjiclm.J 
Trial  fier  /lais^  by  the  country,  i.  e.  a  Jury. 

PAISSO,  Pasnage,  or  liberty  for  hogs  to  run  in  forests  or  woods 
to  feed  on  mast.  Mon.  Jngl.  i.  682.  See  Passune. 

PALACES.  The  limits  of  the  Palace  of  Westminster,  atat.  28  Hen. 
8.  c,  12.  Sec  Marshal;  Murder;  Striking. 

PALAGIUM,  A  duty  to  lords  of  manors,  for  exporting  and  im- 
porting vessels  of  wine  in  any  of  their  ports. 

PALATINE,  County;  See  County. 

PALFREY,  Palfrcdus,  /lalafredus,  littlefrediis,  fialifredus.']  One  of 
the  better  sorts  of  horses  used  by  noblemen  or  others  for  State:  anil 
sometimes  of  old  taken  for  a  horse  fit  for  a  woman  to  ride.  Camden 
says,  that  William  Pauconbergh  held  the  manor  of  Cukeny,  in  the 
county  of  .Nottingham  in  serjeanty,  by  the  service  of  shoeing  the 
Kuig's  Palfrey,  when  the  King  should  come  to  Mansjteld.  See  1 
Inst.  149. 

P  ALICE  A,  A  park  pale.  Coviell. 

PALINGMAN,  mentioned  in  stats.  22  Ed.  4.  e.  23:  \  \  H.7.  c. 
23;  seems  to  be  a  merchant  denizen,  one  born  within  the  English 
pale.  But  Skinner  judges  it  to  signify  a  fishmonger,  or  merchant  of 
fish.  Cowell. 

PALLA,  A  canopy;  also  often  used  for  an  altar-clotli.  Matt.  Paris, 
sub  ann.  1236. 

P.\UAO  COOPERIRE.  It  was  antiently  a  custom  where  chil- 
dren were  born  out  of  wedlock,  and  their  parents  afterwards  inter- 
married, that  those  children,  together  with  the  fatlier  and  mother, 
stood  under  a  cloth  extended  while  the  marriage  was  solemnizing, 
w  hich  was  in  the  nature  of  adoption;  and  by  such  custom  the  chil- 
dren were  taken  to  be  legitimate.  E/iist.  Rob.  Gros/htad  E/iise.  Lin- 
coln. Such  children,  however,  were  never  legitimate  in  this  coun- 
try at  Common  Law,  though  the  clergy  wanted  to  have  a  law  pass  to 
render  them  legitimate.  .See  Bastard. 

PALL;  PALLIUM,  The  pontifical  vesture  made  of  lamb's  wool, 
in  breadth  not  exceeding  three  fingers  cut  round  that  it  may  cover 
the  shoulders;  it  has  two  labels  or  strings  on  each  side,  before  and 
behind,  and  likewise  lour  purple  crosses  on  the  right  and  left,  fast- 
ened with  pins  of  gold,  whose  heads  are  Safifihire:  these  vestments 
the  Pope  gives  or  sends  to  archbishops  and  metropolitans,  and  upon 
extraordinary  occasions  to  other  bishops;  who  wear  them  about  their 
necks  at  the  altar,  above  their  other  ornaments.  The  Pall  was  first 
given  to  the  bishop  of  Ostia  by  Pope  Marcus  the  Second,  anno  336. 

Dttrantlus,  .in  his  Rationale,  tells  us  that  it  is  made  after  the  fol- 
lowing manner,  viz.  The  nuns  of  St.  .dgnes  every  year,  on  the  feast 
day  of  their  saint,  ofler  two  white  lambs  on  the  altar  of  their  church. 
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during  the  time  they  sing  .Ignus  Dei  in  a  solemn  mass;  which  lambs 
arc  afterwards  taken  by  two  of  the  canons  of  ll\c  Lateran  church,  and 
by  them  given  to  the  Pope's  subdcacons,  who  put  them  to  pasture 
till  shearing  lime,  and  then  they  are  sliorn,  and  the  pali  is  made  of 
their  wool,  mixed  with  other  white  w  ool;  the  Pall  being  thus  made 
is  carried  to  the  Lateran  church,  and  there  placed  on  the  high  altar 
by  the  deacons  of  that  church  on  the  bodies  of  St.  Peier  and  St.  Pauit 
and  after  the  usual  watching,  it  is  carried  away  in  the  night,  and  de- 
livered to  the  subdeacons  who  lay  it  up  safe.  Seldcn'a  Hist.  Tilhct, 
327.  See  also  Cresny's  Church  Hist.  972. 

P.\LMISTRY,  A  kind  of  divination,  practised  by  looking  upon 
the  lines  and  marks  of  the  hands  and  fingers;  being  a  deceitful  art 
used  by  E^y/ilians,  prohibited  by  mat.  I  &2  P.  W  M.  c.  4.  See  title 
J£gy/ltiana. 

PAMPHLETS,  Of  a  certain  size,  are  among  the  articles  liable  to 
a  stamp  duty. 

PANDECTS,  The  books  of  the  Civil  Law,  compiled  by  y«i/in;'an. 
See  title  Civil  Law. 

PANDOXATKIX,  An  ale-wife,  who  both  brews  and  sells  alo-or 
beer;  from  /landoxalorium,  a  brewhouse,  Slatut.  V  conmietud.  burgi 
vitix  de  Montgom.  teinji.  Hen.  2. 

PASKl^i  Jianci/a^fianei/um.']  Accorduig  to  Sir  Sdzvard  Coke,  dc- 
notes  a  little  part;  but  H/ielman  says,  that  it  signifies  schedtila  vel  fia- 
gina,  a  schedule  or  page;  as  a  Panel  of  parchment,  or  a  counterpane 
of  an  indenture;  but  it  is  used  more  particularly  for  a  schedule  or 
roll,  containing  the  names  of  such  jurors  as  the  sheriff  returns  to 
pass  upon  any  trial.  Kitch.  226:  Keg.  Orig.  223.  And  the  impanel- 
ling a  jui7  is  the  entering  their  names  by  the  sheriff  into  a  Panel  or 
little  schedule  of  parchment;  t'n  /lane/lo  asxist,  Stai.  8  H.  6.  c.  12. 
See  titles  Jury;  Trial. 

PANES  DB  MANDATO;  See  Mandate. 

PANETIA,  A  pantr)',  or  place  to  set  up  cold  victuals.  Cowell. 

PANIS  ARMIGERORUM,  The  bread  distributed  to  senants. 
ATon.  Jiigl.  i.  240. 

PANIS  BISUS,  Coarse  bread.  Mon.  Jngl.  i.  240. 

PANIS  BLACKWIIYTLOF,  Bread  of  a  middle  sort,  between 
white  and  brown,  such  as  in  Kent  is  called  Pavel-bread.  In  religious 
houses  it  was  their  coarser  bread  made  for  ordinary  guests,  and  dis- 
tinguished from  their  household  loaf,  or  Panis  conventualis,  which 
was  pure  manchet,  or  white  bread.  Cornell. 

PANIS  MILITARIS,  Hard  biscuit,  brown  George,  camp  bread, 
coarse  and  black.  The  prior  and  convent  of  lily  grant  to  John  Grove^ 
a  corody  or  allowance, — yid  suum  victuin  quolibet  die  unum  ftanem 
monachalem,  i.  e.  a  white  loaf;  and  to  his  servant  unum  jianem  nigrum 
militarem,  i.  e.  a  little  brown  loaf  or  biscuit.  Carrular.  Ely.  MS./.  47. 

PANNAGE,  or  PAWNAGE,  /lannagium  Fr.  Pasnagc.']  That 
food  which  the  swine  feed  upon  in  the  woods,  as  mast  of  beech, 
acorns,  &c.  Also  it  is  the  money  taken  by  the  Agistors  for  the  food 
of  hogs  in  the  King's  forest.  Crom/i.  Jurisd.  135.  Stat,  finest.  2.  13 
Ji.  \.  St.  I.  c,  25.  Manwood  s^ys /lannage  signifies  most  properly  the 
mast  of  the  woods  or  hedge  rows.  And  see  Linwood.  It  is  mentioned 
in  the  statute  20  Car.  2.  c.  3.  And  in  antient  charters  this  word  is 
variously  written;  as  />annagiumj  fiasnagium,  fiathnagiumy  fiaunagium 

liesBOna.  See  8  Reli.  47. 
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PANNUS,  A  garment  made  with  skins.  Flela,  lib.  2.  ca/i.  14. 
PAN  TILES,  Are  among  the  articles  liable  to  certain  duties  of 
excise. 

PAPER.  The  duties  on  this  article  form  a  ven- productive  branch 
of  the  public  revenue,  and  are  under  ihe  survey  of  the  Commission- 
ers of -Kxrisr.  See  that  title,  and  titles  Customs;  Books,  tJ'r. 

PAPER-BOOKS,  The  issues  in  actions,  &c.  upon  special  plead- 
ings, made  up  by  the  clerk  of  the  Papers,  who  is  an  officer  for  that 
purpose.  Upon  an  issue  in  law,  it  is  termed  the  Demurrer-hook.  The 
clerks  of  the  Papers  of  the  court  of  King's  Bench,  in  all  copies  of 
pleas  and  Paper-books  by  them  made  up,  shall  subscribe  to  such  pa- 
per-books, the  names  of  the  counsel  who  have  signed  such  pleas,  as 
well  on  the  behalf  of  the  plaintifi"  as  defendant;  and  in  all  Paper-books 
delivered  to  the  judges  of  the  Court,  tlie  names  of  the  counsel  who 
did  sign  those  picas  are  to  te  subscribed  to  the  books,  by  the  clerks 
orattornies  who  deliver  the  same.  H.  Pasch.  18  Car.  2:  2  Lili.  jlir. 
268.  See  titles  Issue;  Fracfice;  Flrading. 

PAPER-OFFICE,  An  antient  office  within  the  palace  of  ll'hiichall, 
wherein  all  the  public  Papers,  w  riiings,  matters  of  state  and  council, 
letters,  intelligences,  negotiations  of  the  King's  minister's  abroad, 
and  generally  all  the  Papei-s  and  despatches  that  pass  through  the  of- 
fices of  the  two  principal  Secretaries  of  State,  are  lodged  and  trans- 
mitted, and  there  remain  disposed  in  the  way  of  library-  There  is  al- 
so an  office  belonging  to  the  Court  of  King's  Bench  so  called.  Diet. 

PAPISTS, 

Persons  profrr.sing  the  Popish  rt  iigion;  otherwise  distinguished 
by  the  denomiuution  of  Rom.\x-Catholics.  The  word  Pa/iist  seems 
to  be  considered  by  the  Roman-Catholics  themselves  as  a  nickname 
of  reproach,  originating  in  their  m.^iniaining  the  supreme  ecclesias- 
tical (and  heretofore  temporal)  power  of  the  Po/se,  Pn/ia. — For  this 
reason,  probably,  the  word  Pjpistis  not  to  be  found  in  the  Index  to  a 
most  valuable  production  by  a  gentleman  of  that  persuasion:  though 
in  one  ol  the  notes  on  the  w  ork  he  has  given  perhaps  a  more  clear  and 
explicit  summarj'  ol  the  law  on  this  subject,  than  has  any  where  else 
appeared;  and  which  is  therefore  here  introduced,  corrected  from 
some  trifUrig  errors,  and  modilied  so  as  to  answ^er  the  present  pur- 
pose. See  I  Jnst.  391,  a.  in  t/ie  .\'otes,  and  the  word  Poman-Car/iolics 
in  the  Index  to  the  Notes.  See  also  4  Comm.  c.  4,  and  Mr.  Chris- 
tianas A'otcs  thtrc. 

As  to  papal  provisions,  and  papal  process,  see  this  Dictionary,  title 
Pramunire. 

I.  Of  the  Laws  /lassed  {in  Great  Britain)  against  Pa/iists  since 
the  Heformation. 

And  herein, 

1.  Of  the  Penalty  on  Paflistsfor  exercising  their  relitrious  Wor- 
ship; including  the  Laws  res/iccling  their  Places  of  Educa- 
tion, and  Ministers,  or  as  they  are  usually  termed  Priests. 

2.  Of  the  Penaltiesfor  not  conforming  to  the  Established  Church; 
and  see  this  Dictionary,  title  A'on-confortnists. 

3.  Of  Ihe  Penalties  for  refusing  to  take  the  Oath  of  Suftrema- 
cy,  ayid  the  Declaration  against  Pofiery.  [^With  respect  to 
the  not  taking  the  Sacrament,  and  the  Declaration  against 
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Transubstamiation,  see  this  Dictionary,  title  Aon-ron- 
Jormhit,  as  regards  tlie  Corporation  and  Test  Acts.] 
4.  Of  Ihe  La-^'D  affecting  the  Landed  Property  of  Pa/iista. 

II.  Of  the  Mis  /mil  (in  Great  Britain)  in  the  {iresent  Beign 
(Geo.  III.)  to  reliex*e  the  Papists. 

III.  Of  Ihe  comfiaralive  Situations  of  Pa/iisls  and  Protestant 

Dissenters;  and  of  the  Disabilities  to  which  the  former  are 
still  liable  in  Great  Britain.  ("As  relates  to  the  Operation 
of  the  Corporation-Act  and  Test-Act,  sec  title  .Yon-con- 
formists.^ 

IV.  The  jicts  passed  in  the  Parliaments  of  Ireland  for  relief  of 

Papists:  in  the  course  of  the  reign  of  George  III. 

1.  1.  By  various  statutes,  if  any  English  priest  of  the  Church  of 
Rome,  born  in  the  dominions  of  the  Crown  of  England,  came  to  Eng- 
land from  beyond  the  seas,  or  tarried  in  England  three  days  without 
confonn'uig  to  tlic  church,  he  was  guilty  of  high  treason;  and  they 
also  incurred  the  guilt  of  high  treason  w  ho  were  reconciled  to  the  see 
of  Rome,  or  procured  others  to  be  reconciled  to  it.  By  these  laws 
also  Papists  were  totally  disabled  from  giving  their  children  any  edu- 
cation in  their  own  religion.  If  they  educated  their  children  at  home, 
for  maintaining  the  school-master,  if  he  did  not  repair  to  church,  or 
was  not  allow  cd  by  the  bishop  of  the  diocese,  they  were  liable  to  for- 
feit 10/.  a  month,  and  the  schoolmaster  was  liable  to  forfeit  40«.  a 
day;  if  they  sent  their  children  for  education  to  any  school  of  their 
persuasion  abroad,  they  were  liable  to  forfeit  100/.  and  the  children 
so  sent  were  disabled  from  inheriting,  purchasing,  or  enjoying  any 
hands,  profits,  goods,  debts,  duties,  legacies,  or  sums  of  money.— -Say- 
ing mass  was  punishable  by  a  forfeiture  of  200  marks:  hearing  it  by 
a  forfeiture  of  ICQ.  Sec  stats.  1  Eliz.  c.  2:  23  Eliz.  c.  1:  27  Eliz.e. 
2:  29  Eliz.e.  6:  3d  Eliz.  c.  2:  2  Jac.  I.e.  4:  3  Jac.  I.  cc.  4,  5:  7  Jac. 

1.  e.  6:  3  Car.  1.  c.  2:  25  Car.  2.  r.  2.  7  t^S       3.  c.  27:  1  Geo.  I.  st. 

2.  c.  13. 

By  stai.  1 1  J?  12  If.  3.  c.  4,  where  the  parents  of  Protestant  chil- 
dren are  Papists,  the  Lord  Chancellor  may  take  care  of  the  education 
of  such  Protestant  children,  and  make  order  for  their  maintenance 
suitable  to  the  ability  of  the  parent. 

2.  Under  this  head  are  to  be  classed  those  laws  which  are  gene- 
rally called  the  Statutes  of  Recusancy.  It  should  be  observed,  tliat 
absence  from  church  alone  and  unaccompanied  by  any  other  act, 
constitutes  Recusancy,  in  the  true  sense  of  that  word.  Till  the  stai. 
35  Eliz.  c.  2,  all  Non-conformists  were  considered  as  Recusants, 
and  were  all  equally  subject  to  the  penalties  of  Recusancy,  that 
statute  was  the  first  penal  statute  made  against  Popish  Recusants, 
bv  that  name,  and  as  distinguished  from  other  Recusants.  From 
that  statute  arose  the  distinction  between  Protentant  and  Popish  Re- 
cusants; the  former  were  subject  to  such  statutes  of  Recusancy  as 
preceded  that  of  the  35th  of  Elizabeth,  and  lo  some  statutes  against 
Recusancy  made  subsetjucntly  to  th.at  time;  but  they  were  relieved 
from  them  all  by  the  act  of  Toleration,  stat.  1  It'.  >J  M.  st.  I.e.  18. 
From  the  stat.  35  Eliz.  c.  2,  arose  also  the  distinction  between  Pa- 
pists or  persons  professing  the  Popish  religion,  in  general,  and  Popish 


6 


PAPISTS,  I.  2,  J. 


Recusants,  aiid  Popish  Recusants  Convict.  Notwithstanding  the  lit- 
quent  mention,  in  the  statutes,  of  Papists  or  persons  professing  the 
Popish  religion,  neither  the  statutes  themselves,  nor  the  cases  adjudg- 
ed upon  Uiem,  present  a  clear  notion  of  the  acts  or  circumstances  that, 
in  tlie  eye  of  the  law,  constituted  a  Papist,  or  a  person  professing  the 
Popish  religion.  When  a  person  of  that  description  absented  himself 
from  church,  he  came  under  the  legal  description  of  a  Popish  Recu- 
sant; when  he  was  convicted  in  a  Court  of  law  of  absenting  himself 
from  church,  he  was  termed  a  Popish  Recusant  Convict;  to  this 
must  be  added  the  constructive  Recusancy,  incurred  by  a  refusal 
to  take  the  Oath  of  Supremacy.  With  respect  to  the  statutes 
against  Recusancy;  by  these  statutes  Popish  Recusants  Convict  were 
punishable  by  the  censures  of  the  church,  and  by  a  fine  of  20/.  for 
every  tnonth  during  which  they  absented  themselves  from  church; 
they  were  disabled  from  holding  offices  or  employments;  from  keep- 
ing arms  in  their  houses;  from  maintaining  actions  or  suits  at  law,  or 
in  equity:  from  being  executors  or  guardians;  from  presenting  to 
advowsons;  from  practising  in  the  law  or  physic;  and  from  holding 
offices  civil  or  military;  they  were  subject  to  the  penalties  attending 
excommunication;  were  not  permitted  to  travel  five  miles  from 
home,  unless  by  licence,  upon  pain  of  forfeiting  all  their  goods; 
and  might  not  come  to  Court  under  pain  of  100/.  [No  mai  riage  or 
burial  of  such  Recusant,  or  baptism  of  his  child,  should  be  had 
otherwise  than  by  ministers  of  the  church  of  England,  under  severe 
penalties  imposed  by  utat.  3  Jac.  1.  c.  5.J  A  married  woman,  when 
convicted  of  Recusancy,  was  liable  to  forfeit  two  thirds  of  her  dower 
or  jointure.  She  could  not  be  executrix  or  administratrix  to  her  hus- 
band, nor  have  anv  part  of  his  goods;  and  during  her  marriage  she 
might  be  kept  in  prison,  unless  her  husband  redeemed  her  at  the 
rate  of  10/.  a  month,  or  the  thh'd  part  of  his  lands;  Popish  Recusants 
Convict  were,  within  three  months  after  conviction,  either  to  submit 
and  renounce  their  religious  opinions,  or,  if  reouired  by  four  justices, 
to  abjure  the  realm;  ar.d  if  they  did  not  depart,  or  if  they  returned 
without  licence,  they  were  guilty  of  felony,  and  were  to  suffer  death 
as  felons.  See  the  statutes  referred  to  under  the  former  head;  and, 
for  the  cases  applicable  to  them,  this  Dictionary,  title  Jiecumn!. 

3.  It  must  be  premised,  that  the  Roman-Catholics  make  no  objec- 
tion to  take  the  Oath  of  .Allegiance  in  slat.  1  Geo.  I.  si.  2.  c.  13;  or  the 
Oath  of  Abjuration  in  stal.  6  Geo.  3.  c.  53 — With  respect  to  the 
Oath  of  Supremacy  by  s.'af.  I  Eltz.  c.  1.  the  persons  therein  men- 
tioned were  made  compellable  to  take  the  Oath  of  Supremacy  con- 
tained in  that  act:  by  stal.  3  Jac.  1.  c.  4,  another  oath  was  prescribed 
to  be  taken,  commonly  called  the  Oath  of  Allegiance  and  t)bedience; 
these  oaths  were  abrogated  by  .slat.  1  ir.  ij"  71/.  st.  I.e.  8;  and  a  new- 
Oath  of  ."Allegiance  and  a  new  Dalh  of  Supremacy  were  introduced, 
and  re(|uired  to  be  taken  in  theirstead;  the  stat.  I  Geo.  1.  st.  2.  c.  13, 
contains  an  Oath  of  Supremacy,  in  the  same  words  as  the  Oath  of 
Supremacy  required  to  be  taken  by  slat.  1  IV.  V  M.  st.  I.e.  8.  By 
that  Ojth  persons  are  made  to  swear  that  "  no  foreign  prince,  per- 
son, prelate,  State,  or  potentate,  hath,  or  ought  to  have,  any  jurisdic- 
tion, power,  supremacy,  pre-eminence,  or  authority,  ecclesiastical  or 
spiritual,  within  the  realm.*'  It  was  required  to  be  taken  by  the  per- 
sons therein  named;  it  might  be  tendered  to  any  person,  by  any  two 
justices  of  the  peace;  and  persons  refusing  the  Oath  so  tendered 
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were  adjudged  to  be  Popish  Recusants  Convict,  and  to  forfeit  and  to 
be  proceeded  against  as  such.  This  was  the  constiuctive  Kccusancjr 
referred  to  above.  See  also  title  Oaths.  It  was  not  the  offence  itself 
of  Recusancy,  which,  as  already  observed,  consisted  merely  in  the 
party's  absenting  himself  from  church;  it  was  the  offence  of  not  ta- 
king the  Oaths  of  Supremacy,  and  the  other  Oaths  prescribed  by  the 
atat.  I  Gfo.  1.  si.  2.  c.  13,  the  refusal  of  which  was,  by  that  statute, 
placed  on  the  same  footing  as  a  legal  conviciion  on  the  statutes  of 
Recusancy;  and  subjected  the  party  refusing  to  the  penalties  of 
those  statutes.  This  was  the  most  severe  of  all  the  laws  against  Pa- 
pists. The  punishment  of  Recusancy  was  penal  in  the  extreme;  and 
the  persons  objecting  to  the  oath  in  question  might  be  subjected  to  all 
the  penalties  of  Recusancy,  merely  by  their  refusing  the  oath  when 
tendered  to  them.  It  added  to  the  penal  nature  of  these  laws,  that 
the  oath  in  question  might  be  tendered,  at  the  mere  will  of  two  jus- 
tices of  peace,  without  any  previous  information  or  complaint,  before 
a  magistrate,  or  any  other  person.  Thus  by  refusing  to  take  the 
Oath  of  Supremacy,  when  tendered  to  them,  they  became  liable  to 
all  the  penalties  of  Recusancy;  and  the  same  refusal,  by  utats.  7  (j*  8 
W.  3.  c.  4:  i  Ueo.  1.  St.  %.  c.  13,  restrained  them  from  practising  the 
law  as  advocates,  barristers,  solicitors,  attorneys,  notaries,  or  proctors; 
and  from  voting  at  elections.  With  respect  to  tlie  declaration  against 
popery,  the  sfaf.  30  Car.  2.  st.  2.  c.  I,  contains  the  declaration,  and 
prescribes  it  to  be  made  by  members  of  either  House  of  Parliament 
before  they  take  their  seats.  By  it,  they  declare  their  disbelief  of  the 
doctrine  of  iransubstantiation,  and  their  belief  tliat  the  invocation  of 
saints,  and  the  sacriiice  of  the  mass,  are  idolatrous. 

4.  How  the  landed  property  of  Papists  was  affected  by  the  laws 
against  Recusancy  has  been  already  mentioned.  By  stat.  1 1  CJ"  12  fK. 
3.  c.  4,  it  was  enacted,  that  a  person  educated  in  the  Popish  religion, 
or  professing  the  same,  who  did  not  in  six  months,  after  the  age  of 
sixteen,  take  the  oaths  of  Allegiance  and  Supremacy,  and  subscribe 
the  declaration  prescribed  by  srat.  30  C  2.  st.  2.  c.  1,  should,  in  re- 
spect of  himself  only,  and  not  of  his  heirs  or  posterity,  be  disabled  to 
Inherit  or  take  lands  by  descent,  devise,  or  limitation,  in  possession, 
reversion,  or  remainder;  and  that,  during  his  life,  till  he  took  the 
oaths,  and  subscribed  the  declaration  against  popery,  his  next  of  kin, 
who  was  a  Prolcsvant,  should  enjoy  the  lands,  without  accounting  for 
the  profits;  and  should  be  incapitble  of  purchasing;  and  that  all  estates, 
terms,  interests,  or  profits  out  of  lands,  made,  done,  or  suffered  to  his 
use,  or  in  trust  for  him,  should  be  voitl. 

By  slat.  3  Jac.  I.  c.  5:  1  H'.  is"  .1/.  c.  26:  12  yinn.  st.  2.  c.  14:  U 
G.  2.  c.  17,  Papists  or  persons  professing  the  Popish  religion,  were 
disabled  from  presenting  to  advowsons,  and  other  ecclesiastical  bene- 
fices, and  to  hospitals  and  other  charitable  establishments.  By  annual 
acts  of  the  legislature,  Papists  being  of  the  age  of  eighteen  years, 
and  not  having  taken  the  Oaths  of  Allegiance  and  Supremacy,  were 
subjected  to  the  burthen  of  the  double  land-tax.  By  stai.  I  Geo.  I.  ai. 
2.  c.  55,  they  were  required  to  register  their  names  and  estates  in 
the  manner,  and  under  the  penalties,  therein  mentioned;  and  by  star. 
3  Geo.  I.e.  18,  continued  by  several  subsequent  statutes,  an  obliga- 
tion of  enrolling  their  deeds  and  wills  was  imposed  on  them.  Suck 
were  the  principal  penal  laws  against  Roman-Catjiolics,  at  the  time  of 
the  accession  of  the  House  of  Brunsviiek. 
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Tlic  above  summary  of  the  law  s  against  Papists  is  extracted  from 
the  publication  of  a  Ronian-Catliolic;  it  is  obsen  able  that  it  does  not 
exactly  tally  with  the  enumeration  made  by  Blackstone,  in  4  Comm. 
c.  4;  but  it  is  prcsuincd,  the  above  statement  is  as  correct,  as  in- 
terest and  conscience,  two  poweiful  incentives,  could  possibly  mttke 
it.  As  an  apology  for  the  origin  of  these  laws,  the  learned  Commen- 
tator observes,  that  they  are  seldom  exerted;  and  are  rather  to  be  ac- 
counted for  from  their  history,  and  the  urgency  of  the  times  which 
produced  them,  than  to  be  approved,  on  a  cool  review,  as  a  standing 
system  of  laws.  The  student  will  |)crceive  the  necessity  of  their  be- 
ing recapitulated  in  this  work;  as  most  of  them  are  now  only  repealed 
on  certain  conditions  (see  /lom  II.,)  which,  if  not  complied  with,  leave 
the  Popish  Recusant  in  a  state,  even  yet  by  no  means  enviable; 
though,  as  it  appears,  absolutely  necessary  for  the  preservation  of 
our  constitution. 

II.  The  only  act  of  any  importance  which,  till  the  reign  of  his 
present  Majesty,  was  passed  for  their  relief,  (and  that  operated  but  in 
an  indirect  manner  for  their  benefit,)  was  sial.  3  Cleo.  1.  c.  18.  On 
the  construction  of  stat.  11  cl'  12  II'.  3.  c.  4,  it  had  been  held,  that  as 
it  expressly  confined  the  disability  of  Papists  to  take  by  descent  tcf 
themselves  only,  and  preserved  their  heirs  and  posterity  from  its  ope- 
ration, it  was  not  to  be  construed  as  preventing  the  vesting  of  the 
freehold  and  inheritance  in  them,  in  cases  of  descent,  or  transmitting 
them  to  their  posterity;  but  that  the  disability  respected  only  the  per- 
nancy of  the  profits,  or  beneficial  property  of  the  lands,  of  which  it 
deprived  them,  during  their  non-conformity.  Whether  that  part  of 
the  statute  w  hich  relates  to  their  taking  by  purchase  should  receivc- 
the  same  construction  was  a  frequent  subject  of  discussion,  the  sta- 
tute being,  in  that  branch  of  it,  without  any  limitation.  To  remedy 
this,  the  said  st.  3  Ceo.  1.  c.  18,  was  passed;  it  enacts,  that  no  sale  for 
a  full  and  valuable  consideration,  by  the  owner  or  reputed  owner  of 
any  lands,  or  of  any  interest  therein,  theretofore  made,  or  thereafter 
to  be  made,  to  a  Protestant  purchaser,  shall  be  impeached  by  reason 
of  any  disability  of  such  Papist,  or  of  any  person  under  whom  he 
claims,  in  consequence  oi stai.  U  c;"  12  Jt'.  3.  c.  4;  imless  the  person 
taking  advantage  of  such  disability  shall  have  recovered  before  the 
sale,  or  given  notice  of  his  cl^um  to  the  purchaser;  or  before  the  con- 
tract for  sale,  shall  have  entered  his  claim  at  the  quarter  sessions, 
and  i>oiia_fid''  pursued  his  remedy.  The  statute  then  recites  the  clauses 
of  slaf.  1 1  i?  12  11'  3.  c.  4,  disabling  Papists  from  purchasing;  and 
afterwards  enacts,  that  these  clauses  shall  not  be  thereby  altered  or 
repealed,  but  shall  remain  in  full  force.  This  proviso  is  couched  in 
such  general  words,  that  it  created  a  doubt  in  some,  whether  it  did 
not  nearly  frustrate  the  whole  effect  of  the  act.  To  this  it  was  an- 
swered, that,  notwithstanding  the  proviso,  the  enacting  part  of  the 
statv'ic  was  in  full  force,  for  the  benefit  of  a  Protestant  purchaser; 
and  that,  the  proviso  operated  only  to  declare  that  Papists  themselves 
should  not  derive  any  benefit  from  the  act,  in  any  purchases  they 
should  attempt  to  make,  under  the  foregoing  clauses.  This  was  con- 
sidered the  better  opinion,  and  on  the  aulliority  of  it,  many  purchases 
of  considerable  consequence  were  made.  See  also  stat.  6  Geo.  2.  c.  5. 

During  the  present  reign,  two  stiituies,  each  of  great  importance. 
Tiave  been  passed  in  favour  of  the  Roman-Catholics;  by  »!ar.  18  Cr». 
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3.  c.  60,  it  was  enacted,  that  so  much  of  stnf.  1 1  iJ"  12  IV.  3.  c.  4,  as 
related  to  the  prosecution  of  the  Popisli  priests  and  Jesuits,  and  iiti- 
prisonin-^  for  life  Papists  who  keep  schools,  or  to  disable  Papists 
from  taking  by  descent  or  purchase,  siiouid  be  repealed,  as  to  all  Pa- 
pists, or  persons  professing  the  Popish  religion,  claiming  under  titles 
not  thenlofore  litigated,  who,  within  six  moiitlis  after  the  act  passed, 
«ir  their  coming  of  age,  should  take  the  oath  therein  prescribed. 

This  is  an  oath  expressive  of  allegi.uice  to  his  Majesty,  abjuration 
of  the  Pretender,  renunciation  of  the  Pope's  civil  pon  cr,  and  abhor- 
rence of  the  doctrines  of  destroying,  and  not  keeping  faith  with,  here- 
tics; and  of  deposing  or  murdering  princes  excommunicated  by  au- 
thority of  the  Sec  of  Rome. 

Upon  this  statute  a  case  was  decided  in  Chancer)',  Dec.  18,  1783, 
Bunting  v.  irniiamjton.  A  bill  had  been  filed,  claiming  an  estate  given 
to  a  person  ]irofessing  the  Popish  religion,  by  will,  alleging  the  inca- 
pacity occasioned  by  siai.  II  isf  \2  /)'.  3.  r.  4.  The  testator  died  many 
years  before,  and  after  his  death  a  suit  had  been  instituted  by  another 
person  who  claimed  as  his  heir  at  law,  and  that  suit  was  depending  at 
the  time  when  the  seat.  18  Geo.  3.  c.  60.  was  passed;  but  was  after- 
wards dismissed  for  want  of  prosecution.  The  plainiiif  filed  his  bill 
some  time  after  the  act,  claiming  in  right  of  his  wife  as  heir  at  law. 
The  defendants  pleaded  their  title  under  the  testator's  will;  and  that 
the  defendant,  who  was  benefici^iily  interested,  having  or  claiming  the 
estate  under  that  will,  had  taken  the  oath  prescribed  by  the  act;  and. 
concluded  with  an  averment,  that  the  title  had  not  been  before  liti- 
gated by  the  plaintiff,  or  any  person  under  whom  he  claimed.  The 
plaintiffs,  on  argument  of  the  plea,  contended,  that  the  words  not 
hitherto  litigated.,  extended  to  the  case  then  before  the  court,  because 
the  title  had  been  litigated,  and  was  in  litigation  at  the  time  the  act 
passed.  But  thelords  commissioners^/iAAurAr  and  Hotham  were  clearly 
of  opinion,  that  the  plainlirt'  not  having  before  litigated  the  title,  nor 
claiming  under  any  person  who  had  litigated  it,  the  case  of  the  defend- 
ants was  within  tlie  benefit  of  the  act,  notwithstanding  the  prior  liti- 
gation; and  the  plea  was  allowed. 

The  Stat.  3 1  Oeo.  3.  f .  32,  has  afforded  the  most  effectual  relief 
yet  bestowed  on  the  Koman-C^atholics.  That  statute  may  be  divided 
into  six  parts:  the  1st  contains  the  declaration  and  oath  afterwards 
referred  to  in  the  body  of  the  act,  and  prescribes  the  method  of  taking 
it:  the  2d  is  a  repeal  of  the  statutes  of  Recusancy,  in  favour  of  persons 
taking  the  oath  thereby  prescribc<I:  the  3d  is  a  toleration,  under  cer- 
tain regulations,  of  the  religious  worship  of  the  Roman-Catholics, 
qualifying  in  like  manner,  anti  of  their  schools  for  education:  the  4th 
enacts,  that  in  future  no  one  shall  be  sinnmoned  to  take  the  Oath  of 
Supremacy  prescribed  by  stats.  1  M'.  Isf  M.  st.  1 .  c.  8:  1 .  (ieo.  \.st.  2.  c 
1 3:  [But  electors  of  members  of  parliament  in  Englautl^  still  remain 
bound  to  take  this  Oath:  See  /lost  III.;  and  this  Diet,  title  far/ia- 
mcnc]  or  the  declaration  against  transubstantiation  required  by  a'ai. 
25  Car.  2.  c.  2;  that  the  slat.  1  cJ".  M.  si.  I.r.  9,  for  removing  Pu- 
pists,  or  reputed  Papists,  from  the  cities  of  London  and  Westminster 
shall  not  extend  to  Roman-Catholics  taking  the  ai)pointed  oath;  ancl 
that  no  peer  of  Great  Britain  or  Ireland^  taking  that  oath,  shall  be 
liable  to  be  prosecuted  for  coming  into  his  Majesty's  presence,  or  into 
the  Court  or  house  where  his  Majesty  resides,  under  stat.  30  Car.  2. 
c.  1 .  The  5th  part  of  the  act  repeals  the  laws  requiring  the  lieeds  and 
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wills  of  Roman-Catholics  to  be  registered  or  inrolled;  the  6tli  excuses 
persons  acting  as  counsellors  at  law,  barristers,  attorneys,  clerks,  or 
notaries,  from  taking  the  Oath  of  Supremacy  or  thedcclaration  against 
transiibstantiation. 

To  state  this  statute  something  more  particularly:  Roman-Catho- 
lics, who  are  willing  to  comply  with  the  requisitions  contained  in  it, 
must  appear  at  some  of  the  Courts  at  H'cmmmsin;  or  at  the  Quarter 
Sessions  held  for  the  county,  city,  or  place  where  they  shall  reside, 
and  shall  make  and  subscribe  a  declaration,  that  they  profess  the  Ro- 
man-Catholic religion;  and  also  an  oath,  which  is  nearly  similar  to 
that  required  by  Jila/.  1 8  Gto.  S.c.  60,  the  substance  of  which  is  stated 
above;  the  chief  difference  in  the  oath  is,  that  the  words  of  that  in 
star.  3 1  Geo.  3.  c.  32,  are  stronger,  and  more  adapted  to  present  times 
and  circumstances,  and  probably  intended  to  be  less  liable  to  equivo- 
cation or  evasion.  Of  this  declaration  and  oath  being  duly  made  by 
any  Roman-Catholic,  the  officer  of  the  Court  shall  grant  him  a  certifi- 
cate; and  such  officer  shall  yearly  transmit  to  the  Privy  Council,  lists 
of  all  persons  w  ho  have  thus  qualified  themselves  within  the  year  in 
his  respective  Court.  The  statute  then  provides,  that  a  Roman-Cath- 
olic thus  qualified  shall  not  be  prosecuted  under  any  statute  for  not 
repairing  to  a  parish  church,  nor  shall  he  be  prosecuted  for  being  a 
Papist,  nor  for  attending  or  performing  mass  or  other  ceremonies  of 
the  church  of  Home;  provided  that  no  place  shall  be  allowed  for  an 
assembly  to  celebrate  such  worship  until  it  is  certified  to  the  Sessions; 
nor  shall  any  minister  officiate  in  it  until  his  name  and  description 
arc  recorded  there.  And  no  such  place  of  assembly  shall  have  its  doors 
locked  or  barred  during  the  time  of  meeting  or  divine  worship. 

And  if  any  Roman-Catholic  whatever  is  elected  constable,  church- 
warden, overseer,  or  into  any  parochial  office,  he  may  execute  the 
same,  by  a  deputy,  to  be  approved  as  if  he  were  to  act  for  himself  as 
principal.  But  every  minister  w  ho  has  qualified  shall  be  exempt  from 
serving  upon  juries,  and  from  being  elected  into  any  parochial  office. 
And  all  the  law  s  for  fre(]uenting  divine  service  on  Sundays  shall  con- 
tinue in  force;  except  where  persons  attend  some  place  of  worship 
allowed  by  this  statute,  or  the  Toleration  Act  of  the  Dissenlersi  tiat. 
1  W.     M.sl.  1.  c.  8. 

And  if  any  person  disturb  a  congregation  allowed  under  this  act,  he 
shall,  as  for  disturbing  a  dissenting  meeting,  be  bound  over  to  the 
next  sessions,  and,  upon  conviction  there,  shall  forfeit  20/. 

No  Roman-Catholic  minister  shall  officiate  in  any  place  of  worship 
having  a  steeple  and  a  bell,  or  at  any  funeral  in  a  church  or  church- 
yard, or  shall  wear  the  habits  of  his  order,  except  in  a  place  allowed 
by  this  statute,  or  in  a  private  house  where  there  shall  not  be  more 
than  five  persons  besides  the  family.  This  statute  shall  not  exempt 
Roman-Catholics  from  the  payment  of  tithes,  or  other  dues,  to  the 
church;  nor  shall  it  affect  the  statutes  concerning  marriages,  or  any 
law  respecting  the  succession  to  tlie  Crown.  No  person  who  has  qual- 
ified shall  be  prosecuted  for  instructing  youth,  except  in  an  endowed 
school,  or  a  school  in  one  of  the  English  Universities;  and  except  also, 
that  no  Roman-Catholic  schoolmaster  shall  receive  into  his  school 
the  child  of  any  Protestant  father;  nor  shall  any  Roman-Catholic  keep 
a  school  until  his  or  her  name  be  recorded  as  a  teacher  at  the 
sessions. 
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No  religious  order  is  to  be  established;  and  every  endowment  of  a 
school  or  college  by  a  Roman-Catholic  shall  still  be  superstitious  and 
unlawful. 

The  first  pan  of  the  above  act  g^|S  rise  to  two  observations.  The 
declaration  prescribed  by  the  act  is  contained  in  these  words:  "  I,  jl. 
B.  do  hereby  declare,  that  I  do  profess  the  Roman-Catholic  religion." 
Till  the  passing  of  this  act,  the  persons  who  were  the  subject  of  it 
were  known  in  the  English  law  by  the  name  of  Papists,  reputed  Pa- 
pists, or  persons  professing  tlic  Popish  religion.  By  requiring  this 
declaration  from  them,  the  law  has  imposed  on  them,  and  probably 
will  in  future  recognise  them  by,  the  name  of  Roman-Catholics.  Still, 
when  the  antient  penal  laws  against  them  are  to  be  mentioned  with 
professional  accuracy,  it  seems  absolutely  necessary  to  mention  them 
under  the  name  applied  to  them  by  the  abrogated  law.  The  other  ob- 
servation was  of  more  importance,  .^s  the  bill  w  as  originally  framed, 
and  as  it  stood,  when,  having  passed  the  Commons,  it  was  brought 
into  the  House  of  Lords,  the  first  clause  in  it  directed,  that  the  oath 
contained  in  the  «a(.  18  Geo.  Z.  c.  60,  should  be  taken  no  longer; 
but  that  the  oath  appointed  by  the  bill  should,  in  future,  be  adminis- 
tered in  its  stead,  and  should  give  the  same  benefits  and  advantages, 
and  should  operate  to  the  same  effects  and  purposes,  as  the  oath  con- 
tained in  the  statute  18  G.  3.  c.  60.  This  clause  was  altered,  in  the 
H>>use  of  Lords,  to  the  form  in  which  it  stands  in  the  act.  It  does  not 
express  that  the  oath  contained  in  it  shall  entitle  the  persons  taking  it 
to  the  benefits  of  the  st.  18  G.  3.  c.  60.  it  only  expresses  that  it  shall 
be  lawful  for  Catholics  to  take  the  oath  prescribed  at  the  places  and 
times,  and  in  manner,  therein  mentioned.  Thus  it  was  uncertain 
whether  persons  taking  only  the  oath  prescribed  ijy  the  slat.  31  Geo. 
3.  r.  32,  would  be  entitled  to  the  benefit  of  the  siai.  18  Geo.  3.  c.  60, 
so  as  to  be  relieved  from  the  penalties  and  disabilities  from  which  the 
persons  taking  the  oath  prescribed  by  that  act  were  released  by  it. 
The  chief  of  these  penalties  and  disabilities  were  those  inflicted  by 
Stat.  1 1  £5*  12  IV.  3.  c.  4,  which  disabled  them  from  taking  by  descent 
or  purchase:  and  it  was  thought  advisable  for  every  Roman-Catholic, 
who  wished  to  be  secure  in  the  enjoyment  of  his  landed  property,  to 
take  both  the  declaration  and  oath  prescribed  by  the  slat.  31  Geo.  3.  c. 
32;  and  the  oath  prescribed'  by  the  former  siai.  18  Geo.  3.  c.  60. — ^But 
all  doubt  on  this  subject  is  now  removed  by  «'o(.43  G.3.  e.  30,  which 
after  reciting  the  inconvenience  above  stated  enacts,  "  That  the  de- 
claration and  oath  contained  in  the  act  31  G.  3.  shall,  as  to  all  persons 
who  have  made,  taken,  and  subscribed  the  same,  or  who  at  any  time 
hereafter  shall  make,  take,  or  subscribe  the  same,  give  the  same  be- 
nefits and  advantage,  and  be,  and  operate  to  and  for  the  same  intents 
and  purposes  as  in  and  by  the  said  act  of  18  G.  3.  is  enacted,  expres- 
sed, and  declared  of  and  concerning  the  oath  thereby  subscribed." 

As  to  the  double  land-tax,  that,  being  imposed  by  the  annual  land- 
tax  act,  a  repeal  of  it  could  not  be  effected  by  any  prospective  act.  It 
was  repealed,  by  omitting  from  the  annual  land-tax  act  the  clause 
imposing  it.  The  land-tax  act  of  the  year  1794,  &c.  contained  also  a 
clause,  which,  after  reciting  that  lands  formerly  liable  to  a  double  as- 
sessment were  then  possessed  by  Protestants,  enacted,  that  where  any 
place,  in  consequence  of  that  circumstance,  should  be  rated  at  more 
than  four  shillings  in  the  pound,  the  commissioners  might,  on  appli- 
cation, examine  into  the  truth  of  the  complaint,  and  certify  the  same 
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to  the  barons  of  the  Exchequer,  who  are  empowered  to  discharge  the 
excess.  See  title  Land-Tax. 

III.  The  Statute  1  H'.  (J  M^i.  I.  r.  18,  (commonly  called  the 
Takralion-Jci,)  exempts  all  Dissentei-s,  except  Papists  and  such  as 
deny  the  Trinity,  fiom  all  penal  laws  relating  to  religion:  provided 
tliey  take  the  Oatlis  of  Allegiance  and  Supremacy,  and  subscribe  the 
declaration  against  Popery,  and  repair  to  some  congregation  regis- 
tered in  the  Bishop's  Court,  or  at  the  Sessions.  But  there  is  nothing 
in  this  act  which  dispenses  cither  with  the  Test-Act  or  the  Corpora- 
tion-Act, so  far  as  they  impose  the  obligation  of  receiving  the  sacra- 
ment of  our  Lord's  Supper  on  persons  serving  in  offices  or  elected  to 
serve  in  corporations;  and  there  is  nothing  in  the  statute  31  Geo.  3.c. 
32,  which  dispenses  Catholics  from  that  obligation,  in  case  of  their 
serving  in  offices,  or  being  admitted  into  corporations.  With  respect 
therefore  to  the  Tcsi-Act  and  Corpoi-ation-Act,  these  arc  the  only 
statutes  which  subject  the  Protestant  dissenters  to  any  penalties  or 
disabilities;  to  these  the  lioman-Catholics  are  subject  equally  with  the 
Pi  otestant  dissenters:  there  is,  therefore,  no  penalty  or  disability  that 
affects  the  Protestant  dissenters,  to  which  Roman-Catholics  arc  not 
subject  equally;  but  there  still  remain  several  penalties  and  disabilities 
to  which  Roman-Catholics  are  subject,  that  do  not  in  any  respect 
whatever  affect  the  Protestant  Dissenters. 

The  principal  of  these  are,  that  by  mm.  SO  Car.^.st.  2.  r.  1,  Roman- 
Catholics,  in  consequence  of  refusing  the  Oath  ol  Supremacy,  or  the 
declaration  against  Popery,  arc  di^abhd  from  sitting  in  ciihcr  House  of 
Purliawriii.  By  .vfa/s.  7  tJ"  8  !(■'.  3.  c.  27,  those  who  refuse  to  take  the 
Oath  of  Supremacy  ore  disabU-d  from  voting  at  circtions  (in  Great 
Britain);  and  by  several  statutes,  Romar.-Catholics  are  disabledyi-om 
presenting  to  advowsons.  This  latter  is  peculiar  to  them;  Quakers,  and 
even  Jews,  having  the  full  enjoyment  of  the  right  of  presentation. 
This  resti-aint  seems  the  more  imnecessaiy,  as  no  person  can  be  pre- 
sented to  a  living  who  has  not  been  ordained  according  to  the  rites  of 
the  Church  of  Hngland.  Previously  to  his  ordination  he  is  examined 
on  his  faith  and  morals  by  his  bishop;  he  takes  the  Oath  of  Allegiance 
and  Supremacy,  and  subscribes  the  Thirty-nine  Articles;  and  pre- 
viously to  his  admission,  he  subscribes  tlie  three  articles  respecting 
the  Supremacy,  the  Common  I^rayer,  and  the  Thirty-nine  Articles; 
and  he  makes  the  Declaration  of  Conformity.  By  the  Act  of  Conform- 
ity, Htaf.  13  ^5*  14  Car.  2.  c.  4,  he  is  bound  to  use  the  Common  Prayer, 
and  other  rites  and  ceremonies  of  the  Church  o{  -England. 

Under  the  stat.  3  Jnc.  1.  e.  5,  which  disables  Popish  Recusants 
Convict  from  presenting  to  benefices,  it  has  been  adjudged,  that  the 
person  is  only  disabled  to  present;  and  that  he  continues  patron  to  all 
other  purposes.  Caivley  230.  That  such  a  person,  by  being  disabled 
to  grant  an  avoidance,  is  not  hindered  from  granting  the  advowson 
itself,  in  fee,  or  for  life,  for  good  consideration.  1  Jon.  19,  20.  And 
that  if  an  advowson  or  avoidance  belonging  to  a  Papist  come  into  the 
King's  hands,  by  reason  of  an  Outlawry,  or  conviction  of  Recusancy, 
&c.  the  King,  and  not  the  Universities,  shall  present.  I  Jon.  20:  Hob. 
126.  Hut  where  a  presentment  is  vested  in  the  University,  at  the  time 
when  the  church  becomes  void,  it  shall  not  be  divested  again  bv  the 
patron's  conforming,  5;c.  10  lirti.  57. 
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Giants  of  advowsons,  or  right  of  presentation  to  churclics,  &c.  by 
any  Papists,  or  person  anywise  in  trust  for  iiim,  to  be  void,  except 
made  for  valuable  consideration  to  some  Protestwnt  purchaser,  for  the 
benefit  of  a  Protestant  only;  and  persons  claiming  under  such  grant 
shall  be  deemed  as  trustees  for  a  Papist,  and  they  and  their  presen- 
tees be  compelled  to  make  discoveiy  thereof,  and  the  intent.  See 
slals.  12  Jnn.  m.  2.  c.  14:  11  Geo.  2.  c.  17. 

And  bishops  are  required  to  examine  parsons  presented,  on  oath, 
t)efore  institution;  whether  the  person  prcscntinjj  be  the  real  patroOi 
and  made  the  presentation  in  his  own  right,  or  whether  he  lie  not  a 
trustee  for  a  Papist,  kc.  And  if  the  parson  presented  refuse  to  be 
examined,  his  presentation  shall  be  \oid. 

By  the  last  Indenmity-.\ct,  35  G.  5.  c.  99,  thought  necessary  (even 
after  the  act  31  G.  3.  c.  32.)  to  allow  time  for  inroUing  deeds  and 
wills  of  Papists,  there  is  a  proviso  that  nothing  therein  shall  make 
good  any  grant  of  the  right  of  presentation  to  any  benefice,  Stc.  in 
trust  for  a  Papist. 

Upon  the  Corporation-,\ct,  it  seems  to  have  been  the  prevailing 
opinion,  that  the  election  of  a  person  who  did  not  comply  with  the  re- 
quisites of  that  statute,  and  all  the  acts  done  by  him,  were  void.  To 
prevent  the  consequences  of  this,  the  fai.  5  Geo.  1 .  c.  6,  was  passed, 
intituled,  "  An  Act  for  quieting  and  establishing  Corporations;'*  by 
which  it  was  enacted,  that  no  incapacity,  disability,  forfeiture,  or  pe- 
nalty should  be  incurred,  unless  the  person  were  removed,  or  a  pro- 
secution commenced  against  him,  within  six  months  after  his  election. 
It  was  also  enacted,  that  the  acts  of  the  person  oniittip.g  to  qualify 
should  not  be  avoided.  U  pon  this  act  an  important  question  arose,  whe- 
ther dissenters,  being  ineligible  to  public  offices,  could  be  obliged  t* 
fine  for  not  sen  ing  them.  This  point  came  to  a  direct  issue,  in  the  case 
of  Harrison  v.  Kx'ans^  (see  this  Dictionary,  title  Dissenters^)  when  it 
was  determined  in  favour  of  the  dissenters.  For  the  relief  of  those 
who  omit  to  qualify  for  serving  in  oflices,  or  for  being  elected  into 
corporations,  an  act  of  parliament  is  past  annually,  by  which,  after 
mentioning  the  Corporation  and  Test  Acts,  and  some  others  which 
do  noi  relate  to  the  point  under  consideration,  it  is  enacted,  that  per- 
sons who,  before  the  passing  of  the  act,  have  omitted  to  qualify  in  the 
manner  prescribed  by  those  acts,and  who  shall  proijc'iy  qualify  before 
the  25th  of  the  ensuing  December^  shall  be  indemnified  .igainst  all  pe- 
nalties, forfeitures,  incapacities,  and  ckisabilities;  and  their  elections, 
and  the  acts  done  by  them,  are  declared  to  be  good.  There  is  nothing 
in  this  act  which  excludes  Catholics  fi-om  the  benefit  of  it. 

By  the  Militia  Jcls,  previous  to  42  Geo.  3.  cc.  90,  91,  the  oath  re- 
quired to  be  taken  by  persons  inrolled  in  the  militia  of  Great  Britain^ 
was  as  follows, "I,  B.  do  sincerely  promise  and  swear,  that  I  will 
be  faithful  and  bear  true  allegiance  to  his  Majesty  King  George^  his 
heirs  and  successors.  And  I  do  swear,  that  I  am  a  Protestant^  and 
that  I  will  faithfully  serve  in  the  militia,  within  the  kingdom  of 
Great  Britain,  for  the  defence  of  the  same,  during  the  time  for  which 
1  am  inrolled,  imlcss  I  shall  be  sooner  discharged."  In  the  acts  of 
42  Geo.  3.  the  words  declaring  the  person  to  be  a  Protestant  arc 
omitted.  With  respect  to  the  right  of  llomaii-Catholics  to  serve 
on  Juries^  there  does  not  appear  to  have  ever  been  any  law  which 
subjected  tliem  to  any  disability,  except  the  statutes  generally  called 
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the  Statutes  of  Recusancy.  The  mat.  13  Car.  2.  st.  2.  c.  1,  common- 
ly called  the  Corporation-Act,  relates  to  those  offices  only  which  con- 
tern  the  government  of  cities  and  corporations.  The  slat.  25  Car.  2. 
c.  2,  commonly  called  the  Tcst-.^ct,  since  explained  by  aiat.  9  Geo.  2. 
c.  26,  regards  only  civil  and  military  offices.  Neither  of  these  acts, 
therefore,  abridges  Catholics  of  the  right  in  question.  With  respect 
to  the  statutes  of  Recusancy,  among  other  penalties  to  which  these 
subjected  Popish  Recusants  Convict,  one  was,  that  they  became  lia- 
ble, upon  conviction,  to  all  the  consequences  of  excommunication; 
and  it  has  been  generally  understood,  that  persons  cxconinmnicated 
are  disabled  from  serving  on  juries.  It  has  been  already  observed, 
that,  in  the  proper  sense  of  the  word,  not  attending  the  service  of  the 
Church  of  England  alone,  and  unaccompanied  by  any  other  circum- 
stance, constitutes  Recusancy.  Of  this  non-attendance  at  church, 
every  Roman-Catholic,  necessarily,  was  guilty,  and  he  might  be  con- 
victed of  it  by  a  very  summary  process.  But  till  his  guilt  was  estab- 
lished in  a  judicial  manner,  the  law  did  not  take  notice  of  it;  and 
therefore,  unless  an  actual  conviction  had  taken  place,  he  was  not 
subject  to  any  of  the  penalties  consetjuent  on  Recusancy.  But  it  has 
been  mentioned,  that  there  was,  besides  this,  a  species  of  construc- 
tive Recusancy,  to  which  every  Catholic  was  liable,  by  refusing  to 
make  the  declaration  against  Popery,  and  to  take  the  Oath  of  Supre- 
macy. This  had  a  more  direct  operation  on  their  ability  to  serve  as 
Jurors.  Now,  as  well  the  declaration  against  Popery  as  the  Oath  of  Su- 
premacy might  be  tendered  to  a  Catholic  in  the  very  court  where  he 
presented  himself  to  serve  as  a  jurj-man:  a  refusal  amounted  to  con- 
viction; on  conviction  he  became  subject  to  all  the  penalties  of  ex- 
communication, and  one  of  those  penalties,  (at  least,  by  the  opinion 
of  the  old  lawyers,)  was  a  disqualification  to  serve  on  juries.  Thus,  it 
was  always  in  the  |X)wer  of  the  court,  and  perhaps  of  any  two  Magis- 
trates present,  to  convict,  on  the  spot,  a  Catholic  of  Recusancy,  and 
thereby  render  problematical  at  least  his  capacity  to  serve  as  a  ju- 
ror. Such  appears  to  have  been  the  situation  of  Catholics,  in  this  res- 
pect, previously  to  the  stat.  .SI  G.  3.  c.  32.  Since  the  passing  of  that 
act,  they  stand,  as  to  the  serving  upon  juries,  in  the  same  predica- 
ment as  the  rest  of  his  Majesty's  Subjects.  By  that  statute,  they  arc 
freed  from  the  penalties  incident  either  to  positive  or  to  constructive 
Recusancy.  It  has  been  stated,  that  ministers  of  Roman-Catholic 
congregations  arc  exempted  from  serving  on  juries,  by  §  8  of  the  sta- 
tute; it  seems  to  follow,  therefore,  that,  without  this  clause,  they 
would  have  been  liable  to  serve;  and  consequently,  that  all  persons 
out  of  the  reach  of  this  clause  are  in  the  eye  of  the  law  subject  to  the 
duty,  and  have,  of  course,  the  capacity  of  serving. 

It  has  been  heretofore  said,  that  persons  convicted  of  Popish  Re- 
cusancy may  be  taken  up  by  the  writ  dc  rxcom.  ca/iirnd.y  and  shall  not 
be  admitted  as  competent  ivilnessc.'i  in  a  cause:  hut  this  seems  to  be 
Aarried  beyond  the  intent  of  the  statute.  2  Bulai.  155,  156. 

With  respect  to  the  right  of  Roman-Catholic  merchants  to  be  sum- 
moned to  the  meetings  of  Britifih  factories  abroad,  it  appears,  that 
they  have,  and  always  had,  a  right  to  be  admitted  to  them.  The  meet- 
ings of  the  factory  in  Portngv/ were  regulated  by  .ttai.  8  Geo.  I  c.  17, 
but  that  act  contains  nothing  which  discriminates  Roman-Catholics 
from  other  merchants.  All  the  foreign  factories  are,  therefore,  in 
this  respect,  in  the  same  predicament.  Now,  if  Roman-Catholics  are 
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excluded  from  factories  by  any  act,  it  must  be  cither  by  the  Corpora- 
tion-Act or  by  the  Test-Act.  But  with  respect  to  the  Corporation- 
Act,  it  is  to  be  observed,  that  a  factory  is  not  a  Corporation,  in  the  le- 
gal acceptation  of  that  word;  and  even  if  it  were,  it  would  not  fall 
within  the  operation  of  the  Corporation-.'Vct,  as  that  is  confined  to 
cities,  corporations,  &c.  within  England  and  IValts,  and  the  town  of 
£crw!ck-u/ion-Twced.  The  operation  of  the  Test-.\ct  is  more  ex- 
tensive than  the  operation  of  the  Corporation-Act;  it  expressly  men- 
tion his  Majesty's  Navy,  the  islands  o(  Jersey  and  Gurrnsnjy  and  per- 
sons who  should  be  admitted  into  any  service  or  employment  in  his 
Majesty's  or  the  Prince  of  ll'alcs'  household  within  the  districts 
therein  mentioned.  A  factory  abroad  docs  not,  therefore,  fall  within 
the  operation  of  that  act.  Besides,  the  privilege  of  being  admitted  to 
the  meetings  of  a  foreign  factory  is  not  an  office,  or  even  a  right,  of  that 
description  which  falls  within  either  of  those  acts.  There  is  a  reason 
to  suppose,  that^  in  point  of  fact,  Uoman-Catholics  have  not  general- 
ly been  summoned  to  attend  meetings  of  factories  since  the  year  1720. 
But  the  operation  and  tendency  of  the  laws  against  Catholics  seem  to 
have  been  such  as  induced  them  to  forbear  asserting  some  of  their 
most  valuable  rights,  even  such  as  were  of  the  most  indisputable  na- 
ture, rather  than  obtrude  themselves  into  public  notice.  If  they  wish 
to  enforce  their  right  of  admission,  or  their  r;ght  of  voting,  they 
should  give  notice  of  their  desire  to  be  summoned,  and  oftcr  to  at- 
tend at  the  meetings;  then,  if  admittance  should  be  refused  them,  or 
their  votes  rejected,  the  proceedings  will  be  illegal;  and  not  only 
they,  but  all  other  persons  subject  to  the  proceedings  of  the  factory, 
will  be  justified  in  refusing  to  pay  their  contribution-money,  or  to 
comply  in  any  other  manner  with  the  resolutions  or  orders  of  the 
meeting.  Besides,  a  refusal  to  admit  them  to  the  meetings  is  cer- 
tainly a  personal  injury;  and  wherever  a  personal  injury  is  done  to 
an  ICnglUh  Subject  abroad,  the  remedy  must  be  sought  in  the  juris- 
diction where  the  cause  of  action  happens,  if  it  is  subject  to  the 
King's  jurisdiction;  if  the  King  has  no  jurisdiction  in  that  place,  this 
necessarily  i^ives  the  King's  Court  a  jurisdiction,  within  which  it  is 
brought,  by  the  known  fiction  of  laying  the  venue  in  some  county  of 
England.  This  is  explained  by  Lord  Manajitldy  in  his  argument  in 
J^ahrigan  v.  Moftum^  Coivfi.  170:  See  also  P/iillybrown  v.  lit/land^ 
Stra.  6  24:  Ld.  Raym.  1388:  8  Mod.  354.  And  as  to  the  general  prin- 
ciple of  such  an  action,  see  .^*/i6r/  v.  lI'ltitcyG  Mod.  45:  I  Sal/:.  19r 
Sro  Pari.  Ca.:  and  this  Dictionary,  title  Purtiameni,       B.  3. 

What  has  been  said  of  the  right  of  Roman-Catholics  to  insist  on 
being  admitted  to  the  meetings  of  £n^/i47j  factories  abroad,  and  of 
their  means  of  redress,  in  case  of  refusal,  applies,  with  proper  quali- 
fications, to  every  other  case,  of  a  similar  description,  w  here  their 
right  of  admission,  acting,  or  voting,  is  refused  ihem. 

On  the  right  of  Roman-Catholics  to  hold  ofliccs  exercisable  abroad, 
it  has  been  observed,  that  the  Corporation  Act  extends  only  to  cities, 
8tc.  within  England  and  H  a/cs,  and  the  town  of  JSerwick-ufton- Tweed; 
that  the  Test  Act  mentions  only  those  places,  and  his  Majesty's  Na- 
vy, and  Jirnry  and  Ouernsnj;  and  that  the  iitat.  31  Geo.  3.  c.  32,  re- 
peals the  statutes  of  Recusancy,  and  relieves  Roman-Catholics  from 
the  penalties  imposed  on  them  for  refusing  the  Oath  of  Supremacy, 
and  the  declaration  against  Popery:  it  seems  therefore  to  follow,  that 
there  is  now  in  force  no  law  which  disables  Romah-Catholics  from 
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holding  offices  wholly  exercisable  abroad,  or  from  serving  or  holding 
offices  under  the  Eaai  India  company,  in  their  foreign  possessions. 
Besides,  upon  ihc  construction  of  these  laws,  and  every  other  law 
supposed  to  ail'ect  the  Roman-Cailiolics,  tliei  e  seems  reason  to  think, 
that  the  same  spirit  which  induced  tlie  Legislature  to  repeal  so  large 
a  proportion  of  the  penal  code  ag.  iiist  them,  will  influence  the  judi- 
cature in  their  consiruction  of  the  unrepealed  part  of  that  code,  or  of 
any  other  statute  imfavourable  to  them,  in  its  apparent  tendency  or 
operation,  so  far  as  it  may  be  open  to  a  doubtful  interpretation. 

W.  Irish  Acts  of  Parliament.  The  first  step  taken  in  the  present 
reign  to  give  relief  to  the  Papists  in  Ire/atid,  was  by  the  acts  1  G.  3.  c. 
12  V  13:  3  G.  3.  c.  26:  c?"  13,  14  G.  3.  c.  23,  by  which  the  possessions 
of  Protestants  were  protected,  who  derived  title  from  or  through 
Papists. 

The  next  step  was  by  enabling  Papists  to  take  leases  for  61  years, 
of  not  more  than  50  acres  of  unprofitable  bog,  for  the  purpose  of  re- 
claiming the  same.  1 1,  12  G.  3.  c  21. 

By  13,  14  G.  3.  c.  35,  an  oath  of  allegiance  and  a  Declaration  was 
framed  for  the  Papists,  and  which  they  were  allowed  to  take,  "  in  or- 
der to  give  them  an  opportunity  of  testifying  their  allegiance,  and  to 
promote  peace  and  industry  among  the  inhabitants." — By  17,  18  G. 
3.  c  49,  Papists  taking  and  subscribing  this  Oath  and  Declaration, 
were  empowered  to  take  leases  for  999  years  at  a  bonajidv  money-rent 
reservetl;  and  to  dispose  of  the  same  by  will  or  otherwise.  And  all 
lands  and  tenements  whereof  any  Papist  was  or  should  be  seized, 
were  declared  to  be  descendible,  devisable,  and  transferriblc,  as  fully 
as  if  the  same  were  in  the  seizer  of  any  other  subjects. 

By  21,  22  G.  3.  c.  24,  Papists  taking  Oath,  iSc.  required  by. 13,  14 
C.  3.  are  empowered  to  purchase,  or  take  by  grant,  limitation,  de- 
scent, or  devise,  any  lands,  tenements,  or  hereditaments  in  Jretandj 
or  any  interest  therein,  (except  advowsons,  and  except  any  manor 
or  borough  returning  members  of  Parliament,)  and  to  dispose  of  the 
same  by  will  or  otherwise;  and  such  lands.  See.  so  purchased  or  ta- 
ken, shall  be  descendible  according  to  the  course  of  the  common 
law;  antl  devisable,  and  transferriblc  in  like  manner  as  the  lands  of 
Protestants.  Popish  Ecclesiastics  taking  the  said  Oath,  are  exempted 
from  all  penalties  and  disabilities  under  former  acts.  Various  minor 
disabilities  are  also  removed  bv  this  act,  and  21,  22  G.  3.  c.  62:  &  30 
G.  3.C.29. 

By  32  G.  3.  c.  21,  Papists  (taking  the  Oath  required  by  13,  14  G. 
3.  c.  35.) are  enabled  to  be  Barristers,  Attorneys,  Solicitors,  or  Nota- 
ries: but  not  King's  Counsel.  By  the  same  act,  marriages  of  Papists 
with  Protestants  is  allowed. 

By  33  G.  3.  c.  21,  the  last  and  most  effectual  act  passed  in  Ireland 
for  the  relief  of  the  Papists,  it  is  enacted,  that  no  Subject  being  a  Pa- 
pist, or  married  to,  or  educating  children  Papists,  (taking  the  Oath, 
Sec.  required  by  13,  14  G.  S.  c.  35.)  shall  be  liable  to  any  penalty  or 
disability,  or  to  any  law  for  limiting,  charging,  or  discovering  tlieir 
estates,  or  touching  the  acquiring  of  property,  or  securities  aflecting 
it,  save  stich  as  Protestants  are  liable  to.  And  all  such  parts  of  Oaths 
required  to  be  taken  at  voting,  or  to  qualify  for  voting  for  members 
of  Parliament,  as  deny  the  so  being  a  Papist,  5:c.  shall  not  in  future 
be  required  to  be  taken  by  any  voter,  but  shall  be  omitted  to  be  ad- 
ministered; and  such  Papists  shall  not  be  required,  previous  to  vo- 


I'AR 


17 


ting,  to  lake  Oaths  of  Allegiance  and  Abjiirjtion.  §  I.  Ami  see  37 
G.  3.  c.  47.  §  19,  ;is  to  Papist  voters  t:;kin.<  the  Oath  required  Ly  1  3, 
14  f».  3.  r.  33:  and  this  act,  33  O.  3.  U  fore  the'testc  of  the  writ. 

By  liie  same  act,  33  G.  3.  r.  2 1.  §  7,  it  is  declared  law  ful  for  Papists 
(taking  the  Oath,  U.C.  required  Ly  1 3, 1 4  G.  3.  c.  35,  and  an  additional 
Oath  prescribed  by  this  act,  33  G.  3.)  to  hold,  exercise,  or  enjoy  all 
civil  and  military  ofliccs  or  places  of  trust  or  profit  under  his  Jlajcs- 
ty  in  JriHmd;  and  to  take  degrees  and  he  professors  in  any  College  to 
be  founded  as  a  member  of  "I'rinity  College,  Dnhlin^  not  being  exclu- 
sively for  Papists;  and  to  hold  any  office  or  pl.ice  of  trust  in,  and  to  be 
a  member  of  any  Lay  Body  Cirpor-Ue,  (exccfjl  Trinity  College,  Dub- 
liii)  without  taking  Oaths  of  Allegiaitce,  Supi'eniacy,  or  Abjuration, 
&c.  With  the  following  Exccliliont,  viz.  §  9;  Papists  are  not  allowed 
to  sit  or  vote  in  either  House  of  Parliament,  nor  to  exercise  or  enjoy 
any  of  the  following  offices.  Sec.  Lord  Lieutenant:  Lord  Chancellor, 
Keeper,  8cc.:  Lord  H^gh  Treasurer:  Ch.incellor  of  the  Kxcheqiicr: 
Chief  Justices,  Chief  Baro'i,  or  Judge  of  the  Coiu'ts  of  King's  Bench, 
Common  Pleas,  or  Lxchequcr:  Jutlgc  of  Admiralty:  Master  of  the 
Roils:  Secretary  of  State:  Keeper  of  Privy  Seal:  Vice  Treasurer,  or 
his  Deputy:  Teller  or  Cashier  of  Exchequer:  Auditor  General:  Lieu- 
tenant, Goveiiior,  or  Custos  f^otulorum  of  Counties:  Secretary  to 
Lord  Lieutenant:  Privy  Counsellor:  Prime  Serjeant:  Attorney  or 
Solicitor  General:  Second  and  Third  Serjeant:  King's  Counsel: 
Master  in  Chancery:  Provost  or  Fellow  of  Dubdn  College:  i'ost 
Master  Cieneral:  Muster  and  Lieutenaiit-General  of  the  Ordnance; 
Commander  in  Chief  of  the  Forces:  General  on  the  StaflT:  Sheriff  or 
Sub-Sheriff  of  any  County;  or  any  office  contrary  to  the  Act  of  Set- 
tlement and  the  New  iiule,  under  act  I"  &c  1 8  Car.  2.  And  by  §  10, 
Papists  are  declared  not  to  be  enabled  to  exercise  any  right  of  Pre- 
sentation to  any  Ecclesiastical  Benefice. 

By  35  G.  3.  c.  2 1 .  an  .■\cademy  »  as  authorised  to  be  established  for 
the  education  of  Pa|)isls;  in  consequence  of  which  the  College  at 
Muynooth  was  founded,  and  has  Ijeen  from  time  to  time  supported  by 
grants  from  Parliament. 

PAR,  A  term  in  Exchange,  where  a  man  to  whom  a  bill  is  paya- 
ble receives  of  the  acceptor  just  so  much  in  value.  Sec.  as  was  paid  to 
the  drawer  by  the  remitter.  M'-rch.  Diet.  And  in  exchange  of  money, 
Par  is  defined  to  be  a  certain  number  of  pieces  of  the  coin  of  one 
country,  containing  in  them  an  equal  quantity  of  silver  to  that  of  ano- 
ther number  of  pieces  of  the  coin  of  soate  other  country;  as  where 
ihirty-six  shillings  of  the  money  of  IJoUand  have  just  as  much  silver 
as  twenty  shillings  Eng'.Lh  money;  and  bills  of  excluuige  drawn  from 
England  to  Holland,  at  the  rate  of  thirty-six  shillings  Dutch,  for  each 
IKJund  sterling,  is  accordi?)g  to  the  Par.  L-jckc*it  Cm-ud.  of  Mjrirv,  18. 

PARACICM,  The  tenure  between  parceners,  vi'r.  that  which  the 
youngest  oweth  to  the  eld'ist.  Domaday. 

PARAGE,  /taragiicm.^  Equality  of  name,  blood,  or  dignity;  hut 
more  especially  of  land,  in  the  partition  of  an  inheriliUtce  between 
coheirs:  hence  comes  to  disparage  and  disparagement.  Co.  lAtt.  166. 
Paragium  was  also  commonly  taken  for  the  equal  conditions  betwixt 
two  parties,  to  be  contracted  in  marriage;  for  the  old  laws  did  strict- 
ly provide,  that  young  heirs  should  be  disposed  in  matrimony  cum 
Imragiij,  witli  pet  sons  of  equal  birth  and  fortune,  nine  din/mraga'ionc. 
See  title  Tenure. 
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PARAMOUNT,  From  the  French  par,  i.  c.  fier  and  mtmter, 
»sccndere.]  Signifies  in  our  law  the  highest  lord  of  the  fee,  of  lands, 
tenemeiitsror  hereditaments.  P.  Al  I:.  135.  .As  there  may  be  a  lord 
mesne,  where  lands  arc  held  of  an  inferior  lord,  who  holds  them  of  a 
superior  nndcr  certain  services;  so  this  superior  lord  is  lord  Para- 
mount: and  all  honours,  which  have  manors  under  them,  have  lords 
Paramount.  The  King  is  said  to  be  chief  lord,  or  lord  Paramount  of 
all  the  lands  in  the  kingdom.  C'v.  /..■/(.  I.  See  title  Tcnurea. 

PARAPHARNALI  A,  or  P  \R  APHERNALl  A,  from  the  Greek 
n«;a,  I'rirlcr,  and  <I>r;>i,  /)o».]  Those  goods  which  a  wife  is  enti- 
tled to  [^sriumfiri]  over  and  above  her  dower  or  jointure,  after  her 
husband's  death.  See  title  /faron  (ind  Ftmt  IV.  7. 

PARASITUS,  A  domestic  servant.  Blount. 

PAR.'V.\'AlL,/)i-r-ova;Yi-.]  Tenant  Paravailh  the  lowest  tenant  of 
the  fee,  or  he  who  is  immediate  tenant  to  one  who  holdeth  over  of 
another;  and  he  is  called  tenant  Paravail,  because  it  is  presumed  he 
hath  profit  and  avail  by  the  land.  A':  H.  135:  2  Insi.  296:  9  Jie/i. 
Sec  title  Tenure. 

PARCKLLA  terra;,  A  parcel  of  land  used  in  some  ancient 
charters. 

PARCEL-MAKERS,  Two  officers  in  the  Exchequer  that  make 
the  Parcels  of  the  escheators'  accotints,  wherein  they  charge  them 
with  every  thing  they  have  levied  for  the  King's  use  within  the  time 
of  their  being  in  office,  and  deliver  the  same  to  the  auditor;  to  make 
up  their  accounts  therewith,  Fruclice  Excheq.  99. 

PARCENERS, 

Quasi  ParceUers;  i.  e.  rem  in  Jiarcellas  dividentes.^  Persons  hold- 
ing lands  in  copartnership,  and  who  may  be  compelled  to  make  divi- 
sion. See  IMi.  §241.  These  are  of  tw  o  sorts;  viz.  Parceners  accord- 
ing to  the  course  of  the  Common  Law  ;  and  Parceners  according  to 
custom. 

I.  Of  the  .Mature  of  an  Katatein  Parcenary,  or  Coparccjtary. 
11.  HoTv  such  Estate  may  be  parted  or  dissolved,  and  the  Conse- 
quences thereof. 

I.  PARCEXEns  by  the  Common  Law,  are  where  a  man  or  woman 
acised  of  lands  or  tenements  in  fee-simple  or  fee-tail  hath  no  issue  but 
daughters,  and  dielh,  and  the  tenements  descend  to  such  daughters, 
who  enter  into  the  lands  descended  to  them,  then  they  are  called 
Parceners,  and  arc  as  but  one  heir  to  their  ancestor;  and  they  arc 
termed  Parceners,  because  by  the  writ  de  partitinnr  faciendd  the  law 
will  constrain  them  to  make  pai  tititni;  though  they  may  do  it  by  con- 
sent, iJfc.  l.itt.  243: 1  Inst.  164.  And  if  a  man  seised  of  lands  in  fee-sim- 
ple, or  in  tail,  dielh  without  any  issue  of  his  body,  begotten,  and  the 
lands  descend  to  the  sisters,  they  also  are  Parceners;  and  in  the  same 
manner  where  he  hath  no  sisters,  but  the  lands  descend  to  his  aunts, 
or  other  jcmales  of  kin  in  equal  degree,  they  arc  also  Parceners;  but 
where  a  person  hath  but  one  daughter  she  shall  not  be  culled  Parce- 
ner, but  daughter  and  heir,  is/c.  Litl.  §242. 

If  a  man  hath  issue  two  daughters,  and  the  eldest  hath  issue  divers 
sons  and  daughters,  and  the  youngest  hath  issue  divers  daughters;  the 
eldest  son  of  tlie  eldest  daughter  shall  not  inherit  alone,  but  all  the 
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daughters  of  the  youngest  shall  inlierit,  and  the  eldest  son  is  copai- 
ceiicf  with  the  daughters  ot"  the  youngest  ^istei-,  and  sliull  lun-c  one 
moie'y,  viz.  his  mother's  part;  so  that  men  descending  ot*  daughters 
may  be  Parceners,  as  well  us  women,  and  shall  jointly  plead  and  be 
in>plcaded,  cfc.  1  /««/.  104.  None  iue  Parceners  by  tiic  Comnion 
Law,  but  cither  females,  or  the  heirs  of  females,  who  come  to  L.nds 
or  tenements  by  descent.  J.ift.  254. 

Parceners  by  custom  is,  where  a  per.son  seised  in  fce-sini])!e,or  in 
fcc-uil  of  lajids  or  tenements  nS  the  teiiui  e  called  ifuvetkiriil,  hath  is- 
sue divers  sons,  and  dies;  such  lands  shall  descend  to  all  the  sons  as 
Parceners  by  the  custom,  «  ho  shall  equally  inherit  and  make  parti- 
tion as  females  do,  and  writ  of  partition  lies  in  this  cse,  as  between 
females,  Wr.  Lilt.  §  265.  Women  Parceners  make  but  oiie  heir,  and 
have  but  one  freehold;  but  between  themselves  they  have  in  judg- 
ment of  law  several  freeholds  to  niatiy  purposes;  for  one  of  them 
may  enfeoff  the  other  of  her  pi-.rt;  and  the  parcenary  is  not  severed  by 
tlie  deaji  of  any  of  them;  but  if  one  dies,  her  part  shall  descend  to 
her  issue,  c5'c.  1  lust.  164,  165.  If  one  Parcener  make  a  feoffment  in 
fee  of  her  part,  this  is  a  severance  of  the  coparcenary,  and  several 
T^'rits  o( /iraci/ic  shall  lie  against  the  other  Parceners  and  the  feoffee. 
1  Irisf.  16'.  Though  i!' two  coparceners  by  deed  alien  both  their  parts 
to  another  in  fee,  rendering  to  them  two,  and  their  heirs,  a  rent  out 
of  the  land,  they  shall  liave  the  rent  in  course  of  parcenary;  because 
their  right  in  the  land  out  of  which  the  rent  is  reserved  was  in  parce- 
nary, foiti.  160. 

If  there  be  two  Parceners,  and  each  of  them  taketh  husband,  and 
have  issue,  and  the  wives  die,  the  parcenary  is  divided,  and  here  is  B 
partition  in  law.  I  Iiist.  160.  Partition  of  lands  held  in  tail,  by  thfi 
death  of  one  sister  without  issue  is  made  void,  and  the  other  sister  as 
heir  in  tail  will  be  entitled  to  the  whole  land,  and  have  writ  oijonne- 
lion  where  the  other  Parcener  hath  aliened.  -VVw  .Vat.  By.  476.  And 
a  writ  otnu/ier  oiiiit  lies  for  one  Parcener  deforced  bv  another,  iJ'c. 
a:  B.  19T. 

If  any  Parceners  or  their  issues  be  disseised,  they  must  join  in  an 
assise  against  the  disseisor;  so  if  they  have  cause  to  bring  any  action 
of  waste,  (Jfc.  I  Inst.  95,  198.  Two  Parceners  are  of  land,  one  enters 
and  claims  the  whole,  and  is  disseised,  she  alone  may  maintain  assise; 
but  if  the  disseisin  he  of  rent,  the  other  Parceners  must  be  named, 
or  the  writ  shall  abate.  Jeni:  Cent.  41,42. 

The  possession  of  one  Parcener,  ii'r.  of  land,  without  an  actual 
©uster,  gives  possession  to  the  other  of  them.  //o6.  120:  Dyer  128. 
One  Parcener  may  justify  detaining  the  deeds,  concerning  the  lands;  , 
against  another,  as  they  belong  to  one  as  well  as  the  other.  2  Sol/. 
Mr.  31. 

Parceners  are  to  make  partition  of  the  lands  descended;  and  es- 
tates of  coparcenary  at  Common  Law  are  applicable  only  to  inheri- 
tances: partition  may  be  made  between  Parceners  of  inheritances 
which  are  entire  and  dividablc,  as  of  an  advowson,  rent-charge, 
such  like;  but  it  isothet  wise  of  inheritances  which  are  not  entire  and 
indivisible,  as  of  a  piscary,  common  without  number,  or  such  uncer- 
tain profits  out  of  lands;  for  in  such  case  tiu-  eldest  Parcener  shall 
have  them,  and  the  others  have  contribution  from  Iter  out  of  some 
other  inheritance  left  by  the  ancestor;  but  if  there  be  no  such  inhc- 
litance,  then  the  eldest  shall  have  these  uncertain  profits  for  one 
time,  and  the  ygungcst  for  another  time.  JJiicr,  Hi.  See  /lojf  II. 


20 


PARCLNliKS,  1. 


Parceners  cannot  make  pai  tilion,  ho  as  for  one  lo  have  tlic  land  for 
one  time,  antl  uiiuihcr  lor  another,  is^c.  lor  each  is  to  have  lier  pait 
absohitcly;  but  il  an  atlvo»son  descend  to  llicm,  they  may  present  by 
turns;  and  ii  there  be  a  common,  ts'r.  which  may  not  be  divided,  one 
may  have  it  for  one  year,  and  another  for  another  year,  c3'f .  I  Jast. 
16*. 

An  advowson  is  an  entire  thing,  and  yet,  in  effect,  the  same  may 
be  divided  betwixt  Parceners,  for  tiiey  may  present  by  turns;  and  if 
Ihei'e  be  coparceners  of  an  advowson  appendant  to  a  nianorvand  they 
make  partition  of  the  manor,  without  niemioning  the  advowson,  the 
same  is  still  appemlant,  and  ihey  may  present  by  turns.  8  Kc/i.  79. 
If  tw  o  Parceners  be  of  an  advowson,  and  they  agree  to  present  by 
turns,  this  is  a  p;ood  partition  as  to  the  possession;  but  it  is  not  a  se- 
verance of  tJic  estate  of  inheritance.  I 

If  three  coparceners  of  an  advowson  do  not  agree  to  present  on  a 
vacancy,  the  eldest,  or  her  assign^,  may  present  on  the  first  turn: 
and  the  sccornl  and  third,  or  their  assigns,  to  the  next  turns,  accord- 
ing to  the  order  of  the  birth  of  the  coparceners.  I  N.  Blackst.  412. 
See /lo.ii  II. 

In  pleading  a  right  in  coparcener  to  present  to  an  advowson  by 
turns,  it  is  good  to  state  that  the  right  arose  because  they  did  not 
agree  to  present,  which  is  synonymous  tosa}  ing  tliey  could  no!  agree. 
1  //.  Blackst.  376. 

If  one  Parcener  hath  a  rent  granted  to  her  upon  a  partition  made 
lo  make  her  part  equal  with  the  other,  she  may  distr;an  for  the  ar- 
rears of  common  right;  and  so  shall  the  grantee  of  the  rent,  because 
it  is  not  annexed  to  her  person  only,  but  to  her  estate.  3  Hcli.  32, 

In  tlie  case  of  coparceners  of  a  title  of  honour  the  King  may  direct 
which  one  of  them  and  her  issue  shall  Ijeai-  it;  and  if  the  issue  of  that 
one  become  extinct,  it  will  again  be  in  abeyance,  if  there  are  descen- 
dants of  nioi-e  than  one  fistcr  remaining.  IJut  upon  the  failure  of  the 
issue  of  all,  except  one,  the  descendant  of  that  one  being  the  sole 
heir,  will  have  a  right  to  claim,  and  lo  assume  the  dignity. 

There  arc  instances  of  a  title,  on  account  of  a  descent  to  females 
being  dormant,  or  in  abeyance,  for  many  centuries.  Harj;.  Co.  Litt. 
165. 

Lord  Cote  says,  there  is  a  difference  in  an  office  of  honour,  which 
shall  be  executed  by  the  husband  or  deputy  of  the  eldest.  Ibid.  Yet 
when  thcoffice  of  Great  Chamberlain  had  descendedto  two  sisters,  co- 
heiresses of  the  Duke  ol  .'incanirr^  one  of  whom  was  mariied  lo  Peter 
Jiurrell,  esq.  the  Judges  gave  it  as  their  opinion  in  the  House  of  Lords, 
"  thai  the  office  belongs  to  both  sisters;  that  the  husband  of  the  el- 
dest is  not  of  right  entitled  lo  execuie  il;  and  that  both  sisters  may 
execute  it  by  deputy,  to  be  approved  of  by  them;  such  deputy  not  be- 
ing of  a  degree  inferior  to  a  knight,  and  to  be  approved  of  by  the 
King."  See  liro.  P.  C. 

'1  lit'  /tro/itr'i'^s  of  Parceners  are  in  some  respects  like  those  of 
joint-tenants;  they  having  the  same  unities  of  inieresi,  tulf,  and  flo.i- 
sesnion.  They  may  sue  and  be  sued  jointly  for  matters  relating  to  their 
own  lands.  Co.  Lilt.  16-1.  And  the  entry  of  one  of  ihein  shall  in  some 
cases  enure  as  the  entry  of  them  all.  Co.  l.i:t.  188,  243.  They  ca  inot 
have  an  action  of  trespass  against  each  other;  but  they  differ  from 
joint-tenants,  iii  that  that  they  are  also  excluded  from  ntaintaining  an 
action  of  waste,  2  Intt.  403;  for  coparceners  could  at  all  times  put  a 
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^npio  anjr  waste  by  writ  of  partition;  but  till  the  statute  of  Hen.  8, 
joint-tenants  hud  no  such  power.  See  title  Joini-Tinant.t. 

Parceners  iiUo  difler  nintciially  from  joint-tenants  in  four  other 
points:  I.  They  always  cluini  by  descent,  whereas  joint-tenants  al- 
ways cUim  by  purchase.  Therefore,  if  two  sisters  purchase  lands,  to 
hold  to  them  and  their  heirs,  they  are  not  Parceners  but  joint-te- 
nants. Liit.  §  254.  And  hence  it  likewise  follows,  that  no  lands  can 
be  held  in  coparcenary  but  estates  of  inheritance,  which  arc  of  a  de- 
scendible nature;  whereas  not  only  estates  in  fee  and  in  tail,  but  for 
life  or  years,  may  be  held  in  joint-tenancy. 

2.  There  is  no  unity  of  fhnc  necessary  to  an  estate  in  coparcenary: 
Cor  if  a  man  hath  two  daughters,  to  whom  liis  estate  descends  in  co- 
parcenary, and  one  dies  before  the  other,  the  surviving  daughter  and 
the  heir  of  the  olher,  or  when  both  are  dead,  their  iwo  heirs  are  stiU 
Parceners;  the  estate  vestinj;  in  them  each  ut  different  times,  though 
it  be  the  same  quantity  of  interest,  and  held  by  the  same  title.  Co. 
Litl.  164,  174. 

3.  Parceners,  though  they  have  an  iinity^  have  not  an  entirety  of 
interest.  They  are  properly  entitled  each  to  the  whole  of  a  dis- 
tinct moiety,  Co.  Liit.  163,  4;  and  of  course  there  is  no  Jus  accre- 
icendi^  or  survivorship,  between  them,  for  each  part  descends  seve- 
rally to  their  respective  heirs,  though  the  unity  of  posiiession  con- 
tin\ies;  and  as  long  as  the  lumis  continue  in  a  course  of  descent,  and 
united  in  possession,  so  long  arc  the  tenants  therein,  whether  mate 
or  female,  culled  Parceners.  But  if  the  possession  be  once  severed, 
by  partition,  they  are  no  longer  Parceners,  but  tenants  in  severalty; 
or  if  one  Parcener  aliencs  lier  share,  though  no  partition  be  made, 
then  no  longer  are  the  lands  held  in  co/iai-cvnary,  but  in  common^ 
Lill.  §  309:  and  see  2  Co/nm.  c.  12. /i.  187,  8. 

One  having  real  and  personal  estates  gave  by  his  will  several  le- 
gacies and  annuities,  which  he  directed  to  be  paid  out  of  his  real  and 
personal  estates  which  he  charged  therewith:  and  then  demised  cer- 
tain lands  to  and  H.  (iwo  of  his  five  daughters)  and  their  heirs  as 
tenants  in  common,  on  condition  that  in  case  they  or  either  of  them 
should  have  no  issue,  they  or  she  having  no  issue  should  have  no 
power  to  dispose  of  her  share  except  to  her  sister  or  sisters,  or  their 
children:  and  he  devised  all  the  rest  and  residue  of  his  real  and  per- 
sonal estates  to  and  //.  in  fee,  whom  he  made  his  executrixes;  on 
his  death  .^I.  and  H.  entered,  and  afterwards  yJ.  levied  a  fine  of  her 
moiety  to  the  use  of  her  husband,  in  fee,  and  died;  the  Court  of  JST. 
2i.  held,  that  the  condition  against  alienation,  except  to  sisters,  or 
their  children,  was  good:  and  that  for  the  breach  of  it  by  in 
levying  the  fine,  the  coheiresses  of  the  devisor  might  entefc 
on  her  moiety;  it  being  a  remainder  on  which  the  residuary  clause 
did  not  operate.  The  Court  held  also  that  one  of  the  several  coheir- 
esses of  the  devisor  might  enter  for  non-performance  on  breach  of 
the  condition,  and  recover  her  own  share,  in  ejectment,  and  that 
where  the  entr)'  upon  a  claim  by  one  of  several  coparceners,  who 
make  but  one  heir,  is  lawful,  such  entry  made  generally  will  vest  the 
seisin  in  all,  as  the  entry  of  all.  Doe,  d.  GiU  v.  Pearson^  6  Eaat^s 

II.  Partition,  between  Parceners,  may  be  made  four  ways:  viz. 
firsts  When  they  themselves  tlivide  the  lands  equally  into  as  many 
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parts  as  there  are  Parceners,  and  each  chooses  one  share  or  part,  iIk 
eldest  first,  and  50  one  after  another.  IJfc. 

Secondly,  When  they  agree  to  choose  certain  friends  to  make  di- 
vision for  them. 

Thirdly,  Partition  hy  drawing  lots,  where  ha^ng  divided  the  lands 
into  as  many  parts  as  there  arc  Parceners,  and  written  every  part  in  a 
distinct  scroll,  being  wrapt  up,  they  each  draw  one. 

And/ourr/ity,  Paitition  by  writ  rfp  flariilione  /acirtida,  which  is  b) 
compulsion,  w  here  sonic  agree  to  |)artition,  and  others  do  nol;  and 
when  judgment  is  given  on  a  writ  of  partition,  it  is  that  the  Shei  ifl 
shall  go  to  the  land,  >>nd  by  the  oaths  of  twelve  men  make  pai  tition  be- 
tween the  parties,  to  hold  to  them  in  severaltv,  without  any  mention  of 
preference  to  the  eldest  sister,  tJ'c  Liii.  2+8:  1  Imi.  164.  but  if 
there  be  a  capital  messuage  on  the  land  to  be  divided,  the  Shciiff 
must  allot  that  wholly  to  the  eldest  of  the  Parceners.  1  Jnsi.  16S. — 
The  partition,  made  and  delivered  by  the  Sheriff  and  jurors,  ought  to 
be  returned  into  Court  under  the  seal  of  the  Sheriff",  and  the  seals  of 
the  twelve  jurors;  for  the  words  of  the  judicial  writ  of  partition, 
which  command  the  Sherifl  to  make  partition,  are  .iBsuw/itii^ 
tecttm  duodrcivi,  ilfc.  ct  ^larutwnrm  inde  scire  faciaii  justiciariis, 
iSfc.sub  aigillo  liio  er  sigillis  eorum  ftcr  tjuorum  tccramentum  fiar' 
tirionem  illam  fi  ceris,  6cc.  If  partition  be  made  by  force  of  the  King's 
writ  and  judgment  thereof  given,  it  shall  be  binding  to  all  parties, 
because  it  is  made  by  the  Sheriff,  by  the  oath  of  twelve  men,  by  au- 
thority of  law;  and  tlie  judgment  is,  that  the  partition  shall  remain 
firm  and  stable  forever.  1  Inm.  171. 

Btackstone  says,  there  are  many  methods  of  making  partition,  four 
of  which  are  by  consent,  a  d  one  by  compulsion;  to  which  latter  may 
now  be  added,  or  indeed  for  which  may  l>e  substituted,  the  proceed- 
ings in  a  Court  of  Equity  to  obtain  a  decree  for  partition.  See  this 
Dictionary,  title  Juinf-ienanis  III.  2. 

The  four  modes  of  partition  by  consent  are  thus  slated  by  Black- 
atone!  The  first  is,  where  they  agree  to  divide  the  lands  into  equal 
paits  in  severalty,  and  that  each  shall  have  such  a  determinate  part 

The  second  is,  when  they  agree  to  choose  sonic  friend  to  make 
partition  for  them,  and  then  the  sisters  shall  choose  each  of  them 
her  part,  according  to  seniority  of  age;  or  otherwise,  as  shall  be 
agreed.  The  privilege  of  seruority  is  in  this  case  personal;  for  if  the 
eldest  sister  be  dead,  her  issue  shall  not  choose  first,  but  the  next 
sister.  But  if  an  advowson  descend  in  coparcenary,  and  the  sisters 
cannot  agree  in  the  presentation,  the  eldest  and  her  issue,  nav,  licr 
husband,  or  her  assigns,  shall  present  alone,  and  liefore  the  younger. 
Co.  Lite.  166:  3  Rcfi-  22.  And  the  reason  given  is,  that  the  former 
pri\ilege,  of  priority  in  choice  upon  a  division,  arises  from  an  act  ol 
her  own,  the  agreement  to  make  partition,  and  therefore  is  merely 
personal;  the  latter,  of  presenting  to  tile  living,  arises  from  the  act  of 
law,  and  is  annexed  not  only  to  her  person,  but  to  her  estate  also.  It 
has  been  doubted  whether  the  grantee  of  the  eldest  sister  shall  have 
the  first  and  sole  presentation  after  her  Ui  ,»th.  Harg.  Co.  Lin.  166 
But  it  was  expressly  determined  in  favour  of  such  a  grantee,  in 
1  Ves.  340.  and  see  I  H.  Black.st.  412. 

A  third  method  of  partition  is,  where  ihe  eldest  divides,  and  theu 
she  shall  choose  last;  for  llie  rule  of  law  is,  cuju«  est  divitio  a/teriut 
^■ir  rltcHo. 
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The  fourth  method  is,  where  the  sisters  agree  to  cast  lots  foi- 
their  sh.ircs. 

But  there  are  some  thing^s  which  are  in  their  nature  impartible. 
The  mansion-house,  common  ot"esto\ers,  common  of  piscary  uncer- 
tuin.  or  any  otlier  common  without  stint,  shall  not  be  dividcdi  but  the 
eldest  sibler,  if  she  pleases,  shdil  have  them,  and  make  the  others  a 
reasonable  satisfaction  in  other  parts  of  the  inheritance;  or  if  that 
cannot  be,  then  they  shall  have  the  profit  of  the  thing  by  turns  in  the 
same  manner  as  they  take  the  advowson.  CV.  Litt.  J 64,  165. 

There  is  yet  another  consideration  attending  the  estate  in  copar- 
cenary; that  if  one  of  the  daughtei*s  has  had  an  estate  given  with  her 
infrankmurriusc  by  her  ancestor,  (which  is  a  species  of  estate-tail, 
freely  given  by  a  i^claiion  for  advancctnent  of  his  kinswoman  in 
marriage,)  in  this  case,  if  lands  descend  from  the  ■•^ame  ancestor  to 
her  and  her  sisters,  in  fee-simple,  she  or  her  heirs  shall  have  no 
share  of  them,  unless  they  will  agree  to  divide  the  lands  so  given  in 
frankmarriage  in  equal  proper  ion  with  the  rest  of  the  lands  descend- 
ing. Bract.  2.  ( .  34:  JJ  t.  §  266 — 273.  This  is  denominated  bring- 
ing the  lands  into  hotih-^ioi;  B-iffon.  r.  72;  which  term  Littleton^  § 
267,  8,  thus  explains:  '*  It  sccmeth  that  this  word  hotch-fiot  is,  in 
English^  a  pudding;  for  in  a  pudding  is  not  commonly  put  one  thing 
alone,  but  one  thing  with  other  things  together."  By  this  housewifely 
metaphoi-  our  ancestors  n»canl  to  inform  us,  that  tlie  lands,  botJi 
those  gi^-en  in  frankmarriage  and  those  descending  in  fee-simple, 
should  be  mixed  and  blended  together,  and  then  divided  in  equal 
pru|>ortions  aniom;;  all  the  daui^hters.  But  this  was  left  to  the  choice 
of  the  donee  in  frankmarriage;  and  if  she  did  not  choose  to  put  her 
lands  into  hotch-pot,  she  was  presumed  to  be  sufiicicntly  provided 
for,  and  the  rest  of  the  inlitritance  was  divided  among  her  other  sis- 
ters. The  law  of  hotch-pot  took  place  tlicn  only,  when  the  other  lands 
descending  from  the  ancestor  were  fee-simple;  for  if  they  descended 
in  tail,  the  donee  iu  frankmarriage  was  entitled  to  her  share,  without 
bringing  her  lands  so  given  into  hotch-i>ot.  iJit.  §  274.  And  the 
reason  is,  because  lands  descending  in  fee-simple  are  distributed 
by  the  policy  of  law,  for  the  maintenance  of  all  the  daughters,  and  if 
one  has  a  suflicient  provision  out  of  the  same  inheritt;nce  equal  to 
the  rest,  it  is  not  reasonable  that  she  should  have  more;  but  lands 
descending  in  tail  are  not  distributed  by  the  operation  cf  the  law,  btU 
by  the  designation  of  the  giver,  /tvr  f'^rman:  doni;  it  matters  not 
therefore  how  unequal  this  distribution  may  be.  Also  no  lands  but 
such  as  iire  given  in  frankmarriage  shall  be  brought  into  hotch-pot, 
for  no  others  are  looked  upon  in  law  as  given  for  the  advancement  of 
the  woman,  or  by  way  of  marriage  portion.  Lin.  §  27.i.  And  there- 
fore, as  gifts  in  frankmarriage  are  fallen  into  disuse,  the  law  of 
hotch-pot  would  not  now  deserve  much  notice,  had  not  this  method 
of  division  been  revived  and  copied  by  the  statute  for  distribution  of 
personal  estates.  See  this  Diciioiury,  title  Jixtcutor  V.  9. 

The  estate  in  coparcenary  may  l>c  dissotvrdy  either  by  partition, 
which  disunites  the  possession;  by  alienation  of  one  Parcener,  w^hich 
disunites  the  title,  and  may  disunite  the  interest;  or  by  the  whole  at 
last  descending  to  and  vesting  in  one  single  person,  which  brings  it  to 
an  estate  in  severalty.  See  2  Comm.  c.  12.  p.  189,  l^c. 

In  a  writ  of  partition,  the  judgment  was  quod  pa-  titio  Jiat;  and  be- 
fore it  was  executed  by  the  Sheriff,  a  writ  of  error  was  brought;  t^nd 
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it  was  adjudged  that  a  writ  of  error  (loth  not  lie  upon  this  first  judg- 
ment, because  tliii  is  not  like  other  actions,  where  error  lies  before 
lliE  hubere  facias  sciamtm  is  returned,  and  the  judi;meiit  is  final;  bm 
it  is  not  so  in  this  case,  as  there  must  be  anollier  judgment,  (.  r.  (/uod 
fianitio  tlahilis  mamai,  which  cannot  be  till  the  partition  is  made, 
and  returned  by  the  Sherifl'.  Hciliu  36:  Ihin-  67. 

If  there  are  t«o  Parceners  of  a  manor,  and,  on  partition  made, 
each  hath  demesnes  and  services  allotted;  in  this  case  each  is  said  to 
have  a  manor.  1  Leon.  26:  Du\h  61.  A  partition  may  not  be  made  of 
franchises,  as  goods  of  felons,  waifs,  estrays,  isfc.  which  arc  casual. 
5  Kcfi.  3. 

Where  two  persons  hold  lands //ro  indivito,  and  one  would  have  his 
part  in  severalty,  and  the  other  refusclh  to  make  partition  by  deed; 
there  the  wm'de  Imniiionr  farimda  lies  a!;ainst  him  who  refuses, 
directed  to  the  Sheriff;  and  he  must  be  /iresi-n!  when  the  partition  is 
made;  and  il  it  is  objected  before  the  return  of  the  writ,  that  he  was 
not  present,  he  may  be  examined  by  the  Court;  but  after  the  writ  is 
returned  and  filed,  it  is  too  late.  Cro.  Eliz.  9. 

A  writ  of  partition  was  taken  forth,  and  the  Sherifl' made  partition, 
but  was  not  upon  the  land;  and  on  motion  that  the  return  mijjht  not 
be  filed,  but  that  a  new  writ  might  be  awarded,  because  the  Sherifl' 
was  not  on  the  land,  the  Court  staid  the  filing,  and  on  examining  the 
Sherilf,  ordered  a  new  writ.  Cru.  Car.  9,  1(J. 

On  writ  of  partition  to  the  Sheriff  to  make  partition  of  lands,  part 
of  the  lands  were  allotted  to  one,  and  the  jury  would  not  assist 
the  Sherifl"  to  make  purtition  of  the  other  part;  which  appearing 
on  the  return  of  the  writ,  the  Court  was  moved  for  an  attachment 
;  gainst  the  jury,  and  a  new  wiit  to  the  Sheriff.  Godb.  265.  Partition 
was  brought  by  tenant  in  fee  of  oTie  moiety,  against  tenant  for  life  of 
the  other  moiet)-,  on  the  slat.  32  lien.  8.  r.  32.  And  though  it  has  been 
I'esoixed.  if  partition  be  made  between  one  who  hath  an  estate  of  in- 
heriti.nrc,  and  another  who  hath  a  particular  estate  for  life;  that  the 
writ  ought  to  be  framed  upon  the  statute,  and  to  be  made  special, 
setting  forth  the  particular  estate;  yet  it  >vas  held  to  be  good  where 
the  writ  was  general.  Goldsb.  84:  2  J.uiw.  1015. 

By  «.'a'.  8  CJ"?  /('.  3.  c.  31,  a  partition  may  be  made  of  any  estate  of 
freeliold,  or  for  term  of  years,  ^c.  of  manors,  lands,  tenements,  and 
hereditaments  whereof  the  partition  is  demaiided;  and  ifafter  process 
iii /;one  returned  upon  a  writ  of  pariiiion  and  affidavit  of  notice  given 
of  the  writ  to  the  tenant  to  the  action,  and  a  copy  left  with  the  tenant 
in  possession  at  least  forty  days  bcfi)re  the  return  of  the  said  fione, 
there  be  no  appearance  entered  in  fifteen  days;  the  demandant 
having  entered  his  declaration,  the  Court  may  give  judgment  by  de- 
fault, and  award  a  writ  to  make  partition,  whereby  the  demandant's 
part  or  purpait  will  be  set  out  severally;  which  writ  being  executed 
after  eight  d.>ys'  notice,  and  returned,  and  thereupon  final  judgment 
entered,  shall  conclude  all  persons,  is^c.  But  the  Court  may  suspend 
or  set  aside  tlie  judgment,  if  the  party  concerned  move  the  Court  in 
a  year,  and  shew  good  matter  in  bar.  And  by  this  statute,  if  the 
High  Slierifl',  by  reason  of  distance,  tJ'r.  cannot  be  firescnt  at  the  exe- 
cution of  any  judgment  in  partition,  then  the  Undcrsheriff  in  the 
presence  of  tvjo  Justices  of  peace  of  the  county^  shall  proceed  to  the 
execution  of  the  writ  by  inquisition,  and  the  High  Sheriff  is  to 
make  the  return,  i^e.  When  the  partition  is  made  and  returned,  the 
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persons  who  were  tenants  of  the  laiids  or  any  part  tlicreof,  be- 
fore divided,  shall  rontinnc  tenants  of  the  lands  they  held  to  the 
respective  owners,  under  such  conditions  and  rents  as  before;  and  no 
plea  in  abatement  shall  be  admitted  or  received  in  any  suit  of  parti- 
tion; nor  shall  the  sunit;  be  abated  by  the  death  of  any  tenant,  f^c. 

In  a  writ  of  partition  the  defendant  pleaded,  that  he  formerly 
brought  writ  of  partition  aijainst  the  plaintifl',  and  had  judgment 
to  have  partition:  and  hcUl  a  good  plea;  but  it  was  a  question, 
whether  it  should  be  pleaded  in  bar  or  abatement,  or  by  way 
ef  estoppel.  Dyer  92.  No  damages  can  be  recovered  on  a  writ 
of  partition,  though  the  writ  and  declaration  conclude  ad  (lamnitm. 
Helt.  35:  A'oy  14.1. 

Where  judgment  for  debt  is  had  against  one  Parcener,the  lands,  t^i-. 
of  both  may  be  taken  in  execution;  and  the  moiety  undivided  is  to  be 
sold,  and  then  the  vendee  will  be  tenant  in  common  w  itii  the  other  Co- 
parcener: if  the  Sheriff  seize  only  a  moiety  and  sell  it,  the  other  Par. 
ccner  will  have  a  right  to  a  moiety  of  that  money.  1  Salk.  392.  »VI1 
partitions  ought  to  be  according  to  the  quality  and  true  value  of  the 
lands,  and  be  equal  in  value:  but  if  partition  be  made  by  Parceners 
of  fidl  age,  and  immarried,  and  s^tinx  ?}n-won'<r^  it  binds  them  for 
ever,  although  the  value  be  unequal,  if  it  be  made  of  lands  in  fee; 
and  if  it  be  of  lands  intailed,  it  siiiill  bind  the  parties  themselves  for 
their  lives,  but  not  their  issue,  unless  it  be  equal:  if  it  be  unecjual,  the 
issue  of  her  who  hath  the  lesser  part,  may,  afier  her  decease,  disagree, 
and  enter  and  occupy  in  common  with  the  aunt;  also  if  any  be  covert, 
it  shidl  bind  the  hust>.u)d,  but  not  the  wife,  or  her  heirs;  or  if  any  be 
within  age,  it  shall  not  bind  the  infant,  but  she  may  at  her  full  age 
disagree,  Wr.  1  Jmt.  166,  170:  2  Lil.  Mr.  283.  Though  if  a  wife,  af- 
ter coverture,  or  the  infant  at  her  age,  accept  of  the  unequal  part, 
iliey  are  concluded  forever.  1  Inst.  170.  .-Vnd  where  there  be  two 
Coparceners,  and  one  hath  seven  daughters,  and  dicth;  if  the  other 
Parcener  releaseth  to  any  one  of  the  daughters  her  whole  part,  here, 
although  she  to  whom  the  release  is  made,  have  not  an  equal  part, 
the  release  is  good.  Uirl.  193.  It  hath  been  adjudged,  that  notwith- 
standing a  partition  is  unequal,  if  it  lie  by  writ,  it  cannot  lie  avoided; 
but  if  it  be  by  deed,  it  may  be  avoided  by  entry.  1  Innr.  171. 

If  the  estate  of  a  parcener  be  in  part  evicted,  that  shall  defeat  the 
whole  partition;  partition  implying  a  wiirranty  and  condition  in  law 
to  enter  upon  the  whole  on  eviction,  as  in  case  of  exchange  of  lands. 
1  I'ut.  173:  1  He/i.  87.  .'Vnd  if  after  partition,  one  of  the  parts  is  re- 
covered from  a  Parcener  by  law  ful  title,  she  shall  compel  the  others 
to  make  a  new  partition.  Cro.  Jiliz.  902.  But  as  to  eviction  of  Par- 
ceners, if  one  sell  her  part,  and  then  the  part  w  hich  the  other  Parce- 
ner hath,  is  evicted;  in  this  case  she  who  loseth  her  part,  cannot 
enter  on  the  alienee,  for  by  alienation  the  privity  is  destroyed.  1  lust. 
173.  Among  Parceners,  a  partition  upon  the  land  may  be  good  with- 
out deed;  but  not  among  joint-tenants,  Sue.  Dyer  29,  194.  Sec  title 
.Toijit-tenntua. 

Form  of  a  common  Writ  of  PAitTirioK. 

GEORGE  Ihe  Third,  &c.  t  j  the  Sheriff  of  S.  greeting:  If  A.  B. 
make  you  secure,  &c.  then  summon  E.  B.  that  she  be  before,  Stc.  to 
iihew  wherefore,  -whereas  the  taid  A.  li.  and  E.  B.  together  and  untti' 
vided  hold  the  manor  of,U.c.  ".i-ith  the  afl/iurtenances,  twenty  mesfitages., 
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onp  mill^  one  dovrhouse,  twenty  i^ardtna^  three  hundred  acres  of  land, 
two  hundred  acres  of  meadowy  a  hundred  and  fifty  acres  of  fiastureSy 
one  hundred  acres  of  ivoody  two  hundred  acres  of  furze  and  heathy  and 
twentu  shillings  rent,  with  the  afifiurlenances  oj  the  inheritance  which 
was  cfti.  h.  father  of  the  said  A.  B.  and  E.  B.  whose  heirs  they  are,  in 
&c.  the  said  E.  B.  tlo!h  deny  /larlilion  ihcrc'f  to  he  made  between  them, 
according  to  the  la  w  and  custom  o/Knglaiid:  and  unjustly  will  not  per- 
mit that  to  be  done,  as  it  is  said:  Idnd  have  you  there  the  summons  and 
this  writ,  IVitjiess,  Sec. 

PARCENARY,  The  holding  of  lands  jointly  by  Parceners,  when 
the  common  inlicriiancc  is  not  divided.  IJti.  55. 

PARCIIMKN  r,  Is  one  of  the  articles  liable  to  a  duty  of  excise; 
and  in  case  of  deeds,  t^'c.  written  on  it,  to  stamps  See  Pa/ier. 

PARCU  1'  RACTO,  A  writ  against  him  who  violently  breaks  a 
pound,  and  takes  out  beasts  from  thence,  which  for  some  trespass 
done,  '(Sfc.  were  lawfully  impounded.  Reg.  Orig.  166.  If  a  person  hath 
autliority  to  take  beasts  out  of  the  pound,  if  he  breaks  the  pound  be- 
fore he  demands  the  cattle  of  the  keeper  thereof,  and  he  refuscth  or 
interrupts  him  ui  the  taking  of  them,  i^c.  the  writ  Farco  fracto  lies. 
Dr.  cj*  Htud.  112.  Daniages  are  recoverable  in  this  writ;  and  the 
party  may  be  punished,  as  for  a  pound-breach  in  the  Court-leet.  I 
Inst,  47:  F.  .V.  B.  100.  The  w  ord  /larcus  was  frequently  used  for  a 
pound  to  confine  trespassing  or  straying  cattle;  whence  imparcare  to 
in^pound,  im/iarcatict  pounding,  and  im/iarcamentttm,  right  of  pound- 
ing, C5'c. 

PARDON, 

Pabdonatio;  vekia.]  The  remitting  or  forgiving  of  an  offence 
coinmitted  against  the  King;  and  is  either  ex  gratia  Regis,  or  by 
course  of  law.  Siaundf.  PI.  Cor.  47. 

Pardon  cr  gratia  Regis  is  tl:at  which  the  King  afibrds  by  virtue  of 
bis  prerogative.  Sec  this  Dictionary,  title  Judges.  Pardon  by  course 
of  law  is  that  which  the  law  in  equity  affords  for  a  light  offence;  as 
casual  homicide,  when  one  killcth  a  man,  having  no  such  meaning. 
West,  Symbol-  fiar,  2.  title  Indieimrnts,  §  46. 

The  i)ower  of  pardoning  ofi'ences  is  inseparably  incident  to,  and  is 
the  most  antiable  prerogative  of,  the  Crown;  and  this  high  preroga- 
tive the  King  is  entrusted  with  upon  a  special  confidence,  that  he 
will  spare  those  only  whose  case,  coidd  it  have  been  foreseen,  the  law 
itself  may  be  presume<l  willing  to  have  excepted  out  of  its  general 
rules;  which  the  w  isdom  of  man  cannot  possibly  make  so  perfect  as 
to  suit  every  particular  case.  1  Khow.  284. 

.\ntieiitly  the  right  of  pardoning  offences,  -within  certain  districts, 
was  claimed  by  lords,  who  had  jura  regalia  by  antient  grants  from  the 
Crown,  or  by  prescription.  13ut  by  s'at.  27  H.  8.  co/j.  24,  it  was 
enacted,  "  That  no  ;>erson  shall  have  power  to  pardon  any  treasons 
or  felonies,  nor  any  accessories,  nor  outlawTies;  but  that  the  King 
shall  have  the  authority  thereof,  united  to  the  Crown  of  this  realm, 
as  of  right  it  appertaineth."  Co,  Litt,  1 14:  3  Inst.  233.  And  this  pow- 
er belongs  only  to  a  King  de  facto,  and  not  to  a  King  de  jure,  during 
the  term  of  usurpation.  Bro.  .Ibr.  title  Chamber  de  Pardon  22. 

The  power  of  pardoning  offences  is  stated  by  Blackstone  to  be  one 
of  the  great  advantages  of  Monarchy  in  general,  above  every  other 
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form  of  government;  and  which  cannot  subsist  in  Democracies.  Its 
utility  and  necessity  are  defended  liy  him,  on  ail  those  principles 
which  do  honour  to  human  nalure.  See  4  Comm.  c.  31. /i.  396,  7. 

He  then  pixjceeds  to  consider  Pardons  under  the  following  heads; 
a  distribution  here  followed,  as  most  convtrnicnl: 

I,  The  Object  of  Pardon;  fhai  inyin  ivfial  Caaes^and  for  what 
Offences^  a  PardoJi  may  be  granted;  or  not, 

11.  The  A/anticr  of  fmrdoning;  ^uhertin  how  far  a  Pardon  is 
grantablt  of  common  Right;  a?id  btj  what  Words  Offen- 
ces may  be  fiardoncd . 

III.  The  method  of  allotving  a  Pardon. 

IV'.  The  effect  of  such  Pardon  when  alhwed. 

I.  The  King  may  pardon  all  offences  merely  against  the  Crown, 
or  the  Public;  excepting,  1;  That,  to  preserve  the  liberty  of  the  Sub- 
ject, the  committing  any  man  to  prison  out  of  the  realm  is  by  the  ha- 
beas-cor/iu.t  rxt,  ■•itat.  31  Car.  2.c.  2,  made  a  firamiaiirr^  unpardonable 
even  by  the  King.  Nor,  2;  Can  the  Kins  pardon,  wlieie  private  jus- 
tice is  principally  concerned  in  the  prosecution  of  offenders:  "  non 
potest  rex  graiiam  facere  cum  injuria  et  damno  aliorum,^*  3  Tnst.  236. 
Therefore  in  criminal  appeals  of  all  kinds  (v.hich  arc  the  suit,  not  of 
the  King,  but  of  the  party  injured.)  the  prosecutor  may  release,  but 
the  King  cannot  pardon.  Ibid.  237.  Neither  can  he  pardon  a  common 
nuisance,  while  it  reinahis  unredressed,  or  so  as  to  prevent  an  abate- 
ment of  it;  though  afterwai*ds  he  may  remit  the  fine;  because  tJiough 
the  prosecution  is  vested  in  the  King  to  avoid  mulliplicity  of  suiio, 
yet,  during  its  continuance,  this  ofi'ence  favours  moie  of  the  n^^ture 
of  a  private  injur)'  to  each  individual  in  the  neighbourhood,  than  of  a 
public  wrong.  2  Huivk.  P.  C.  c.  37.  §  33.  Neither,  lastly,  can  the  King 
pardon  an  offence  against  a  popular  or  penal  statuie,  after  informa- 
tion brought;  for  thereby  the  informer  hath  acquired  a  private  pro- 
perly in  his  part  of  the  penally.  3  2n?t.  338. 

There  is  also  a  restriction  of  a  peculiar  nature,  that  affects  the  pre- 
rogative of  pardoning,  in  case  of  parliamentary  impeachments;  viz. 
that  the  King's  Pardon  cannot  be  pleaded  to  any  such  impeachment, 
so  as  to  impede  the  inquiry,  and  stop  the  prosecution  of  great  and 
notorious  offenders.  Therefore  when,  in  the  reign  of  Charles  II.  the 
Karl  of  Donbu  was  impeached  by  the  House  of  Commons  of  high 
treason,  and  other  misdemeanors,  and  pleaded  the  King's  I'ardoii  in 
bar  of  the  same,  the  Commons  alleged,  "  that  there  was  no  prece- 
dent, that  ever  any  Pardon  Wi.s  granted  to  any  person  impeached  by 
tlie  Commons  of  high  treason,  or  other  crimei  'h-pending  the  imfieach- 
ment;"  and  thereupon  resolved,  "  that  the  Pardon  so  pleaded  was 
illegal  and  void;  and  ought  not  to  be  allowed  in  bar  of  the  impeach- 
ment of  tlie  Commons  of  Kngland:"  for  w  hich  resolution  they  assign- 
ed this  reason  to  the  House  of  Loi-ds;  **  that  liit?  setting  up  a  Pardon 
to  be  a  bar  of  an  impeachment,  defeats  the  whole  use  and  effect  of 
impeachments;  for  should  this  point  i>e  admitted,  or  stand  doubted, 
it  would  totally  discourage  the  exhibiting  ;iny  for  the  future;  where- 
by the  chief  institution  for  the  preservation  of  the  Government  would 
be  destroyed."  Com.Journ.  28M  J/sr.  1679:  5  May  1679:  26  May 
1679.  Soon  after  the  Revolution  the  Commons  renewed  the  same 
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claim,  and  voted,  '■  ihut  a  Pardon  is  not  filt-adabh  v:  har  of  an  im- 
peachment." And  at  length  it  was  enacted  by  the  Act  of  Settlcnicni, 
Stat.  12  b"  13  /('.  3.  c.  3,"  -'that  no  Pardon  under  the  >;reat  seal  of 
Jinglaiirl,  shall  be  jilraduiile  to  an  impeachment  by  the  Commons  in 
Parliament."  But,  after  the  impeachment  has  been  solemnly  heard 
and  determined,  it  is  not  understood  that  the  Ring's  royal  grace  is 
farther  restrained  or  abridged;  for,  after  the  impeachment  and  attain- 
der of  the  six  rebel  lords  in  1715,  three  of  them  were  from  time  to 
time  reprieved  by  the  crown,  and  at  length  received  the  benefit  of 
the  King's  most  gracious  Paitlon;  and  a  remarkable  record  is 
cited  by  Mr.  C/irixtian,  Hot.  Furl.  30  li.  3.  >i.  188;  in  which  it  is  as- 
serted by  the  King,  and  acknowledged  by  the  Commons,  that  the 
King's  prerogative,  to  pardon  delinquents  convicted  on  impeachment, 
is  as  antient  as  the  Constitution  itself 

It  is  laid  down  in  general,  that  the  King  may  pardon  any  offence, 
so  far  as  the  public  is  concerned  in  it,  after  it  is  over,  consequently 
may  prevent  a  popular  action  on  a  statute,  by  pardoning  the  offence 
before  the  suit  is  commenced;  but  it  seems,  that  he  cannot  wholly 
pardon  a  public  nuisance,  while  it  continues  such,  because  such  Par- 
don would  take  away  the  only  means  of  compelling  a  redress;  yet  it 
is  said,  that  such  a  Pardon  will  save  the  party  from  any  fine,  to  the 
lime  of  the  Pardon.  Plowd.  487:  Keil-M.  134:  12  Co.  29,  30:  3  /«»(. 
237:  Vaugli,  333. 

It  seems  agreed,  that  the  King  can  by  no  previous  licence,  Pardon, 
or  dispensation,  make  an  offence  du/iunh/iab/e,  which  is  malum  in 
»r;  as  being  eitlier  against  the  law  of  nature,  or  so  far  against  the 
public  good  as  to  be  hulictable  at  Common  Law;  and  that  a  gi-am  of 
this  kind,  tending  to  encourage  the  doing  of  evil,  which  it  is  the  chief 
end  of  government  to  prevent,  is  against  the  common  good,  there- 
fore void.  Dav.  75:  5  Co.  35:  13  Co.  29:  Vide  2  Hawk.  P.  C.  c.  37:  3 
H.  7,  1 5,  /;/.  30. 

Where  a  thing,  in  its  own  nature  lawful,  was  made  unlawful  by 
Parliament,  it  was  formerly  taken  as  a  general  rule,  that  the  King 
might  dispense  with  it,  as  to  a  particular  time  or  place,  or  person, 
so  far  as  the  public  was  concerned  in  it;  unless  such  dispensation  could 
not  but  be  attended  with  an  inconvenience,  as  the  introducing  a  mo- 
nopoly; or  frustrating  the  end  for  which  the  law  was  made;  as  the  li- 
censing a  particular  person  to  import  foreign  cards  or  wines,  S:c.  in 
which  case  it  was  commonly  taken  to  be  void;  also,  where  a  statute 
gave  a  particular  interest,  or  right  of  action  to  the  party  grieved,  it 
was  always  agreed,  that  no  charter  from  the  King  could  bar  the  right 
of  the  party,  grounded  on  such  statute;  also  where  a  statute  was  ex- 
press, that  the  King's  charter  against  the  purport  of  it,  though  with 
the  clause  of  non  obstante,  should  be  void;  it  seems  to  have  been  al- 
ways generally  agreed,  that  regularly  no  such  clause  could  dispense 
with  it.  2  Havjk.  P.  C.  c.  37.  §  28. 

It  seems  to  have  been  agreed,  that  no  dispensation  of  any  statute, 
except  the  statutes  of  mortmain,  was  of  any  force  without  a  clause 
of  non  obstante;  neither  is  such  clause  now  of  any  effect,  for  it  is  de- 
clared and  enacted  by  stat.  I  JC.  c?  JM.  si.  2.  c.  2,  that  no  dispensa- 
tion by  non  obstante  of  or  to  any  statute,  or  any  part  thereof,  bo  al- 
lowed; but  that  the  same  shall  be  held  void,  except  a  dispensation  be 
allowed  in  such  statute;  but  it  is  provided,  that  no  charter,  grant,  or 
Pardon,  granted  before  the  23d  of  October  1699,  shall  be  auv  ways  in- 
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validated  by  that  act,  but  that  the  same  shall  be  and  remain  of  the 
same  force,  and  no  other,  as  if  the  said  act  had  never  been  made.  See 
this  Dictionary,  titles  King,  V.  3. 

The  King  cannot  by  any  charter  bar  any  rii^hi  of  entry  or  action, 
real  or  personal,  on  contract,  or  for  wron;^  done,  or  any  legal  inte- 
rest, or  benefit  before  vested  in  the  Subject;  therefore  it  seems 
clear,  Ihiit  he  cannot  bar  any  action  on  a  statute  by  the  party  grieved, 
nor  even  a  popular  action  commenced  before  Iiis  Pardon,  nor  a  re- 
cognizance for  the  peace  before  it  is  forfeited,  flowd.  487:  2  Jioll. 
Mr.  178:  Cro.  Cur.  199:  Keilw.  13  i:  Moor  863. 

The  power  of  the  Crown  to  pardon  a  forfeiture,  and  to  grant  re- 
stitution, can  only  be  exercised  when  things  remain  m  statu  ijiio,  but 
not  so  as  to  affect  legal  rights  vested  in  third  persons.  Jiex  v.  .4me- 
rij,  2  Term  «</i.  A'.  B.  369. 

Neither  can  the  King  pardon  an  appeal,  except  only  where  it  is 
carried  on  at  his  suit,  aftef  a  nonsuit  of  the  party;  therefore  if  a  per- 
son attainted,  on  an  appeal  carried  on  at  the  suit  of  the  party,  get  the 
King's  Pardon,  he  must  sue  a  scirr  facias  against  the  appellant,  be- 
fore the  Pardon  shall  be  allowed.  And  if  the  appellant  appear  on  the 
scire  facias,  he  may  pray  execution  notwithstanding  the  Pardon;  but 
if  the  Sheriff  return  a  scire  feci,  or  two  nihUs,  and  tiie  appellant  ap- 
pear not,  on  demand,  or  if  he  return  the  appellant  dead,  the  appellee 
shall  be  discharged;  but  some  have  holdcii,  that  in  this  last  case,  a 
icire  facias  shall  go  against  the  heirs  of  the  deceased.  2  Ilaiak.  P.  C. 
c.  37.  §  35,  36. 

But  there  is  no  need  of  any  scire  facias  against  the  lord  by  escheat; 
because  the  Pardon  no  way  lends  to  reverse  the  attainder  whereon 
the  title  of  escheat  is  founded.  2  Hawk-.  P.  C.  c.  37.  §  37. 

It  hath  been  strongly  holden,  that  the  King  may  pardon  the  burn- 
ing of  the  hand,  on  a  conviction  of  manslaughter,  on  an  appeal,  as  be- 
ing no  pan  of  the  judgment  at  the  suit  of  the  party;  but  collateral 
and  exemplary  punishment  inflicted  by  the  statute,  and  intended  only 
by  way  of  satisfaction  to  public  justice;  like  the  finding  of  sureties 
by  one  convicted  on  the  statute  against  trespass  in  parks.  But  for 
this  see  2  Haiak.  P.  C.  c.  37.  §  39. 

In  an  a/iflcal  in  which  the  defendant  was  found  guilty  of  martalaugh- 
ter,  it  was  doubted  whether  the  King  could  pardon  the  burning  in  the 
hand,  and  the  (lefend.ant  compounded  with  the  appellant  for  forty 
marks.  4  Comm.  317,  n.  cites  3  P.  H'ms.i53. 

H.  FinsT,  a  Pardon  must  be  under  the  great  seal.  A  warrant  un- 
ier  the  privy  seal,  or  sign  manual,  though  it  may  be  a  sufiicient  au- 
lliority  to  admit  the  party  to  bail,  m  order  to  plead  the  King's  Par- 
don when  obtained  in  proper  form,  yet  is  not  of  itself  a  complete 
irrevocable  Paixlon.  5  St.  7'r.  166,  173. 

Next,  it  is  a  general  rule,  that  wherever  it  may  reasonably  be  pre- 
sumed that  tne  King  is  deceived,  the  Pardon  is  void.  2  Hawt.  P.  C. 
c.  37.  §  8.  Therefore  any  siipprcssion  of  truth,  or  suggestion  of 
Ihlsehood,  in  a  charter  of  Pardon,  will  vitiate  the  whole;  for  the  King 
was  misiniormcd.  3  lust.  238. 

General  woids  have  also  a  very  imperfect  effect  in  Pardons.  A 
Pardon  of  -jl!  felonies  will  not  pardon  a  cotiviction  or  attainder  of  fe- 
lony: for  it  is  ,)i'tsunied  the  King  knew  not  of  those  proceedings;  but 
the  conviction  or  attainder  must  be  particularly  mentioned.  2  Haivk. 
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P.  C.  c.  3T.  §  8.  And  a  Pardon  of  felonies  will  not  include  piracies; 
for  that  is  no  felony  punishable  at  the  Common  Law.  1  Hawk.  P.  C. 
r.  37  .  §  6,  kc. 

It  is  also  enacted  hystal.\3S.a.si.2.c.},  that  no  Pardon  for  treason, 
murder,  or  rape,  shall  be  allowed,  unless  the  offence  be  particularly 
specified  therein;  and  particularly  in  murder  it  shall  be  expressed, 
whether  it  was  committed  by  laying  in  \vak,  assault,  or  malice  pre- 
pense. Upon  which  Cote  observes,  that  it  was  not  the  intention  of 
the  Parliament  that  the  King  should  ever  pardon  murder,  under 
these  aggravations;  and  therefore  they  prudently  laid  the  Pardon  un- 
der these  restrictions,  because  they  did  not  conceive  it  possible  that 
the  King  would  ever  excuse  an  offence  by  name,  which  was  attend- 
ed with  such  high  aggravations.  3  /nsi.  2.)fi.  And  it  is  remarkable 
enough,  that  there  is  no  precedent  of  a  Pardon  in  the  register  for 
any  other  homicide,  than  that  which  happens  se  drfrndrndo,  or  /itr 
infortunium;  to  which  two  species  the  King's  Pardon  was  expressly 
confined  by  the  slals.  2  E.  3.  c.1:  and  14  E.  3.  c.  15;  which  declare 
thai  no  Pardon  of  homicide  shall  be  granted,  but  only  where  the 
King  may  do  it  hy  the  oath  of  his  Crown,  that  is  to  say,  where  a  man 
slayeth  another  in  his  own  defence,  or  by  misfortune.  But  the  stat. 
13  Hie.  2.  m.  2.  e.  1,  before  mentioned,  enlarges  by  implication  the 
royal  power;  provided  the  King  is  not  deceived  in  the  intended  ob- 
ject of  his  mercy.  And  therefore  Pardons  of  murder  were  always 
granted  with  a  non  obstante  of  the  statute  of  King  Riehard,  till  the 
time  of  the  Revolution;  when  the  doctrine  of  non  obsiantes  ceasing, 
it  was  doubted  whether  murder  could  be  pardoned  generally;  but  it 
was  determined  by  the  Court  of  King's  Bench,  that  the  King  may 
pardon  on  an  indictment  of  murder,  as  well  as  a  subject  may  dis- 
charge an  appeal.  Salk.  499.  Under  these  and  a  few  other  restrictions, 
it  is  a  general  rule,  that  a  pardon  shall  be  taken  most  beneficially  ftrr 
the  Subject,  and  most  strongly  against  the  King. 

A  Pardon  may  also  be  conditional;  that  is,  the  King  may  extend  his 
mercy  upon  what  terms  he  pleases;  and  may  annex  to  his  bounty  a 
condition  either  precedent  or  subsequent,  on  the  performance  where- 
of the  validity  of  the  Pardon  will  depend;  and  this  by  the  Common 
Law.  2  Hawk.  P.  C.  e.  37.  §  45.  Which  prerogative  is  daily  exerted 
in  the  Pardon  of  felons,  on  condition  of  being  confined  to  hard  labour 
for  a  staled  time;  or  of  transportation  to  some  foreign  country  for 
life,  or  for  a  term  of  years;  such  transponalion  or  banishment  being 
allowed  and  warranted  by  the  habtas-corfius  act,  31  Car.  2.  c.  2,  §  14; 
and  both  the  imprisonment  and  transportation  rendered  more  easy  and 
effectual  by  slats.  8  Geo.  3.  c.  15:  19  Geo.  3.  c.  74:  24  Geo.  3.  c.  56:. 
31  Go.  3.  c.  46.  See  this  Dictionary,  title  Trana/ioriation. 

By  the  statute  of  Gloucester,  6  E.  1.  cajt.  9.  it  is  enacted,  "  That  if 
it  be  found  by  the  countiy,  that  a  person  tried  for  the  death  of  a  man, 
did  it  in  his  defence,  or  by  misfortune,  then,  by  the  report  of  the  jus- 
tices to  the  King,  the  King  shall  take  him  to  his  grace,  if  it  please 
him."  2  /ns/.3I6. 

But  it  seems  to  be  settled  at  this  day,  agreeable  to  the  antient 
Common  Law,  in  affirmance  w  hereof  this  statute  was  made,  that  in 
such  a  case,  or  where  one  indicted  of  homicide  se  defendendo  confesses 
the  indictment,  if  the  party  cause  the  record  to  come  into  Chancery, 
the  Chancellor  will  of  course  make  him  a  Pardon,  without  speaking 
m  the  King,  and  that  by  such  Pardon  the  forfeiture  of  goods  may  be 
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saved;  for  these  words,  "  If  it  shall  please  the  King,"  shall  be  taken 
as  spoken  only  by  way  of  reverence  to  him,  and  not  intended  to  in.ikc 
such  a  Pardon  discretionary.  But  if  the  party  be  found  to  have  fled, 
it  is  made  a  </uxrc,  if  the  Pardon  save  the  forfeiture  of  tlic  flight,  for 
that  is  not  grounded  on  the  homicide,  but  on  the  contempt  of  law.  2 
Hav/i:  P.  C.  c.  3r.  §  2. 

If  an  approver  convict  all  the  appellees,  whether  by  battel  or  ver- 
dict, the  King,  tx  meriio  Jinlilix,  ought  to  pardon  him  as  to  his  life, 
and  also  give  him  his  wages  from  the  time  of  appeal,  to  the  time  of 
conviction.  3  Imt.  139:  2  HawH.  P.  C.  c.  25.  §  27:  2  Haie'a  Hiat.  P. 
C.  233. 

As  to  persons  entitled  to  pardons  on  discovering  their  accomplices, 
see  stall.  4  ts"  5  IV.  M.  c.  8:  6  W  7  IV.  W  M.  c.  17:  10  b"  1 1  IV.  5. 
c.  23:  S  .4nn.  c.  31,  isfc:  and  this  Diclionarj',  titles  Accessaries;  Re- 
ceivers. 

It  has  been  already  mentioned  as  a  general  rule,  that  wherever  it 
appears,  by  the  recital  of  the  Pardon,  that  the  King  was  misinform- 
ed, or  not  rightly  apprized,  both  of  the  heinousness  of  the  crime,  and 
also  how  far  the  party  stands  con\'icted  upon  record,  the  Pardon  is 
void,  upon  a  prestmiption  that  it  was  gained  from  the  King  by  imposi- 
tion. See  also  Yrl.  43,  47:  Cro.  Jac.  18,  34,  548:  2  Roll.  Mr.  188: 
Dyer  352.  /tl.  2f,:  Raym.  13:  1  Sid.  41:  3  Inst.  338.  And  on  this 
ground  it  hath  been  holden,  that  the  Pardon  of  a  person  convicted  by 
verdict  of  felony,  is  void  unless  it  recite  the  indictment  and  convic- 
tion; also  il  hatii  been  questioned,  if  the  Pardon  of  a  person  barely  in- 
dicted of  felony  be  good,  without  mentioning  the  indictment;  but  it 
hath  been  adjudged,  that  such  a  defect  is  saved  by  the  words  sivein- 
dietaius  sive  non.  2  Ha',vk.  P.  C.  c.  37.  §  8. 

Antiently  a  Pardon  of  all  felonies  included  all  treasons  as  well  as 
felonies;  and  it  seems  to  be  taken  for  granted  in  many  books,  that  such 
a  general  Pardon  is,  even  at  this  day,  pleadable  to  any  felony,  except 
murder,  rape,  and  piracy;  and  that  the  only  reason  why  it  may  not  also 
be  pleaded  to  murder  and  rape  is,  because  scat.  13  Rich.  2.  st.  2.  c.  I. 
requires  an  express  mention  of  them;  and  that  the  only  reason  why  it 
is  not  pleadable  to  piracy  is  because  it  is  a  felony  by  the  Civil  Law.  I 
/fate's  Hist.  P.  C.  466:  2  Hale's  Hist.  P.  C.  45:  See  ante;  and  2  Hawk. 
P.  C.  r.  37.  §  9. 

No  pardon  of  felony  shall  be  carried  beyond  the  express  purport 
of  it;  therefore  if  the  King  reciting  an  attainder  of  robbery,  pardon 
the  execution,  he  thereby  neither  pardons  the  felony  itself,  nor  any 
other  consequence  of  it,  besides  the  execution.  6  Co.  13:  2  Hawk.  P. 
C.  c.  37.  §  12. 

It  was  formerly  adjudged,  that  murder  might  be  pardoned  under 
the  general  description  of  a  felonious  killing,  with  a  clause  of  non  ob- 
stante. 1  Sirl.  366:  I  S/mw.  283:  Keling  24:  3  Hlod.  37.  And  Pardons 
of  manslaughter  still'  l  emain  as  they  were  at  Common  Law  before 
the  doctrine  of  Jion  obstante  was  exploded;  therefore  the  Pardon  of  the 
felonious  killing  of  J.  may  be  pleaded  to  an  indictment  of  man- 
slaughter in  killing  him;  but  where  such  a  Pardor.  is  pleaded  to  a  co- 
roner's inquest  of  manslaughter,  the  Court  may  refuse  lo  allow  it, 
till  the  fact  be  found  manslaughter  by  a  jury  directed  by  a  higher 
Court.  2  K<b.  363,  415:  Keling  24:  2  Jon.  56. 

If  a  general  act  expressly  pardon  petit  treason,  and  except  mur- 
ders, it  cannot  be  avoided  by  indicting  a  person  guilty  of  petit  treason 
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for  murder  only,  omitting  the  v;on\  /irodilorif;  for  tlie  less  oft'ence- 
lieing  included  in  the  greater  is  pardoned  by  the  Pardon  of  it;  there- 
fore such  an  exception  of  murder  is  to  \k  intended  of  such  murder 
only  as  is  specially  so  called,  and  doth  not  amount  to  petit  treason. 
Vijer  50.  /il.  4:  2Si. /il.  19:  6  Co.  13. 

Neither  doth  the  exception  of  murder,  in  a  p;cnei-al  act  of  Pardon 
of  all  felonies,  extend  to/rfc  ile  .sc:  for  though  this  oBcnce  be  in  strict- 
ness murder  ,  yet  in  common  speech,  accordini^  to  which  statutes  are 
commonly  expounded,  it  is  generally  understood  as  a  distinct  offence, 
the  word  murder  seeming  /irhiw  facie  to  import  the  murder  of  ano- 
ther. 1  l.rv.  8,  120:  1  Sid.  150:  1  Krb.  66,  548. 

Jt  is  said  that  a  general  act  of  Panlon  of  all  felonies,  misdemeanors, 
and  other  things  done  before  such  a  day,  pardons  a  homicide  from  a 
wotmd  befoi-c  ihr  day,  whereof  the  parly  died  not  till  after;  because 
the  stroke  being  pardoned,  the  cfl'ects  of  it  are  consequently  pardon- 
ed. Plowd.  401,  Cole's  case:  1  HaU'a  Hitt.  P.  C.  426:  Vijer  99. 
J*/.  65. 

It  is  said,  that  a  Pardon  of  all  misprisions,  trespasses,  olfenres,and 
contempts,  will  pardon  a  contempt  in  making  a  false  return,  and  a 
striking  in  tt't-aimiusicr-flall.,  and  barraii*)-,  and  even  a  firamunire; 
also  it  is  laid  down  in  general,  that  it  will  pardon  any  crime  not  ca- 
Dital.  1  Lev.  106:  I  .SVrf.  211:2  Mod.  32:  vide  2  Hate's  Hist.  P.  C. 
252:  Dyrr  308.  n. 

HI.  A  PAnnoK  by  act  of  Parliament  is  more  beneficial  than  by  the 
King's  charter;  for  a  m;ui  is  not  bound  to  plead  it,  but  the  Court 
must,  r.T  officio,  lake  notice  of  it.  J'on.  43.  Neither  can  a  man  lose 
the  benefit  of  it  by  his  own  lacfire  or  negligence,  as  he  may  of  the 
King's  charter  of  Pardon.  2  //awk:  P.  C.  c.  37.  §  64.  The  King's 
charter  of  Pardon  must  be  specially  pleaded,  and  that  at  a  proper 
time;  for  if  a  man  is  indicted,  and  has  a  Par<lon  in  his  pocket,  and  af- 
terwards puts  himself  upon  his  Iriu!  by  pleading  the  general  issue, 
he  has  waived  the  benefit  of  such  Pardon.  IHd.  §  59.  Rut  if  a  man 
avails  hinisclf  thereof,  as  soon  as  by  course  of  law  he  may,  a  Pardon 
may  cither  be  pleaded  upon  arraignment,  or  in  arrest  of  judgment, 
or  in  the  present  stage  of  proceedings,  in  bar  of  execution,  lly  .stat. 
10  Ji.  3.  c.  2.  no  Pardon  oficlony  could  be  allowed,  unless  the  parties 
found  six  sureties  for  Iheir  good  bchaviom-  before  the  Shcrifl'and  (Co- 
roners of  the  county,  •lutk.  499.  lj\it  that  statute  is  repealed  by  the 
Ktaf.  5  t^*  6  //'.  i:^  M.  c.  13;  which,  instead  thereof,  gives  the  judges 
of  the  Court  a  discretional-)'  power  to  bind  the  criminal  pleading  sucli 
Pardon,  to  his  good  behaviour,  with  two  sureties,  for  any  term  not  ex- 
ceeding seven  years.  Sec  title /.firff-n^.  • 

A  Pardon,  if  j>leaded,  must  he  averred  to  be  under  the  Great  Seal: 
except  a  Statute  Pardon,  or  what  amounts  thereto.  1  Bos.  isf  Pitt. 
199. 

IV,  The  effect  of  such  Pardon  by  the  King  is  to  make  the  oflcn- 
tler  a  new  man;  to  acquit  him  of  all  corporal  penalties  and  forfeitures 
annexed  to  that  olTence,  for  which  he  obtains  his  Pardon;  and  not  so 
much  to  restore  his  former,  as  to  give  him  a  new  credit  and  capaci- 
ty. But  nothing  can  restore  or  purify  the  blood  when  once  corrupt- 
ed, if  the  Pardon  be  not  allowed  till  ;.fter  attainder,  except  the  high 
and  tiansccndanl  power  of  Parliament.  Yet  if  a  person  attainted  re- 
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ceives  the  King's  Pardon,  and  aftei  waids  liatli  a  son,  llial  son  may  be 
heir  to  his  father,  because  Ihc  latlier,  being  made  a  new  man,  might 
transmit  new  inheritable  blood;  though  had  he  been  born  before  the 
Pardon,  he  could  never  have  inherited  at  all.  Sec  title  .itiamder. 

A  Pardon  will  not  only  discharge  any  suit  in  the  Spiritual  Couri 
cx  officio,  but  also  any  suit  in  such  Court  ail  instiniiiam  /lartin  /iro  re- 
formalione  morum,  or  salute  ajtime;  as  for  defamation,  or  laying  vio- 
lent hands  on  a  clerk,  S3"i.  See  5  Co.  51:  J.atc/i.  lao:  Cro.  MHz.  684: 
Hob.HX:  Cro.  Jac.  335:  3  Hurjk.  I'.  C.  c.  37.  §  41,  UTc. 

If  a  person  be  imprisoned  on  an  excommunicato  cafiiendo  for  non- 
payment of  costs,  and  the  King  pardons  all  contempts,  it  is  said,  that 
he  shall  be  discharged  without  any  scire  facias  against  the  party,  and 
that  the  party  must  begin  anew  to  compel  payment  of  costs;  because 
the  imprisonment  was  grounded  on  the  contempt,  which  is  wholly 
pardoned.  1  Jon.  227:  2  Roll.  jibr.  178:  Cro.  Jac.  159:  8  Co.  68,  69. 

But  no  Pardon  will  discharge  a  suit  in  the  Spiritual  Court,  any 
more  than  in  a  temporal,  for  a  matter  of  interest  or  property  in  the 
plaintiff;  as  for  tithes,  legacies,  matrimonial  contracts,  and  such  like; 
also  it  is  agreed,  that  after  costs  are  taxed  in  a  suit,  in  such  Court,  at 
the  prosecution  of  the  party,  whether  for  a  matter  of  private  interest, 
or  pro  reformationc  tnoruni,  or  /iro  mltuc  anima,  or  for  defamation^ 
^c.  they  shall  not  be  discharged  by  a  subsequent  Pardon.  5  Co.  51: 
Latch.  190:  Cro.  Car.  46,  7.  And  with  respect  to  costs,  see  2  HoU. 
.4br.  304.  .Voij  85;  J-atch  155. 

For  more  learning  on  this  subject,  see  3  J^ew  Abr.  title  Pardon. 

PARDONERS,  Persons  who  carried  about  the  Pope's  indul- 
gences, and  sold  them  to  any  who  would  buy  them.  .inn.  22  H.  8. 

PARENT,  t>arcns.\  A  father  or  mother;  but  generally  applied  to 
tlic  father;  Parents  have  power  over  their  children  by  the  law  of  na- 
ture, and  the  divine  law;  and  by  those  laws  they  must  educate,  main- 
tain, and  defend  their  children.  Wood's  Inst.  63.  The  Parent  or  fa- 
ther hath  an  interest  in  the  profits  of  the  children's  labour  while  they 
are  under  age,  if  they  li\e  '  ith  and  are  maintained  by  him;  but  the 
father  hath  no  interest  in  the  estate  of  a  child,  otherwise  than  as  his 
guardian.  Ibid.  The  eldest  son  is  heir  to  his  father's  estate  at  Com- 
mon Law;  and  if  there  are  no  sons,  but  daughters,  the  daughters 
shall  be  heirs,  cJ'c.  And  there  being  a  reciprocal  interest  in  each 
other.  Parents  and  children  may  maintain  the  suits  of  each  other,  and 
justify  the  defence  of  each  other's  person.  2  /n.s/.  564. 

A  Parent  may  law  fully  correct  his  child  being  under  age  in  a  rea- 
sonable manner:  for  this  is  for  the  benefit  of  his  education.  The  con- 
sent or  concurrence  of  the  Parent  to  the  marriage  of  a  child  under 
age  is  necessary:  but  these  and  all  other  pow  ers  of  a  Parent  cease  in 
law ,  when  a  child  arrives  at  the  age  of  twenty-one.  See  1  Comm.  c. 
1 6.  and  this  Dictionary,  titles  Ai^c;  Bastard;  Poor;  Marriage;  Gutrdi- 
an;  and  other  apposite  titles. 

PARENTELA,  or  de  Pakf.ntela  se  tolleiie.  To  renounce  hLs 
kindred,  which  was  <lonc  in  open  Court  before  the  Judge  and  in  the 
presence  of  twelve  men,  who  made  oath,  that  they  believed  it  was 
done  lawfully,  and  for  a  just  cause.  We  read  it  in  the  laws  u{  H.  I .  ca/i. 
88.  Sec  Vill. 

PARISH, /inror//io. J  Did  aniiently  signify  what  we  now  call  the 
diocese  of  a  bishop:  but  at  this  day  it  is  the  circuit  of  ground  in  which 
the  people  who  belong  to  one  church  do  inhabit,  and  the  particular 
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charge  of  a  secular  priest.  Ii  is  derived  from  the  Saxon  Ppeortfcyjie 
Preost  scyre;  which  signifies  the  precinct  of  which  the  priest  had  the 
care,  in  English  priest-shire. 

How  aniient  the  division  of  parishes  is,  may  at  present  be  difficult 
lo  ascertain;  for  it  seems  to  be  agreed  on  all  liands,  that  in  the  early 
ages  of  Christianity  in  this  islund.  Parishes  were  unknown,  or  at  least 
signified  llie  same  that  a  diocese  does  now.  There  w  as  then  no  ap- 
piopi  iation  of  ccclcsiasticai  dues  to  any  particular  church:  but  every 
m.in  was  at  liberty  to  contribute  his  tithes  to  whatever  priest  or 
church  he  pleased,  provided  only  that  he  did  it  to  some:  or,  if  he 
made  no  special  appointment  or  appropriation  thereof,  they  were 
paid  into  the  hands  of  the  bishop,  whose  duty  it  was  to  distribute 
them  among  the  clergy,  and  for  other  pious  purposes,  according  to 
his  own  discretion.  1  Comm.  Jutrod.  §  4. 

C'amdai  (in  his  Britannia)  says,  En^'land  was  divided  into  Parishes 
by  archbishop  Honoriim  about  the  year  630.  Sir  Htnru  Hobart  lays  it 
down,  that  Parishes  were  first  erected  by  the  co\mcil  of  Luieran, 
which  was  held  an«o  Domini  1179.  Each  widely  differing  from  the 
other,  and  both  of  them  perhaps  from  the  truth;  which  w  ill  proba- 
bly be  found  in  the  medium  betv.  cen  the  two  e.-itremes.  For  Mr.  Sel- 
dcn  has  clearly  shewn,  (of  Tithes,  r.  9  )  that  the  clergy  lived  in  com- 
mon without  any  division  of  Parishes,  long  after  the  time  mentioned 
by  Camden.  And  it  appears  from  the  !iu.con  laws  that  Parishes  were 
in  being  long  before  the  date  of  that  council  of  Eatcran.,  to  which 
they  are  ascribed  by  H'jbart.  I  Comm.  uiii su/i. 

VV'e  find  the  distinction  of  Parishes,  nay,  even  of  mother  churches^ 
so  early  as  in  the  laws  of  Kinij  Ed'^ur^  about  the  year  970.  Before 
that  lime  the  consecration  of  tillies  was  in  general  arbitrary;  that  is, 
every  man  paid  his  own  (as  before  obsened)  to  what  church  or  Pa- 
rish he  pleased.  But  this  being  liable  to  be  attended  with  either 
fraud,  or  at  least  cai>rice,  in  the  persons  pa)'ing,  and  with  either  jea- 
lousies or  mean  compiisnces  in  such  as  «  eie  competitors  for  receiv- 
ing them;  it  was  ordered  by  the  law  of  King  Edgar,  (r.  I.)  That 

demur  owneit  decimtz  primatix  cccli  utc  ad  tjuam  Jtarocfiia  /lertinet 
How  ever,  if  any  thane,  oi-  great  lord,  had  a  church  w  ithin  his  ow  n 
demesnes,  distinct  from  the  motlicr  cl.urch,  in  the  nature  of  a  private 
chapel;  then,  provided  such  ciiurch  Lad  a  cemetry  or  consecr^ited 
place  of  burial  belonging  to  ii,  nc  niigiil  allot  one  third  of  his  tithes 
for  the  maintenance  of  the  orriciating  minister:  but,  if  it  had  no  ce- 
metry, the  thane  must  hi:.)Sfii"have  maintained  his  chaplain  by  some 
other  means;  for  in  ;  -icb  case  all  his  tithes  were  ordained  to  be  paid 
to  the  Jirimarix  ecct  Ma'  or  mt-thcr  church.  1  Comm.  nd.  su/i. 

This  proves  that  '.he  kingdom  was  then  universally  divided  into 
Parishes;  which  division  happened  probably  not  all  at  once,  but  by 
degrees.  For  it  seems  pretty  clear  i;nd  cet-iain,  that  the  boundaries  of 
Parishes  were  origirrally  asceri.iincd  by  those  of  a  manor  or  manors: 
since  it  very  seldom  happens  that  a  manor  extends  itself  over  more 
Parishes  than  one,  though  thei  e  are  often  many  manors  in  one  Parish. 
But  at  present  the  boundaries  of  the  or.e  afford  no  inference  or  .evi- 
dence whatever  of  the  bountlaries  of  the  other.  The  lords,  as  Chris- 
tianity spread  itself,  began  to  build  churches  upon  their  own  demesnes 
or  wastci,  to  accommodate  their  tenants  in  one  or  two  adjoining 
lordships;  and,  in  order  to  have  divine  service  regularly  performed 
therein,  obliged  all  their  tenants  to  appropriate  their  tithes  to  the 
maintenance  of  the  one  officiating  minister,  instead  of  leaving  ihem 
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at  libcrly  to  distribute  tliem  among  the  clergy  of  the  diocese  in  ge- 
neral: and  tliis  tract  of  land,  the  lithes  w  hereof  were  so  appropriated, 
formed  a  distinct  Parish:  which  will  account  well  enouc;h  for  the  fre- 
quent intermixture  of  Parishes  one  w  ith  r.nother.  For  if  a  lord  had  a 
parcel  of  land  detached  from  the  main  of  his  estate,  but  not  suflicient 
to  form  a  Parish  of  itself,  it  was  natural  for  him  to  endow  his  ncwly- 
crcctcd  church  with  the  tithes  of  those  disjointed  lands;  especially  if 
no  churcli  was  then  built  in  any  lordship  adjoining  to  those  outlying 
parcels.  Thus  Parishes  were  gradually  lurmed,  and  Parish  churches 
endowed  with  the  titlies  that  arose  w  ithin  the  circuit  assigned.  But 
some  lands,  either  because  they  were  in  the  hands  of  irreligious  and 
careless  owners,  or  were  situate  in  forests  and  desert  places,  or  for 
other  now  unsearchable  reasons,  were  never  united  to  any  Parish, 
and  therefore  continue  to  this  day  extraparochial;  and  their  tithes 
arc  now  by  immemorial  custom  payable  to  the  King  instead  of  the 
bishop,  in  trust  and  contidence  that  he  will  distribute  them  for  the 
general  good  of  the  church.  2  Inst.  6.17:  2  Kv/i.  44:  Cro.  Jiliz.  512. 
Yetextraparochial  wastes  and  marsh  iandswhcn  improved  and  drained, 
arc  by  the  statute  17  GVo.  2.  c.  37.  to  be  assessed  to  all  parochial  rates 
in  the  Parish  next  adjoining.  1  C'oimn.  ubi  xu/i.  and  see  1  ll  ils.  182. 

Lord  Hcif  held,  that  Parishes  were  instituted  for  the  ease  and  ben- 
efit of  the  people,  not  of  the  parson;  and  the  reason  why  parishioners 
must  come  to  their  Parish  church  is,  because  Iiaving  charged  him- 
self with  the  cure  of  their  souls,  he  might  be  enabled  to  take  care  of 
that  charge.  3  8ii,  89.  A  Parish  nsay  comprise  many  vills;  but 
generally  it  shall  not  be  accounted  to  contain  more  than  one,  except 
the  contraiT  be  shewn,  because  most  Parishes  have  but  one  vill  within 
them.  I.':l.  23  Car.  \.  B.  R.  And  it  shall  not  be  intended  that  there  is 
more  than  one  Parish  in  a  city,  if  ii  be  not  made  to  appear;  for  some 
cities  have  but  one  Parish.  lui:L  Where  there  are  sevei^al  vills  in  a 
Parish,  they  may  have  peace-officers,  and  overseers  of  the  poor,  for 
every  particidar  vill:  and  an  antient  vill  in  a  Parish,  that  lime  out  of 
mind  hath  had  a  church  of  its  own,  and  churchwardens  and  parochial 
rights,  being  reputed  a  Parish,  is  a  Parish  within  the  Hal.  43  Eliz.  c. 
2.  to  provide  for  its  own  poor;  and  shall  not  pay  to  the  poor  of  the 
Parish  w  herein  it  lies.  Cro.  Car.  92,  S8.J,  396.  But  to  make  a  vill  a  re- 
puted Parisli  within  itui.  43  Eliz.  r.  2.  it  must  have  a  parochial  chapel, 
chapehvardens  and  sacraments  at  the  time  that  statute  was  made.  2 
SaW.  .'iOl.  Parishes  in  reputation  are  within  that  statute,  especially 
when  it  has  been  the  constant  usage  of  such  Parishes  to  choose  their 
own  overseers;  w  ho  may  distrain  for  a  pocr-UiX,  tJ'r.  2  Roll.  Re/i.  1 60: 
2  J^^els.  Jbr,  1235.  See  titles  Pcor:  Ovenrerx;  Vill. 

Money  given  by  w  ill  tc  a  Parish,  shall  be  to  the  poor  of  the  Parish. 
Chunc.  Rep.  134.  If  a  highway  lie  in  a  Parish,  the  Parish  is  obliged 
to  repair  it;  and  it  is  the  most  convenient  and  equal  for  the  pari- 
shioners in  every  Parish,  to  repair  the  v/ays  within  it,  if  they  are  able. 
2  Lit  272.  Sec  title  Higlmayn. 

PAI?lSH-CLlii<K.  In  every  parish  the  parson,  vicar,  to'c.  hath  a 
Parish  Clerk  under  him,  who  is  the  lowest  officer  of  the  church.  They 
were  formerly  clerks  in  orders,  and  their  business  was  at  first  to  of- 
ficiate at  the  altar,  for  which  they  had  a  competent  maintenance, 
by  offerings;  but  now  they  arc  laymen,  and  have  certain  fees  with  the 
parson, on  christenings,  maniages, burials,  &c.  besides  wages,  fortheir 
maintenance.  Count.  Para.  Comflan.83,S4.  They  are  to  be  twenty  years 
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of  age  at  least,  and  known  to  be  of  honest  conversation,  sufficient  for 
their  reading,  sinking,  tJfc.  And  their  business  consists  chiefly  in  re- 
sponses to  the  minister,  reading  lessons,  singing  psalms,  &c.  Andinthe 
large  parishes  of  London  some  of  them  have  deputies,  to  despatch  the 
business  of  their  places,  which  are  more  gainful  than  common  rec- 
tories. The  law  looks  upon  them  as  officers  lor  life;  they  are  regard- 
ed by  the  (Common  Law  as  pei'sons  who  have  freeholds  in  their  offices; 
and  therefore  though  ihcy  may  he  punished,  yet  they  cannot  he  de- 
prived, by  ecclesiastical  censures.  1  Com/n.  395.  And  they  are  gener- 
ally appointed  by  the  minister,  unless  there  is  a  custom  for  the  pari- 
shioners or  churchwardens  to  choose  them;  in  which  case  the  canon 
cannot  abrogate  such  custom;  anil  when  chosen  it  is  to  be  signified  to, 
and  they  are  to  be  sworn  into  Iheir  office  by,  the  archdeacon.  Cro 
Car.  589:  Can.  9  1.  And  if  such  custom  appears,  the  Court  of  /i.  N. 
will  grant  a  Mandamus  to  the  archdeacon  to  swear  him  in,  for  the 
establishment  of  the  custom  turns  it  into  a  temporal  or  civil  right.  I 
Comm.  395.  lie  may  make  a  deputy  w  ithout  licence  of  the  Ordinary; 
Straniic  942;  and  cannot  sue  in  the  Spiritual  Court  for  fees  as  being 
a  temporal  officer.  2  Strange  1108. 

PAKISHIONKK,  liarochianux.~\  .\n  inhabitant  of  or  belonging  to 
any  parish,  lawfully  settled  therein.  Parishioners  are  compellable  ta 
put  things  in  decent  order;  but  the  judgment  of  the  majority  is  the 
only  rule  for  the  degrees  of  that  decency;  and  the  Court  inclined  that 
a  rate  for  that  puii)Ose  is  binding;  as  for  moving  the  commimion- 
table  out  of  the  body  of  the  church  into  the  chancel,  or  raising  it 
higher,  Vc.  7  Mod.  70. 

Parishioners  have  a  right  to  view  parish  books.  1 1  Mod.  134. 

Parishioners  are  a  body  politic  to  many  piu'poses;  as  to  vote  at  a 
vestr)'  if  they  pay  scot  and  lot;  and  they  have  a  sole  right  to  raise 
taxes  for  their  own  relief,  without  the  interposition  of  any  superior 
Court;  may  make  by-laws  to  mend  the  highways,  and  to  make  banks 
to  keep  out  the  sea,  and  for  repairing  the  c  hurch,  and  making  a  bridge, 
&c.  or  any  such  thing  for  the  public  ;.;ood:  and  by  t^iai.  3  cj*  4  IV.  3.  c. 
1 1,  to  tax  and  levy  poor-rates,  and  to  make  and  maintain  fire. engines; 
and  by  stat.  9  Geo.  I.  r.  28.  for  purchasing  workhouses  for  the  poor. 
''Irg.  8  Mod.  354.  Sec  further,  titles  C/iurchivardmn;  Ovt-rsrerf:;  Poor; 
Vestry. 

PARISH  OFFICERS.  Divers  persons  are  exempted  from  serving 
parish  offices  on  account  of  their  professions,  Tir.  Physicians  and  sur- 
geons, apothecaries,  dissenting  teachers,  and  persons  having  prose- 
cuted any  felon  to  conviction,  6tc.  Sec  this  Diet,  titles  ChurcliwardeJii 
Coiulable;  Rt-'-.vard. 

PARK,  Lat.  /larcus^  Fr. /iar^wr,  i.  e.  hcux  inclusu*.^  A  large  cjiian- 
tity  of  ground  inclosed  and  privileged  for  wild  beasts  of  chase,  by  the 
King's  grant  oi-  by  prescription.  1  Ijt.st.  233. 

Manivood  defines  a  Park  to  be  a  privileged  place  for  beasts  of  ve- 
Iiary,  and  other  wild  beasts  of  the  forest  and  chase,  tau}  .^yivt-ttrcsy 
t/uam  cam/tesircn:  and  differs  from  a  chase  or  warren,  in  that  it  must 
be  inclosed;  for  if  it  lies  open,  it  is  good  cause  of  seizure  into  the 
King's  hands,  as  a  thing  forfeited;  as  a  free  chase  is,  if  it  be  inclosed; 
besides,  the  owner  cannot  have  an  action  against  such  as  hunt  in  his 
Park,  if  it  lies  open.  Maniu.  Forest  Zazvft:  Crom/i.  Jurisd,  148.  No 
man  can  erect  a  Park  without  licence  under  the  broad  seal;  for  the 
Common  Law  docs  not  encourage  matter  of  pleasure,  which  biings 
no  profit  to  the  commonweal'  h.  But  there  may  be  a  Park  in  reputation. 
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erected  without  lawful  warrant;  and  the  owner  may  bring  his  action 
against  pei'sons  killing  his  deer.  /ro&t/V  Inst.  207. 

Tea  Park  tlirec  things  arc  rcejuircd:  1.  A  grant  thereof;  2.  Inclo- 
surcs  by  pale,  wall,  or  hedge;  o.  Beasts  of  a  Park,  such  as  the  buck, 
doc,  &CC.  And  where  all  the  deer  are  destroyed,  it  shall  no  more  be 
accounte,d  a  Park;  for  a  Park  consists  of  vert,  venison,  and  inclosure; 
and  if  it  is  determined  in  any  of  them,  it  is  a  total  disparking.  Cro. 
Car.  39,  60. 

The  (Lin^tmay  by  letters  patent  dissolve  his  Park.  0  ZjV.  j16i:  273. 

Parks  as  well  as  chases  are  subject  to  the  Common  Law,  and  are 
not  to  be  governed  by  the  forest  laws.  4  Insr.  31-t. 

Pulling  down  Park 'walls  or  pales,  the  ofl'cnders  shall  be  liable  to 
the  same  penalty  as  for  killing  deer,  &:c.  See  Decr-siraters. 

A  Park^  says  B/ack^lone.,  is  an  inclosed  chase  extending  only  over 
a  man's  own  grounds.  The  word  Park,  indeed,  properly  signifies  an 
inclosure;  hut  yet  it  is  not  every  field  or  cumnion  which  a  gentleman 
pleases  to  surround  with  a  wall  or  paling,  and  to  stock  with  a  herd  of 
deer,  that  is  thereby  conslitutec  a  legal  Park;  for  the  King's  grant,  or 
at  least  immemorial  prescription,  is  nccessitry  to  make  it  so.  1  Insf. 
233:  2  InH.  199:  II  Jic/i.  86.  Though  DOW  the  difference  between  a 
real  Park,  and  such  inclosed  grounds,  is  in  many  respects  not  very 
material;  only  that  it  is  unlawful,  at  Common  I.am,  for  any  person  to 
kill  any  beasts  of  Park  or  chase,  except  such  as  possess  the  franchises 
of  forest,  chase,  or  Park.  2  Contni.  c.  3.  fi,  38.  But  this  latter  doctrine 
is  strenuously  combated  by  Jlr.  Chrimian  in  his  Aimotations  on  the 
Commentaries.  See  tltis  Dictionary,  title  Game;  as  also  titles  Forett; 
Cha.'ie;  il'arren,  Isfc. 

PAKK-Bt)TE,  Signifies  to  be  quit  of  inclosing  a  Park,  or  any  pai* 
thereof  i  Inn.  308. 

P.\liLE  HIl.L,  S/tclman  gives  this  description  of  it;  Collit  valh 
/iltrunnjue  munitiis,  in  loco  cam/ifstvi^  ne  innidiiti  e.rfionatur;  ubi  con- 
venire  oUm  solctiant  centuria  aut  riciiits  incolx  ad  liten  inter  ne  tractan- 
das  65*  terminandas:  Scotis  rear  Grith  hail,  </.  Mons  fiaciJicationiSf  cut 
asyli  ftriviirgia  concedebantur:  is>  in  Hibeniia  Jrcquenles  vidimus^  the 
Par/e  and  Parling  Hills.  Spelm.  Gloss. 

PAKLLVMENT. 

PARLIAMEHTU^f.  The  derivation  of  the  w  ord  is  uncertain;  and  its 
rtt/mon,  if  we  were  to  follow  the  imaginations  of  various  authors,  sub- 
ject even  to  some  degree  of  ridicule.  It  seems  properly  to  be  derived 
from  the  French  /'ar/cr,  to  speak.  I  reedoni  of  speech  being  of  the 
essence  of  representation,  and  without  which  such  a  National  Council 
can  have  no  effect.  The  word  (which  was  first  applied  to  general  as- 
semblies of  the  States  under  Louts  VII.  in  I'rance^  about  A.  D.  1 150,) 
was  not  used  in  England  till  the  reign  of  Hen.  111.  and  the  first  men- 
tion  of  it,  in  our  statute  law,  is  in  the  preamble  to  .v/af.  Il'rstm.  I.  3 
Jid.  I.  A.  D.  1272.  When  therefore  it  is  said  Parliaments  met  before 
that  jera,  it  is  by  a  licence  of  speech  considering  every  national  as- 
sembly as  i*  Parliament.  .See  I  Comm.  c.  LJi,  147;  and  the  notes  there.  J 
Parliament  may  be  delined  to  be 

The  Legislative  Branxh  of  the  Sufiremr  Power  of  Great 
Britain;  consisting  of  the  liing,  the  Lords  Spiritual  and  Temporal; 
and  the  Knights,  Citizens,  and  Burgesses,  Kepresentatives  of  the 
Cotnmons  ofthe_ReaIm;  in  Parliament  assembled. 
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PARLIAMEhlT,  I. 


I.  Of  the  Antiquity  and  Origin  of  Parliament. 
II.  The  Manner  and  Time  of  iti  astcmbling. 

III.  Its  comlituent  Parts. 

IV.  The  Laws  and  Customs  of  Parliament  as  an  aggregate 

Body. 

1 .  .Is  relates  to  its  Power  and  Jurisdiction. 

2.  As  relates  to  the  Privileges  of  its  Members^  and  sec  lliis 

Diet,  titles  Peers;  Privilege. 

V.  The  l-avis  and  Customs  of  the  House  of  Lokds. 

1.  As  Members  of  Parliament.  ' 

2.  In  their  Judicial  Ca/iaeily ;  and  see  ante  IV.  1;  and  thi'= 

Diet,  titles  Peers;  Privilege. 
VI.  The  Latvs  and  Customs  of  the  House  of  Commons. 

(A)  As  relates  to  levying  Taxes. 

(B)  As  relates  to  Election  of  Members  to  serve  in  Par- 

liament. 

And  herein, 

1 .  Of  the  Qualifications  of  Electors; 

(a)  in  Counties;  (A)  in  Cities-,  i^c. 

2.  Of  the  Qualif  cations  of  the  Elected. 

3.  Proceedingsat  Elections;  laherein  ^f  the  Duty  of  return' 

ing  Officers,  and  Proceedings^  before  Election-Com- 
mittees. 

VII.  The  Afethod  of  Business,  and  particularly  in  the  passing 
of  Statutes  in  bath  Houses;  and  see  this  Dictionary,  title 

Statute. 

VIII.  Of  the  Adjournment,  Prorogation,  and  Dissolution  oj 
Parliaments. 

I.  Some  authors  say,  that  the  anlient  Britons  had  no  stjch  assem- 
blies, but  that  the  Saxon.i  had:  which  may  be  collected  from  the  laws 
of  King  Ina,  who  lived  about  the  year  712.  And  William  the  First, 
called  the  Conqueror,  havinj^  divided  this  land  among  his  followers, 
w  that  every  one  of  them  should  hold  their  lands  of  him  ca/tite,  the 
chief  of  these  were  calle<l  Barons,  who  thrice  every  year  assembled 
at  the  King's  Court,  viz.  at  Chrisiir.a.^,  Easter,  and  tVliitsuntide, 
among  whom  the  King  used  to  come  in  his  royal  robes,  to  consult 
about  the  public  affairs  of  the  kingdom.  This  King  called  several 
Parliaments,  wherein  it  appe;u's,  that  the  freemen  or  Commons  of 
England  were  also  there,  and  had  a  share  in  making  laws:  he  by  set- 
tling the  Court  of  Parliament  so  established  his  throne,  that  neither 
Briton,  Dane,  nor  Saxon  couUl  disturb  his  tranquilUty,  the  making 
of  his  laws  were  by  act  of  Parliament,  and  the  accord  between  Stephen 
and  him  was  made  by  Parliament;  though  all  the  times  since  have 
not  kept  the  same  form  of  assembling  the  States.  Doddridge's  Aniiij. 
Parliament. 

There  was  a  Parliament  before  there  were  any  barons;  and  if  the 
Commons  do  not  appear,  there  can  be  no  Parliament ;  for  the  knights, 
citizens,  and  burgesses  represent  the  whole  Comnn-ns  of  England, 
but  the  peers  onlv  are  present  for  themselves,  and  none  others. 
Ooddr. 
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Coke  affii'ms,  thatmany  Parliaments  were  held  before  the  Conquest; 
and  produces  an  instance  of  one  held  in  the  reign  of  Alfred:  he  like- 
wise gives  us  a  conclusion  of  a  Parliament  holden  by  Alhlestan,  where 
mention  is  made,  that  all  thin>;s  were  enacted  in  the  great  synod,  or 
council  at  Gralely,  whereat  was  archbishop  IVolfehelme,  with  all  the 
noblemen  and  wise  men,  whom  the  King  called  together.  1  Inst.  1 10. 
It  is  apparent,  (says  Mr.  Prynne,)  from  all  the  precedents  before  the 
time  of  the  Conquest,  that  our  pristine  synods  and  councils  were  no- 
thing else  but  Parliaments;  that  our  Kings,  nobles,  senators,  alder- 
men, wise  men,  knights  and  Commons,  were  present  and  voting  in 
them  as  members  and  judges:  And  Sir  Hi-nry  S/ie/man,  Camden,  and 
other  writers,  prove  the  Commons  to  be  a  part  of  the  Parliament  in 
the  time  of  the  Saxons,  but  not  by  that  name,  or  elected  as  consisting 
of  knights,  citizens,  and  burgesses.  Pryn,  Sovereign  Poto.  Parliament. 

As  to  the  origin  of  the  present  House  of  Commons,  our  authors  of 
antiquity  vary  very  much;  many  are  of  opinion  that  the  Commons 
began  not  to  be  admitted  as  part  of  the  Parliament,  upon  the  footing 
they  are  now,  until  the  49  H.  3.  because  the  first  writ  of  summons  of 
any  knights,  citizens,  and  burgesses,  is  of  no  antienter  date  than  that 
time.  But  the  Great  Charter  in  the  17ili  year  of  King  John,  (about 
w  hich  time  the  distinction  of  barones  jnajores  and  minores  is  supposed 
to  have  begun,)  was  made  fier  Hegem,  barories,  Jiberos  homines  to- 
tilts  regtli. 

Se/den  says,  that  the  borough  of  St.  jllbana  claimed  by  prescrip- 
tion in  the  Parliament,  8  Ed.  II.  to  send  two  burgesses  to  all  Parlia- 
ments, as  in  the  reigns  of  iuto.  I.  an</ /i/s /iro^rmVor.?,  which  must 
be  the  lime  of  King  John;  and  so  before  the  reign  of  King  Henry  II. 
.\nd  in  the  reign  of  Henry  V.  it  was  declared  and  admitted,  that  the 
Commons  of  the  land  were  ever  a  part  of  the  Parliament.  Selden^a 
Tit.  Hon.  709:  Polydore  Virgil  Hollimhrd,  Sjteed,  and  otliers  men- 
tion that  the  commons  were  first  summoned  at  a  Parliament  held  at 
Salisbury,  16  Hen.  I.  Sir  Waller  Huleigh,  in  his  treatise  of  the  Pre- 
rogative  oy /'ar/iawc«.'.*,  thinks  it  was  arino  18  Hen.  I.  And  Dr.  Heytin 
finds  another  beginning  for  them,  viz.  in  the  reign  of  King  Hen.  II. 

On  this  part  of  the  subject  Blaekstone  thus  expresses  himself;  and 
in  his  Commentaries  will  be  found,  as  on  other  subjects,  the  summa- 
ry of  former  opinions,  illuminated  by  the  powerful  mind  of  that  great 
C'ommeiitator.  See  I  Comm.e.  2. 

The  original,  or  first  institution,  of  Parliaments  is  one  of  those 
matters  which  lie  so  far  hidden  in  the  dark  ages  of  antiquity,  that 
the  tracing  of  it  out  is  a  thing  ccjually  difficult  and  uncertain.  But  it 
is  certain,  that  lung  before  the  introduction  of  the  jYorman  language 
into  England,  all  matters  of  importance  were  debatc<l  and  settled  in 
the  great  councils  of  the  realm;  a  pr-aclice  which  seems  to  have  been 
imivcrsal  among  the  northern  nations;  particularly  the  Germans,  and 
carried  by  them  into  all  the  countries  of  liurope,  which  they  overran 
at  the  dissolution  of  the  liowan  Empire. 

With  us  in  Jingland  this  general  council  hath  been  held  immcmo- 
rially,  under  the  several  names  of  jV/rVAc/  .SVnof//,  or  great  council; 
Michel  Gemote,  or  great  meeting;  and  more  frequently  Wittena  Ge- 
mote, or  the  meeting  of  wise  men.  It  was  also  styled  in  Latin,  Com- 
mune ecncitium  regni;  Alagnum  eoncilitim;  Regis  euria  magna;  Con- 
ventus  magnatum,  vet  /troccrttm;  ./Isvisa  generalis;  and  sometimes 
Commmiilat  regni  Jtngliit.  G.'an.  I.  13.  c.  32:  /.  9.  c.  10:  Pryf.  9  Re/i: 
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2  Insi.  526.  \Vc  have  instances  of  Us  meeting  to  order  the  aflairs  cl 
the  kingdom,  to  make  new  laws,  and  to  mend  t!ic  old;  or  as  J-'Uta  I.  2. 
c.  2.  expresses  it,  "  noi'/*  wjurih  cmrrsis  nova  consiuuere  remrdia; 
so  early  as  the  reign  of  /«</,  King  the  IVcH  Saxnns;  Offa,  King  of 
the  Mercians;  and  Eihelbcrl,  King  of  Kc  nl,  in  the  several  realms  of 
the  heptarchy.  And,  after  their  union,  the  Mirror,  c.  1.  ^  informs 
us,  that  King  M/red  ordained  for  a  perpetual  usage,  that  these  i;otni- 
cils  should  meet  twice  in  the  year,  nr  oftencr,  if  need  be,  to  treat  of 
the  government  of  God's  people;  how  they  should  keep  themselves 
fion>  sin,  should  live  in  quiet,  and  should  receive  right.  Our  suc- 
ceeding Saxon  and  Danish  monarchs  held  frequently  councils  of  this 
sort,  as  appears  from  their  respective  codes  of  laws;  the  titles  where- 
of usually  speak  them  to  be  enacted,  either  by  the  King  with  the  ad- 
vice of  his  ll'itiena-gi  inolc,  or  wise  men,  as  "  /iic  sunt  instilula,  t/ux 
Mdgarus  rex  cunsilio  sa/iirnium  suorum  instiiuii;"  or  to  be  enacted 
by  these  sages  with  advice  of  the  King,  as,  "  /arc  sum  judicin,  qux  sa- 
ftienles  ccnsilio  regi.i  Klhelslani  instilucruni:"  or  lastly,  to  be  enacted 
by  them  both  together,  as, "  hxc  sunt  inyiirutionrs,  quas  rex  Edmun- 
dusy  et  tjiisco/ti  «h(,  cum  suftientibus  suis  instifui  runl.'* 

There  is  also  no  doubt  but  these  great  councils  were  occasionally 
held  under  the  first  princes  of  the  .V'jnnan  line.  Glanvil,  who  wrote 
in  the  reign  of  llr.iiry  II.  speaking  of  a  particular  amount  of  an 
amercement  in  the  Shcrifi''s  Court,  says,  it  had  never  yet  been  as- 
certained by  the  General  Assises  or  Assembly,  but  was  left  to  the 
custom  of  particular  counties.  Glanv.  I.  9.  c.  10.  Mere  the  general 
assise  is  spoken  of  as  a  meeting  well  known,  and  its  statutes  or  de- 
cisions are  put  in  a  manifest  conlrttdistinction  to  custom,  or  the  com- 
mon law.  And  in  Edward  UI.'s  time,  an  act  of  Parliament,  made  in 
the  reign  of  IVilliam  the  Con(juei  or,  was  pleaded  in  lite  case  of  the 
abbey  of  A/.  Edmund's  Jiuri/,  and  judicially  allowed  by  the  Court. 
Year-lio'jk,  2 1  A'.  3.  c.  60. 

Hence  it  indisputably  appears,  tliat  Parliaments  or  general  coun- 
cils are  coeval  with  the  kingdom  itself.  How  those  Parliaments  were 
constituted  and  composed  is  another  question,  which  has  been  mat- 
ter of  great  dispute  among  our  learned  aiui[[uaries;  and  particularly 
whether  the  Connnons  were  summoned  at  all;  or  if  summoned,  at 
what  period  they  began  to  form  a  distinct  assembly.  It  is  however 
generally  agreed,  that  in  the  m;dn  the  constitution  of  Parliament,  as 
it  now  stands,  was  marked  out  so  long  ago  as  the  seventeenth  year  of 
King  Jolm,  A.  D.  1215,  hi  the  great  charter  granted  by  that  prince; 
wherein  he  pron.ises  to  summon  all  archbishops,  bishops,  abbots, 
carls,  and  greater  barons,  personally;  and  all  other  tenants  in  chief 
under  the  Crown,  by  the  sheriif  and  bailifi's;  to  meet  at  a  certain 
place,  with  forty  days'  notice,  to  assess  aids  and  sculages,  when  ne- 
cessary. And  this  constiiution  has  snbsi.-.tcd,  in  fact,  at  least  from  the 
year  1266,  49  //<«.  UI.;  there  being  still  extant  writs  of  that  date,  to 
summon  knights,  citizens,  and  burgesses  to  Parliament;  the  former 
of  w  hich  may  be  seen  in  E.lsyngr,c.  1.  §  2. 

In  fine.  Parliament  is  the  highest  and  most  honourable,  and  abso- 
lute court  of  justice  m.Eiigland;  consisting  of  the  King,  the  Lords  of 
Parliament,  and  the  Commons;  Tl'.e  Lords  being  divided  into  spiri- 
tual and  temporal;  and  the  Commons  divided  into  knights  of  shires 
or  counties;  citizens  out  of  cities;  and  bui-gesscs  from  boroughs;  the 
words  of  the  old  I.alin  writ  to  the  sherifi'  for  the  election,  being  Zh/os 
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mililea  gladiis  cinctos  ma^s  idoneos  W  discrelos  comilalus  liii;  \i  de 
gutilibet  rivitalc  comiforiU  rut  duos  civis;  de  quolibcl  burgo  duos 
burt^euses-t  de  discrelioribus  Isf  jnagis  sujpcicrisibus,  S;c.  1  Jnsf.  109. 

II.  The  Padiament  is  regularly  to  be  summoned  by  l!ie  King's 
writ  or  letter  issued  out  ol  Chunceiy,  by  advice  of  tlie  Privy  Council, 
at  least  forty  days  before  it  begins  to  sil.  '1  Ids  is  a  provision  of  tlie 
Magna  Carta  of  King  John:  J'acii  mus  summoucri,  We.ud  ce  rium  diem, 
scilicet  ad  trrwinuru  i]uadraginta  dicrutn^  ad  ininun;  rt  ad  c<  rtuiti  lo- 
cum. /Unci:.  Mag.  Ch,  Job.  c.  14.  It  is  enforced  by  stat.  7  8  /('.  3. 
£-.25.  which  enacts  that  there  shall  he  forty  da;  s  bef.v  een  the  teste  and 
the  return  of  the  writ  of  summons.  This  time  is  now,  by  practice,  gene- 
rally extended  to  50  di.ys  or  more,  in  consequence  ol  the  union  with 
Scot/and  and  Ir,land.  The  term  of  30  days  is  mentioned  in  the  act 
of  union  with  Scotland  (5  ^nn.  c.  8.  jlrt.  22.)  as  the  period  to  be  al- 
lowed by  proclamation  for  assembling  the  first  Parliament  of  Great 
Britain.  See  2  Hots.  235. 

It  is  a  branch  of  the  royal  prerogative,  that  no  Parliament  can  be 
convened  by  its  own  authority;  [meaning  by  the  authority  of  the 
Lords  and  Commons  only,  who  in  common  parlance,  though  not  in 
strictness  of  law,  arc  considered  as  the  Parliament;]  or  by  the  autho- 
rity of  any,  except  the  King  alone.  And  this  prerogative  is  founded 
upon  a  very  good  reason;  for  supposing  the  Lords  and  Conmions  had 
a  right  to  meet  spontaneously  without  being  called  together,  it  is  im- 
possible to  conceive  that  all  the  members,  and  each  of  the  Houses, 
would  agree  unanimously  upon  the  proper  time  and  place  of  meet- 
ing; and  if  half  of  the  members  met,  and  half  absented  themselves, 
who  shall  determine  which  is  really  the  legislative  body,  the  part  as- 
sembled, or  that  which  stays  away?  It  is  therefore  necessary  that  the 
Parliament  should  be  called  together  at  a  determinate  time  and  place; 
and  highly  becoming  its  dignity  and  independence,  that  it  should  be 
called  together  by  none  but  one  of  its  own  constituent  parts:  and  of 
the  three  constituent  parts,  this  office  can  only  appertain  to  the  King, 
as  he  is  a  single  pei*son,  whose  will  may  be  uniform  and  steady;  the 
first  person  in  the  nation,  being  superior  tti  both  Houses  in  dignity; 
and  the  only  branch  of  the  Legislature  that  has  a  separate  existence, 
and  is  capable  of  perfomiing  any  act  at  a  time  when  no  Parliament 
is  in  being.  Nor  is  it  an  exception  to  this  rule,  that  liy  some  modem 
statutes,  on  the  demise  of  a  King  or  Queen,  if  there  he  then  no  Parlia- 
ment in  being,  the  last  Parliament  revives,  and  it  is  to  sit  again  for  six 
months,  unless  dissolved  by  the  successor;  for  this  revived  Parlia- 
ment must  have  been  originally  summoned  by  the  crown. 

It  is  true,  that  by  stat.  16  Car.  I.e.  1.  it  was  enacted,  that,  if  the 
King  neglected  to  call  a  Parliament,  for  three  years,  the  Peers  might 
assemble  and  issue  out  writs  for  choosing  one;  and,  in  case  of  ne- 
glect of  the  Peers,  the  constituents  might  meet  and  elect  one  them- 
selves. But  this,  if  ever  put  in  practice,  would  have  been  liable  to  all 
the  inconveniences  just  stated;  and  tliis  act  itself  was  deemed  so 
highly  detrimental  and  injurious  to  the  royal  preroi^alivc,  that  it  was 
repealed  by  slat.  16  Car.  2.  c.  I.  I' rora  thence  therefore  no  prece- 
dent can  be  drawn;  and  in  fact  it  is  an  exception  which  fully  proves 
the  rule. 

It  is  also  true,  that  the  Convention  Parliament,  which  restored 
King  Charles  the  Second,  met  above  a  month  before  his  return;  the 
Vgi..  V.  F 
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Lords  by  their  own  aiuhoricy,  and  the  Commons  in  pursuance  of  writs 
issued  in  the  name  of  the  keepers  of  the  liberty  of  England  by  autho- 
rity of  Parliament;  and  that  the  said  Parliament  sat  till  the  twenty- 
ninth  of  December,  full  seven  mouths  after  the  Restoration,  and  en- 
acted many  laws,  several  of  which  arc  still  in  force.  But  this  was  for 
the  necessity  of  the  thing,  which  supersedes  all  law;  for  if  they  had 
not  so  met,  it  was  morally  impossible  that  the  kingdom  should  have 
been  settled  in  peace.  And  the  first  thing  done  alter  the  King's  re- 
turn was  to  pass  an  act,  declaring  this  to  be  a  good  Parliament,  not- 
withstanding the  want  of  the  King's  writs.  See  s»o/.  12  Car.  2.  c.  I. 
So  that  as  the  royal  prerogative  w  as  chiciiy  «  ounded  by  their  so  meet- 
ing, and  as  the  King  himself,  who  alone  had  a  right  to  object,  con- 
sented to  wi'.ive  the  objection,  this  cannot  be  drawn  into  an  example 
in  prejudice  of  the  rights  of  the  Crown.  Besiilcs,  \vc  should  also  re- 
member, that  it  was  at  that  lime  a  great  doubt  among  the  lawyers, 
whether  even  this  healing  act  made  it  a  good  Parliament;  and  held 
by  very  many  in  the  negative;  though  it  seems  to  have  been  too  nice 
a  scruple.  I  <W.  1.  And,  perhaps  out  of  abundant  caution,  it  was 
thought  necessary  to  confinii  its  acts  in  the  next  Parliament,  by  atat. 
13  Car.  2.  cc.  7,  14. 

It  is  likewise  true,  that  at  the  time  of  the  Revolution,  A.  D.  1688, 
the  Lords  and  Commons  by  their  own  authority,  and  upon  the  sum- 
mons of  the  Prince  of  Orange  (afterv/ards  King  WiUiam),  met  in  a 
Convention,  and  therein  disposed  of  the  Crow  n  and  Kingdom.  But  it 
must  be  remembered,  that  this  assembling  was  upon  a  like  principle 
of  necessity  as  at  the  Restoration;  that  is,  upon  a  full  conviction  that 
King  James  II.  had  abdicated  the  government,  and  that  the  throne 
was  thereby  vacant;  which  supposition  of  the  individual  members 
was  confirmed  by  their  concurrent  resolutions  when  they  actually 
came  together.  And  in  such  a  case  as  thepalpable  vacancy  of  the  throne, 
it  follows  ex  necessitate  rii,  that  the  form  of  the  royal  writs  must  be 
laid  aside,  otherwise  no  parliament  can  ever  meet  again.  For  let  us 
put  another  possible  case,  for  the  sake  of  argument,  that  the  w  hole 
royal  line  should  at  any  time  fail  and  become  extinct,  w  hich  would 
indisputably  vacate  the  throne;  in  this  situation  it  seems  reasonable  to 
presume,  that  the  body  of  the  nation,  consisting  of  Lords  and  Com- 
mons, ^ould  have  a  right  to  meet  and  settle  the  government;  other- 
wise there  must  be  no  government  at  all.  And  upon  this,  and  no 
other  principle,  did  the  Coiivention  in  1688  assemble.  The  viicancy 
of  the  throne  was  precedent  to  their  meeting,  without  any  royal  sum- 
mons, not  a  consequence  of  it.  They  did  not  assemble  without  writ, 
and  then  make  the  throne  vacant  by  the  King's  abdication;  but  the 
throne  being  previously  vacant  by  the  King's  abdication,  they  assem- 
bled without  v/rit,  as  they  must  do  if  they  assembled  at  all.  Had  the 
throne  been  full,  their  meeting  would  not  have  been  regular;  but,  as 
it  was  really  empty,  such  meeting  bec«me  absolutely  necessary.  And 
accordingly  it  is  declared  by  xlat.  I  If .  ijf  M  m.  1.  c.  1.  that  this  con- 
vention was  really  the  two  Houses  of  Parliament;  notw  ithstanding 
the  want  of  writs  or  other  defects  of  form.  So  that  notwithstanding 
these  two  capital  exceptions,  which  were  justifiable  only  on  a  princi- 
ple of  necessity,  (and  each  of  which  by  the  way  induced  a  revolution 
in  the  government.)  the  rule  laid  down  is,  in  general,  certain,  that  the 
King  only  can  convoke  a  Parliament.  .'\nd  this  by  the  antient  statutes 
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of  the  realm,  4  E.  3.  c.  14:  36  E.  3.  c.  10.  he  is  bound  to  do  every 
year,  or  o/tener,  if  need  be.  Xot  tliat  he  is,  or  ever  was,  obliged  by 
these  statutes  to  call  a  new  Parliament  cverj'  year,  but  only  to  permit 
a  Parliament  to  sit  annually  for  the  redress  of  grievances,  and  dis- 
patch of  business,  if  nerd  be.  These  last  words  are  so  loose  and 
vague,  tliQt  such  of  our  monarchs  as  were  inclined  to  govern  with- 
out Parliaments,  neglected  the  convoking  them  sometimes  for  a 
very  considerable  period,  under  pretence  that  there  was  no  need  for 
them. 

Mr.  Granville  Shar/i,  in  a  treatise  published  some  years  ago, 
argued  ingeniously  against  this  construction  of  the  slat.  4  E.  3;  and 
maintained  that  the  words  if  need  be,  referred  only  to  the  preceding 
word  ofinter;  so  that  the  true  signification  was,  that  a  Parliament 
should  be  held  once  every  year  at  all  events;  and,  if  there  should  be 
any  need  to  hold  it  oflener,  then,  more  than  once.  The  contemporary 
records  of  Par'iamenl,  in  some  of  which  it  is  so  expressed  without 
any  ambiguity,  prove  beyond  all  controversy  that  this  is  the  true 
construction.  See  Christian^  note  on  I  Comm.  c.  2.  /!.  153. 

To  remedy  the  evil  of  discontinuing  Parliaments  it  was  enacted, 
that  the  silting  and  holding  of  them  shall  not  be  intermitted  above 
three  years  at  the  most.  And  by  I'ai.  I  If.  M.  si.  2.  c.  2,  it  is  de- 
clared to  be  one  of  the  rights  of  the  people,  that  for  redress  of  all 
grievances,  and  for  the  amending,  strengthening,  and  preserving  the 
laws.  Parliaments  ought  to  be  held  frequently.  This  indefinite  fre- 
quency is  again  reduced  to  a  certainty  by  stat.  6  IV.  iff  M.  c.  2; 
which  enacts,  as  the  statute  of  Charter  the  Second  had  done  before, 
that  a  new  Parliament  shall  be  called  within  three  years  after  the 
determination  of  the  foi-mcr. 

Though  the  slat.  6  IV.  iff  M.  c.  J,  confirms  the  statute  16  Car.  2. 
e.  1 ,  in  declaring  that  there  shall  not  be  a  longer  interval  than  three 
years  after  a  dissolution;  yet  the  slat.  16  Car.  2.  seems  to  be  more 
extensive  in  its  operation;  by  providing  that  there  shall  not  be  an  in- 
termission of  more  than  three  years  after  any  sitting  of  Parliament, 
which  will  extend  also  to  a  prorogation.  But  as  the  mutiny-act,  and 
the  land-tax  snd  malt-tax  acts  arc  passed  for  one  year  only,  the  sta- 
tutes enforcing  the  meeting  of  Parliament  are  now  of  little  avail;  for 
the  Parliament  must  necessarily  be  summoned  for  the  despatch  of 
business,  once  every  year.  In  antient  times,  indeed,  especially  before 
the  abolition  of  the  feudal  tenures  at  the  restoration  of  Charles  II. 
our  Kings  had  such  a  revenue,  independent  of  Parliament,  that  they 
were  cnubled  to  reign  many  years  together  without  the  assistance  of 
Parliament,  and  in  defiance  of  the  statutes  made  to  compel  their 
calling  it  together.  1  Comm.  153.  inn. 

By  statute,  slat.  5  Ji.  2.  si.  2.  c.  4.  every  person  and  commonalty, 
having  summons  to  Parliament,  shall  come  thither,  on  pain  to  be 
ameix'ed,  or  otherwise  punished:  and  if  the  Sheriff  doth  not  summon 
the  cities  and  boroughs  as  usual,  he  shall  likewise  be  punished. 

III.  The  constituent  parts  of  a  Parliament  are,  Tlie  King's  Majesty, 
sitting  there  in  his  royal  political  capacity;  and  the  three  Estates  of  the 
Realm, Lords  ^iliiritued,  the  Lords  Tem/toral,{y.ho  sit  together  with 
the  King  in  one  house,)  and  the  Commons,  who  sit  by  themselves  in 
another.  Others  however,  more  consonantly  with  the  common  under- 
standing of  the  nature  and  powers  of  Parliament,  consider  the  three 
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Estates  of  the  Realm  to  be  A7"^,  Lorda,  and  Commons.  Sec  fio.tl. 
And  the  King,  and  ihcse  three  Estates  logellier,  form  llie  great 
corporation  or  body  politic  of  the  kingdom,  of  which  the  King 
is  said  to  be  ca/iui/ftriiiciliium,  etjinia.  4  /«»/.  1,  2:  slat.  1  Eliz.  c.  3: 
fia/c  of  Pari.  I.  For,  upon  their  coming  together,  the  King  meets 
them  either  in  person  or  by  representation,  without  which  there  can 
be  no  beginning  of  a  Parliament;  and  he  also  has  alone  the  power  of 
dissolving  them.  4  Intl.  6:  I  Comm.  c.  '2. /i.  153. 

The  learned  commentator  then  proceeds  to  shew  how  highly  ne- 
cessary it  is,  for  preserving  the  balance  of  the  Constitution,  that  the 
Executive  Power  sliould  be  a  branch,  though  not  the  whole,  of  the 
Legislative;  and  how  each  brar.ch  of  our  civil  polity  supports  and  is 
supported,  regulates  and  is  regulated,  by  the  rest.  See  1  Comm.  ft. 
153 — 15i;  and  as  to  the  general  extent  of  the  King's  power,  prero- 
gative, ^c.  this  Dictionary,  title  A'in({. 

On  holding  a  Parliameiit,  the  King,  the  first  day,  sits  in  the  Upper 
House,  and  by  himself,  or  the  Loi  d  Chancellor,  shews  the  reason  of 
their  meeting;  then  the  Commons  are  commanded  to  choose  their 
Speaker;  which  done,  two  or  three  days  afterwards  he  is  presented 
to  the  King,  and  after  souje  speeches  is  allowed,  and  sent  down 
to  the  House  of  Commons;  when  the  business  of  Parliament  pro- 
ceeds. 11  Rcji.  115.  See/j'rtf  VI. 

A  Parliament  cannot  begin,  on  return  of  the  writs,  without  the 
King  in  person,  or  by  representation;  and  by  representation  two 
ways,  either  by  a  Guardian  of  Jitiffltwd,  by  letters  patent  under 
the  great  seal,  when  the  King  is  out  of  the  realm;  or  by  com- 
mission, to  certain  Lords  in  case  of  indisposition,  isfc.  when  his 
Majesty  is  at  home.  4  In.tt.  6,  7.  And  if  any  Parliament  is  to  be 
holden  before  a  Guardian  of  the  Realm,  there  must  be  a  special 
commission  to  bet;in  the  Parliament;  but  the  teste  of  the  w^rits 
t)i  summons  is  to  be  in  the  guardiait's  name:  and  by  an  antient  law, 
etn/.  8  H.  i.  c.  1,  if  the  King,  being  beyond  sea,  cause  a  Parliament 
to  be  stnnmoned  in  this  kingdom,  by  writ  under  the  tesre  of  his 
lieutenant,  and  after  the  King  returns  hither,  the  Parliament  shall 
proceed  without  atiy  new  summons. 

In  the  5th  year  of  Htiinj  Y.  a  Parliament  was  holden  before  Join 
Duke  of  llrilfurd,  brother  to  the  King,  and  guari'iian  of  the  kingdom. 

3  Hd.  IV'.  a  Parliament  w  as  begun  in  the  presence  of  the  King, 
and  prorogued  to  a  further  day;  atid  then  ll'ilUa.n  Archbi^hop  of 
Yjrk,  the  King's  commissary  by  Ictiets  patent,  held  the  same  Par- 
liament, and  made  an  adjournment,  iJfc.  ,\nd  28  Eliz.  the  Queen  bv 
commission  under  the  great  seal,  (reciting,  that  for  urgent  occasio.is 
she  could  not  be  present  in  her  royal  pet  son.)  did  authorise  John 
IVhitgifi.  Archbishop  of  CanierSurij,  ll'illium  Lord  Hurtrigh.  Lord 
Treasurer  of  England,  and  Henry  Karl  of  Derhu.  Lord  Steward, 
to  hold  a  Parliament.  Sec.  Ad  Jaciaidum  omnia  tl  siniiu/a,  t^'c.  nccnon 
ttd  Parliamentum  adjurnand.  i  l  /irorogand,  &c.  And  in  the  upper  part 
of  the  page,  above  the  beginning  of  the  commission  is  written.  Do- 
iitina  Rcgina  re/iraitnuuur  /it-r  commi.nfionarioH,  viz.  &:c.  These  com- 
ntissioners  sat  on  a  lorm  before  the  cloth  of  state,  and  after  the 
commi-ision  read,  the  Parliament  proceeded. 

\  Parliament  may  be  holden  at  any  place  the  King  shall  assign. 
'^L-c  I  Comm. /I.  153.  j'.v  ji. 

The  constituent  parts  of  Parliament,  next  in  order,  arc  the 
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Spiritual  Lords.  These  consist  of  two  Archbishops,  and  twenty- 
four  liishops;  and  at  the  dissolution  of  monasteries  by  Henry  VIII. 
consisted  likewise  of  twenty-six  mitred  abbots,  and  two  priors.  Seld. 
Title  Hon.  2,  5,  27.  A  very  considerable  body;  and  in  those  times 
equal  to  half  the  number  of  the  temporal  nobility:  Co.  Lilt.  97:  See 
4  Ina!.  1;  by  which  it  appears,  that  the  number  of  the  temporal 
nobility  was  one  hundred  and  six.  All  these  hold,  or  arc  supposed  to 
hold,  certain  antient  baronies,  under  the  King;  for  It'itliam  the  Con- 
queror thought  proper  to  change  the  spiritual  tenure,  of  frankalmoign 
or  free  alms,  under  which  the  bishops  held  their  lands  during  the 
Sajcon  Government,  into  the  feudal  or  A'oniian  tenure  by  barony; 
which  subjected  their  estates  to  all  civil  charges  and  assessments, 
from  which  they  were  before  exempt;  Gilb.  Hist.  Kxc/t.  55:  S/ielm. 
IV,  1.  291;  and  in  right  of  succession  to  those  baronies,  which 
were  unalienable  from  their  respective  dignities,  the  bishops  and 
abbots  w  ere  allowed  their  scats  in  the  House  of  Lords.  Glanv.  7.  1: 
Co.  Lilt.  97:  Seld.  Title  Hon.  2,  5,  19.  But  though  these  Lords 
Spiritual  arc,  in  the  eye  of  the  law,  a  distinct  estate  from  the 
Lords  Temporal,  and  are  so  distinguished  in  most  of  our  acts 
of  Parliament,  yet  in  practice  they  are  usually  blended  together 
under  the  one  name  of  the  Lords;  they  intermix  in  their  votes, 
and  the  majority  of  such  intermixture  binds  both  Estates.  Ami 
from  this  want  of  a  separate  assembly,  and  separate  negative, 
of  the  prelates,  some  writers  have  argued  {Whitrtocke  on  Part, 
c.  72:  iVarbnri.  jiilianct^  b.  2.  c.  3.)  very  cogently,  that  the  Lords 
Spiritual  and  Temporal  are  now  in  reality  only  one  Estate;  Dyer  60: 
which  is  unquestionably  true  in  every  effectual  sense;  though  the 
antient  distinction  between  them  still  nominally  continues.  For 
if  a  bill  should  pass  their  House  there  is  no  doubt  of  its  validity, 
though  every  Lord  Spiritual  should  vote  against  it;  of  which  Setden 
and  Sir  E.  Coke  give  many  instances;  as  on  the  other  hand,  it  seems 
that  it  would  be  equally  good,  if  the  Lords  Temporal  present 
were  inferior  to  the  bishops  in  number,  and  every  one  of  those 
Temporal  Lords  gave  his  vote  to  reject  the  bill;  though  Sir  M.  Coke 
seems  to  doubt  whether  this  would  not  be  an  ordinance,  rather  than 
an  act  of  Parlir'.ment.  4  Ivat.  25:  see  Selden^n  Baronage^  fi.  1.  c.  6: 
Gibs.  Cod.  286.  See  also  2  Inst.  585,  6,  7:  and  Keilv).  184;  where  it  is 
holden  by  the  Judges,  7  Hen.  WW.  that  the  King  may  hold  a  Par- 
liament without  any  Spiritual  Lords.  Tliis  was  also  exemplified 
in  fact  in  the  two  first  Parliaments  of  Charles  II.  wherein  no  bishops 
w  ere  summoned;  till  after  the  repeal  of  the  slat.  16  Car.  1.  c.  27.  by 
s'at.  13  Car.  2.  at.  1.  c.  2.  On  the  Union  with  Ireland  four  Lords 
Spiritual  were  added;  to  sit  by  rotation  of  Sessions.  Sec  title  Ireland. 

No  rational  or  antient  principle  can  perhaps  be  suggested,  why  the 
bishops  should  not  have  exactly  the  same  legislative  functions,  as  the 
other  Peers  of  Parliament;  the  style  of  the  House  of  Lords,  viz.  the 
Lords  Spiritual  and  Temporal,  was  probably  intended  as  a  compli- 
ment to  the  bishops;  to  express  the  precedence  that  they  are  entitled 
to,  before  all  the  temporal  barons;  which  originally  was  the  only 
character  that  gave  a  claim  to  a  seat  in  the  House  of  Lords.  Unless 
precedents  c  uld  be  found  to  the  contrary,  there  seems  to  be  no  rea- 
son to  doubt,  but  that  any  act  at  this  day  would  be  valid,  though  all 
the  Temporal  Lords  or  all  the  Spiritual  Lords  were  absent.  1  Comm 
1 56,  n. 
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In  the  s!ut.  1  F.liz.  c.  2.  the  style  of  tlie  Parliament  is,  the  Lord;, 
and  Commons  in  Parliament  assembled;  but  there  is  the  same  style 
used  also  in  slat.  1  £liz.  c.  1 1,  a  revenue  acL  On  tlie  18th  oiPi:bruary 
1641,  a  motion  was  made  in  the  Irish  House  of  Lords,  "  That  as  all 
the  bishops  were  against  a  representation  about  certain  grievances, 
the  Lords  Spiritual  should  not  be  named:  upon  which  the  Judges  were 
consulted;  and  their  opinion  was,  that  in  any  act  or  order  which 
passed,  it  must  be  entered  "  by  the  Lords  Spiritual  and  Temporal." 
I  Mounlm.  344. 

The  Lards  Temfioral  consist  of  all  the  Peers  of  the  realm;  (the 
bishops  not  being  in  strictness  held  to  be  such,  but  merely  Lords  of 
Parliament,  Siaimtif.  1'.  C.  150;)  by  whatever  title  of  nobility  dis- 
tinguished; Dukes,  Marquisses,  Earls,  Viscounts,  or  Barons;  as  to 
wliich  dignities,  see  this  Dictionary,  under  those  titles,  and  title  Peers. 
Some  of  these  sit  by  descent,  as  do  all  antient  Peers;  some  by  creation, 
as  do  all  new-made  ones;  others,  since  the  union  with  Scotland  and 
Ireland,  by  election;  which  is  the  case  of  the  sixteen  Peers,  who  re- 
present the  body  of  the  Scots  nobility,  and  lite  twenty-eight  tempo- 
ral Lords,  elected  for  life  by  the  Peers  of  Ireland.  See  title  Ireland. 
The  number  of  Lords  Temporal  is  indefinite,  and  may  be  increased, 
at  will,  by  the  power  of  the  Crown;  and  once,  in  the  reign  of  Queen 
Anne,  there  was  an  instance  of  creating  no  less  than  twelve  together; 
in  contemplation  of  which,  in  the  reign  of  George  I.  a  bill  passed  the 
House  of  Lords,  and  was  countenanced  by  the  then  ministry,  for  li- 
miting the  number  of  the  peerage.  This  was  thought  by  some  to  pro- 
mise a  great  acquisition  to  the  Constitution;  by  restraining  the  prero- 
gative from  gaining  the  ascendant  in  that  august  assembly,  by  pouring 
in  at  pleasure  an  unlimited  number  of  new-created  Lords.  I5ut  the 
bill  was  ill  relished,  and  miscarried  in  the  House  of  Commons,  whose 
leading  members  were  then  desirous  to  keep  the  avenues  to  the 
other  House  as  open  and  easy  as  possible.  See  1  Comm.  157.  By  the 
union  with  Ireland,  the  number  of  Irish  Peers  is  limited,  so  that  by 
future  creation  it  cannot  exceed  one  hundred.  See  title  Ireland. 

The  Commons,  according  to  the  present  ordinary  acceptation  of  the 
tenn,  consist  of  all  sucli  men  of  property  in  the  kingdom  as  have  not 
scats  in  the  House  of  Lords;  indeed  in  its  largest  sense  the  word 
comprehends  all  who  arc  not  Peers  of  the  realm:  but  it  appears,  in 
its  original  signification,  to  have  been  confined  to  those  only  who  had 
a  right  to  sit,  or  had  a  right  to  vote  for  representatives  in,  the  House 
of  Commons;  and  in  its  strict  parliamentary  sense,  in  which  alone  it 
ought  to  be  here  understood,  it  means  the  Knit^hls,  Citizens,  and 
Burgesses  who  are  the  representatives,  in  the  House  of  Commons, 
of  the  various  counties,  cities,  and  boroughs  in  the  kingdom.  In  a 
free  state,  every  man  who  is  supposed  a  free  agent  ought  to  be 
in  some  measure  his  own  governor;  and  therefore  a  branch,  at  least,  of 
the  legislative  powei-  should  reside  in  the  whole  body  of  the  People. 
In  the  State  of  Great  /iritain  it  is  wisely  coniri\ed,  that  the  people 
should  do  that,  by  their  representatives,  which  it  is  impracticable  to 
jjerform  in  person;  representatives  chosen  by  a  number  of  minute 
and  separate  districts,  wherein  all  the  voters  arc,  or  easily  may  be, 
distinguished.  The  counties  are  therefore  represented  by  !;night.s, 
elected  by  the  pioprietors  of  lands:  llic  cities  and  boroughs  arc  re- 
presented by  citizens  and  btirgesses,  chosen  by  the  mercantile  part, 
or  supposed  trading  inlcrcsl,  of  the  nation.  The  miinher  of  English 
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representatives  is  five  hundred  and  thirteen,  and  of  Scotch  forty -five; 
in  all,  five  hundred  and  fifty-eight.  And  every  memljer,  though 
chosen  by  one  particular  district,  when  elected  and  returned,  serves 
for  the  whole  realm.  For  the  end  of  his  coming  thither  is  not  parti- 
cular, but  general;  not  barely  to  advantage  his  constituents,  but  the 
common-wealth;  to  advise  his  Majesty  (as  appears  from  the  writ  of 
summons)  "  dc  communi  consitwy  su/icr  tif  j^ociis  t/uibu^dam  arduia  et 
urgentibus,  regemy  statuiny  et  df/enaionem  r(gtu  jlngtix^  et  eccteaiie 
jinglicanx,  concernintibua."  4  hint.  14.  And  therefore  (says  Black- 
atone)  he  is  not  bound  to  consult  with,  or  take  the  advice  of,  his  con- 
stituents upon  any  particular  point,  unless  he  himself  thinks  it  proper 
or  prudent  so  to  do.  See  1  Comm.  157,  9.  and  the  notes  there. 

These  are  the  constituent  parts  of  a  Parliament;  the  King,  the 
Lords  Spiritual  and  Temporal,  and  the  Commons;  Parts,  of  which 
each  is  so  necessarj',  that  the  consent  of  all  three  is  required  to 
make  any  new  law  that  shall  bind  the  Subject.  Whatever  it 
enacted  for  law  by  one,  or  by  two  only  of  the  three,  is  no  statute; 
and  to  it  no  regard  is  due,  unless  in  matters  relating  to  their  own 
privileges.  For  though,  in  limes  of  madness  and  anarchy,  tl>e  House 
of  Commons  once  passed  a  vote  (which,  as  has  been  well  observed, 
was  a  natural  prologue  to  the  tragical  drama  immediately  afterwards 
performed),  "  that  whatsoever  is  enacted  or  declared  for  law,  by  the 
Commons  in  Parliament  assembled,  hath  the  force  of  law;  and  all  the 
people  of  this  nation  are  concluded  thereby,  although  the  consent  and 
concurrence  of  the  King  or  House  of  Peers  be  not  had  thereto;"  yet, 
when  the  Constitution  was  restored  in  all  its  forms,  it  was  particu- 
larly enacted  by  atat.  13  Car.  2,  c.  1,  that  if  any  person  shall  ma- 
liciously or  advisedly  aCRrm,  that  both  or  cither  of  the  Houses  of 
Parliament  have  any  legislative  authority,  without  the  King,  such 
person  shall  incur  all  the  penalties  of  a  firamunirc:  we  must,  however, 
remember  the  exceptions  to  this  rule;  arising,  as  has  been  already 
mentioned,  from  State  necessity. 

IV.  1.  The  power  and  jurisdiction  of  Parliament,  says  Sir  Edteard 
Coke,  is  so  transcendent  and  absolute,  that  it  cannot  be  confined, 
either  for  causes  or  persons,  within  any  bounds.  4  Inst.  36.  It  hath 
sovereign  and  uncontrollable  authority  in  the  making,  confirming,  en- 
larging, restraining,  abrogating,  repealing,  reviving,  and  expounding 
of  laws;  conceniing  matters  of  all  possible  denominations,  ecclesias- 
tical or  temporal,  civil,  military,  maritime,  or  cj  iminal;  this  being  tite 
place  where  that  absolute  despotic  power,  which  must  in  all  govern- 
ments reside  soniewhere,  is  intrusted,  by  the  constitution  of  these 
kingdoms.  All  mischiefs  and  grievances,  operations  and  remedies, 
that  transcend  the  ordinary  course  of  law,  are  within  the  reach  of  this 
extraordinary  tribunal.  It  can  regulate  or  new-model  the  succession 
to  the  Crown;  as  was  done  in  the  reign  of  Hnrnj  VIII.  and  li'illian, 
III.  It  can  alter  the  established  religion  of  tlic  land;  as  was  done,  in 
a  variety  of  instances,  in  the  reigns  of  King  Hcmy  VIII.  and  his 
three  children.  It  can  change  and  create  afresh  even  the  Constitution 
of  the  kingdom,  and  of  Parliaments  themselves;  as  was  done  by  the 
act  of  union,  and  the  several  statutes  for  triennial  and  septennial 
elections.  It  can,  in  short,  do  every  thing  that  is  not  naturally 
impossible;  and  therefore  some  have  not  scrupled  to  call  its  power- 
by  a  figure  rather  too  bold,  the  omnipotence  of  Parliament;  an 
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expression,  however,  wliicli  in  fact  seems  to  signify  nothing  more 
than  ihc  supreme  sovereign  power  of  llie  Stale;  or  a  power  ol  acuon 
uncontrolled  by  any  superior.  In  (his  sense,  the  King  in  the  exercise 
of  his  prerogatives,  and  the  House  of  Lords  in  the  interpretation  of 
laws,  are  also  omiiipoient;  tliat  is,  irec  from  the  control  of  any  supe- 
rior provided  by  tnc  Constituuoii.  I  rue  it  is,  that  what  the  Parlia- 
ment doth,  no  authority  upon  earth  can  undo.  So  that  it  is  a  matter 
most  essential  to  the  liberties  of  this  kingdom,  that  such  members 
be  delegated  to  this  important  trust  as  are  most  eminent  for  their 
probity,  their  fortitude,  and  their  knowledge;  for  it  was  a  known 
ap'jphthcgm  of  the  great  lord  treasurer  Burtrigh,  "  that  Englar.d 
could  never  be  ruined  but  by  a  Parliament;  and  as  -ir  Malihi-m  Hale 
observes,  this  being  the  highest  and  greatest  Court,  over  which  none 
other  can  have  jui  isdiction  in  the  kingdom,  if  by  any  means  a  misgo- 
vernnient  should  any  way  foil  upon  it,  llie  Subjects  of  this  kingdom 
are  left  without  all  manner  of  remedy  of  Parliament,  llah-  of  Pari. 
49.  To  the  same  purpose  Alonlfs'/uieu  (though  it  is  earnestly  to  be 
hoped  too  hastily,)  presages,  that  as  Komc;  H/iaria,  and  Carlhage 
have  lost  their  liberty  and  perished,  so  the  Constitution  of  J'.ngland 
will  in  time  lose  its  liberty,  will  perish;  it  will  perish  whenever  the 
Legislative  Power  shall  become  more  corrupt  than  the  executive. 
Sft.  L.t.W.c.  6. 

It  must  be  owned  that  Mr.  Locke,  and  other  theoretical  writers 
have  held,  that  "  there  remains  still  inherent  in  the  people  a  supreme 
power  to  remove  or  alter  the  Lcgislattire,  when  they  find  that  Legis- 
lature act  contrary  to  the  trust  rejjosed  in  them;  for  when  such  trust 
is  abused,  it  is  thereby  forfeited,  and  devolves  to  those  who  gave  it." 
Locke  on  Gov.fiarl  2.  §  149,  227.  But,  however  just  this  conclusion 
may  be  in  theory,  we  cannot  practically  adopt  it:  nor  take  any  le- 
gal steps  to  can  y  it  into  execution,  under  any  dispensation  of  go- 
vernment at  present  actually  existing.  For  this  devolution  of  power 
to  the  people  at  large,  includes  in  it  a  uissoluiion  of  the  whole  form 
of  government  established  by  that  people;  reduces  all  the  members 
to  their  original  state  of  equality,  and  by  annihilating  the  sovereign 
power,  repeals  all  positive  laws  whatsoever,  before  enacted.  No  hu- 
man laws  will  tlierelorc  suppose  a  case,  which  at  once  must  destroy 
all  law,  and  compel  men  to  build  afresh  upon  a  new  foundation;  nor 
will  they  make  provision  lor  such  a  desperate  event,  as  must  render 
all  k'j,-al  provision  inefleciual.  So  long,  therefore,  as  the  F.nglinh  Con- 
stitution lasts,  we  may  venture  to  affirm,  that  the  power  of  Parlia- 
ment is  absolute  and  without  control. 

In  order  to  prevent  the  mischiefs  that  miglit  arise  by  placing  this 
extensive  authority  in  hands,  either  incapable  or  improper  to  manage 
it,  it  is  provided  by  custom  and  the  law  of  Parliament,  that  no 
one  shall  sit  or  vote  in  either  House  unless  he  be  twenty-one 
years  of  age.  ll'hiiel.  c.  30:  4  Inst  47.  This  is  also  expressly  declared 
by  siai.  7  £3"  8  If.  3.  c.  25.  §  8.  with  regard  to  the  House  of  Com- 
mons; doubts  having  aiisen  from  some  contrary  adjudications  whe- 
ther or  not  a  minor  was  incapacitated  from  sitting  in  that  House. — 
This  provision  has  not  always  been  strictly  attended  to.  It  is  also  en- 
acted by  titat  7  Jac.  I.  c.  6.  that  no  member  be  permitted  to  enter  in- 
to the  House  of  Commoiis,  till  he  hath  taken  the  Oath  of  Allegiance 
before  the  Lord  Steward,  or  his  .deputy.  The  Lord  Steward,  on  the 
first  day  of  the  meeting  of  a  new  Parliament,  attends  in  a  room  «d 


PARLIAMENT,  IV.  1. 


49 


joinint^  to  the  House  of  I'onimons,  and  adininistcrs  the  oath  to  the 
members  present;  and  lie  executes  a  commission  or  dcputi'.tion, 
empowciins  any  one  or  more  ol'agreat  nur.  ber  of  menilicrs  specifi- 
ed to  administer  the  oath  to  utiitrs.  By  utais.  30  Cur.  2.  if.  2:  1  Geo. 
i.e.  13.  no  member  shall  vot^-  or  sit  in  either  House  till  he  hath,  in 
the  presence  of  the  House,  taken  the  C).»th  of  .Mlcijiance,  Suprema- 
cy, and  .Objuration;  (tlie  latter  i.o'.v  as  altered  by  s!"!.  6  dco.  3.  c, 
53.  sec  title  Oatfit;)  aiid  suljscribed  and  repeated  the  declaration 
against  transuh.stantiation,  and  invoc.uion  of  Saints,  and  tlie  sacritice 
of  the  Mass.  .<//;>««,  unless  naturalized,  were  likewise  by  the  law  of 
Parliament  incapable  to  serve  therein;  and  now  it  is  enacted,  by 
ttac.  12  is  13  3.  c.  2.  that  no  alien,  even  though  he  be  natu- 
ralized, shall  be  capable  of  being  a  member  of  cither  House  of  Par- 
liament. 

There  are  not  only  these  standing  incapacities,  but  if  any  person  is 
made  a  Pee--  by  the  Kint;,  or  elected  to  ser\e  in  the  House  of  Com- 
mons, by  liie  people,  yci  may  che  respeo  i*  c  Houses,  upon  complaint 
of  any  crime  in  such  pL-rson,  anu  prool  thereof,  adjudge  him  disa- 
bled, and  incapable  ic  ;»  as  a  menicer,  a:id  this  by  the  iaw  and  custom 
of  Parliament.  I  Coram,  c.  2.  f:.  \  63;  cites  ll'/uic/.  of  Part.  c  .  102;  and 
refers  to  Lords'  Journ.  3  Maif  1620:  13  May  1624:  26  May  1725: 
Comm.. hum.  14  Fro.  1580:  21  Ju.  1523:  9  Aw.:  2  1  Jan.  1640:  &Mar. 
1676:  6  Mar.  1711:  17  F.b.  1769. 

The  sentence  immediately  preceding  was  not  in  the  first  editions 
of  the  C!om;«entaries,  but  was  added,  no  doubt  with  an  allusion  to  the 
AUddLscx  election;  the  circumstances  of  v.  hich  were  briefly  these: 
On  January  l'j-20,  1764,  J.  IV.  was  expelled  the  House  of  Com- 
Hions  for  l.eing  the  author  of  a  seditious  libel:  at  the  next  election  in 
1768  he  was  elected  for  the  ctiunly  o( Middlrsrx ;  and  on  February  3y 
1769,  it  was  resolved,  that  J.  tl'.  Ksq.  who  had  v*cknowledged  him- 
self to  be  the  author  and  phblisher  of  a  paper  which  the  House  had 
previously  pronounced  to  be  anip.solcnl,  scandalous,  and  seditious  li- 
bel, (not  the  sanje  for  which  he  was  expelled  in  the  former  Parlia- 
ment,) and  \\'!iu  had  been  con\icled  in  tlie  Court  of  K.  B.  of  having 
printed  and  published  a  seditious  libel,  and  tAref  od-sccne  and  imfiious 
libels,  and  being  sentenced  to  twenty-two  months'  imprisonment,  be 
eilielltil  ihin  House.  .V  new  writ  having  been  ordered  for  the  county 
of  MiddlrtiiTX,  Mr.  Jl'.  was  re-elected  without  opposition;  and  on  Feb- 
ruary 17,  1769,  it  was  resolved,  "  that ./.  /r.  Esq.  having  been,  in 
this  session  of  Parliament,  expelled  tliis  House,  was  and  is  incapable 
of  being  elected  a  meud)er  to  servo  i:i  tiiis  present  Pai  liament:"  and 
the  election  was  declared  void,  and  a  new  writ  ordered.  He  was  a  se- 
cond time  re-elected  without  opposition;  and  on  March  17,  1769,  the 
House  again  declared  the  election  void,  and  ordered  a  new  writ:  At 
the  next  election  Mr.  Luttrtll,  who  had  vacated  his  scat  for  the  pur- 
pose, by  accepting  the  Chiliern  Hundreds,  ofi'eied  himself  a  candi- 
date against  Mr.  /('.  .Mr.  IV.  had  1113  votes,  and  Mr.  Lunrell  296. 
Mr  fV.  was  ai^ain  returned  by  the  Sheriff.  On  .1/}ril  13,  1769,  the 
House  resolved,  that  Mr.  J.uitrrll  ought  to  have  been  returned,  and 
ordered  the  return  to  be  amended:  allowing  fourteen  days  for  a  peti- 
tion against  the  return:  one  was  accorilingly  presented  on  .Ifiril  29, 
by  certain  freeholders  of  Mtddkse.x;  and  on  the  Sth  of  .^Icy  the  House 
resolved  that  Mr.  Luitrell  was  duly  elected.  On  the  3'd  oi'  May  1783, 
(fourteen  years  afterwards!)  it  was  resohed,  that  the  resolution  of  the 
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17th  February  1769  shodld  be  expunged  from  the  Journals  of  thc 
House.  as  *«'n(f  iubversive  of  the  rights  of  the  mhole  body  of  electors  of 
thh  kinffdom.  And  at  tlie  same  time  it  was  ordered,  that  all  the  de- 
clarations, ordci-s,  and  resoluiions  respecting  the  election  ol  If- 
should  be  expunged. 

The  history  of  E>,i;land  furnishes  many  instances  of  important 
constitutional  questions  that  have  deeply  agitated  the  minds  of  the 
people  of  this  country,  w  hich  can  raise  little  or  no  doubt  in  the  minds 
of  those  who  view  them  at  a  distance,  uninducnced  by  interest  or  pas- 
sion. It  has  been  thought  hy  some  that  it  was  a  viol<-nt  measure  in  the 
House  of  Commons  to  expel  a  member  for  the  libels  wh.ich  he  had 
published;  but  that  the  subsequent  piocecdings  were  agreeable  to 
the  law  of  Parliament,  that  is,  to  the  law  of  the  land,  the  authorities 
referred  to,  by  the  learned  commentator,  seem  most  unanswerably  to 
prove.  But  what  shall  be  considered  to  be  the  law  with  regard  to  the 
incapaciries  of  candidates,  since  these  proceedings  were  expunged,  it  • 
will  be  difficult  indeed  to  determine.  The  resolution  to  expunge  im- 
plies the  correction  of  an  error,  after  mature  deliberation.  I  fit  had 
not  been  declared  that  a  former  resolution  was  subversive  of  the 
rights  of  electors,  it  might  perhaps  have  been  supposed  that  it  w  as 
intended  only  as  a  personal  compliment  to  the  member  expelled. 
But  it  does  not  state  in  «  hat  instance  the  former  resolution  was  so 
subversive.  They  who  wish  for  a  certain  knowledge  of  their  rights 
and  liberties  must  latnent  such  a  want  of  precision;  but  they  nmst 
^vait  with  patience  till  the  wisdom  of  the  House  has  occasion  to  ex- 
plain its  own  judgment;  and  which,  perhaps,  if  ever  it  siiould  arise, 
would  be  attended  with  the  same  outrageous  spirit  of  party,  which 
too  frequently  influences  the  decision  of  public  questions;  acting  ra- 
ther upon  grounds  and  motives,  which  ought  to  be  discarded  with  the 
most  religious  impartiality,  than  on  the  bi'oad  basis  of  sound  consti- 
tutional doctrine,  or  the  real  interest  and  welfare  of  the  Subject.  See 
1  Comm.  c.  2-  163,  and  n.  More  modern  instances  of  expulsion 
have  occurred,  but  being  acquiesced  in  w  ithout  contest,  are  notsufii- 
cicnl  to  settle  the  principle  of  such  proceedings. 

.\s  every  C:ourt  of  justice  hath  laws  and  customs  for  its  direction, 
some  the  civil  and  canon,  some  tlie  Common  Law,  others  their  own 
peculiar  laws  and  customs;  so  the  high  Court  of  Parliament  hath  afio 
its  own  peculiar  law,  called  the  Le.r-  et  covnuetudo  Farliamenti:  a  law 
much  better  to  he  learned  oiu  of  the  rolls  of  Parliament,  and  other 
records,  and  by  precedents  ar.d  continual  experience,  than  can  be  ex- 
pressed by  any  one  man  4  Inst.  50.  It  will  be  sufficient  to  observe, 
that  the  whole  of  the  law  and  custom  of  Parliament  has  its  original 
from  this  one  maxim,  "  that  whatever  matter  arises,  concerning  ei- 
ther House  of  Parliamcni.  ought  to  be  examined,  discussed,  and  ad- 
judged in  that  House  to  which  il  relates,  and  not  elsewhere."  4  Inst. 
15.  Hence,  for  instance,  the  Lords  will  not  suffer  the  Commons  to  in- 
terfere in  settling  the  election  of  a  Peer  of  Keoiland;  the  Commons 
will  not  allow  the  Lords  to  judge  of  the  election  of  a  member;  nor 
will  either  House  permit  the  suljordinate  Courts  of  law  to  examine 
the  merits  of  either  case.  But  the  maxims  upon  which  they  proceed, 
together  w  ith  the  method  of  proceeding,  rest  entirely  in  the  breast 
of  the  Parliament  itself;  and  are  not  defined  and  ascertained  by  any 
particular  stated  laws.  See  /tost  Vf .  (B)  3. 

The  Court  at  ll^slminster  may  judge  of  the  privilege  of  Parlia- 
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meiit,  where  it  is  incident  to  a  suit  tlic  Court  is  possessed  of:  and 
Courts  may  proceed  to  execution  between  the  sessions  of  Parlia- 
ment, notwithstanding  appeals  lodged,  iJ^t.  2  Si.  Tr.  66,  209. 

The  Kinp;  cannot  take  notice  of  any  thini^,  said  to  be  done  in  the 
House  of  Commons,  but  by  the  report  of  the  liouse,  and  every  mem- 
ber of  the  House  of  ParlLimcnt  has  a  judicial  place,  and  cannot  be  a 
witness.  4  Insi.  15.  When  Charles  I.  bein^  in  the  House  of  Com- 
mons, and  sitting  in  tlic  Speaker's  chair,  asked  the  then  speaker, 
whether  certain  meml>crs  (whom  the  King  named)  were  present? 
The  Speaker,  from  a  presence  of  mind  which  arose  from  the  genius 
of  that  House,  readily  answered,  **  That  he  had  neither  eyes  to  sec, 
nor  tongue  to  speak,  but  as  the  House  was  pleased  to  direct  him." 
.'itkin's  Jurin(i.  and  Jnfi(]U7tu  of  the  Housr  of  Comwona.  Hen.  VHI., 
having  commanded  Sir  Thomas  Gaudy  (one  of  the  judges  of  th& 
King's  Bcncli)  to  attend  the  chief  justices  and  know  their  opinion, 
w  hether  a  man  might  be  attainted  of  high  treason  by  Parliament,  and 
never  called  to  answer;  the  judges  declared  it  was  a  dangerous  ques- 
tion, and  that  the  High  Court  of  Parliament  ought  to  give  examples 
to  inferior  Courts,  for  proceeding  according  to  justice,  and  no  infe- 
rior Court  could  do  the  like.  Ltx  Constitution  161. 

The  House  of  Lords  is  a  distinct  Court  from  the  Commons,  to  se- 
veral purposes:  they  try  criminal  causes  on  the  impeachments  of  the 
Commons;  and  have  an  original  jurisdiction  for  tlie  trial  of  Peers, 
upon  iiulictments  found  by  a  granti  jury:  they  also  try  causes  upon 
appeals  from  the  Court  of  Chancery,  or  upon  wi  itsof  error  to  reverse 
judgments  In  13.  R.  ISc.  See  jtost  V.  2.  And  all  their  decrees  are  as 
judgments;  and  judgments  given  in  Parliament  may  be  executed  by 
the  Lord  Chancellor.  4  In-^t.  21:  Finch,  233:  1  Lev.  165.  Also  the 
House  of  Commons  is  a  distinct  Court  to  many  purposes;  they  ex- 
amine the  right  of  elections,  expel  their  ow  n  members,  and  commit 
them  to  prison,  and  sometimes  other  persons,  &c.  See  jiost.  And  the 
book  of  the  clerk  of  the  House  of  Commons  is  a  record.  2  Inst.  536: 
4  Inst.  23.  The  Commons,  coming  from  all  pans,  are  the  grand  in- 
quest of  the  realm;  to  present  public  grievances  and  delinquents  to  the 
King  and  Lords  lo  be  punished  by  them:  and  any  member  of  the 
House  of  Commons  has  the  privilege  of  impeaching  the  highest  Lord 
in  the  kingdom.  Wood's  Inst.  455. 

The  High  Court  of  Parliament  is  the  supreme  Court  in  the  king- 
dom, not  only  for  the  making,  but  also  for  the  execution  of  laws;  by 
the  trial  of  great  and  enormous  otTcnders,  whether  Lords  or  Com- 
moners, in  the  method  of  parliamentary  impeachment.  Acts  of  Par- 
liament to  attaint  particular  persons  of  treason  or  felony,  or  to  inflict 
pains  and  penalties,  are  new  laws  made  pro  re  vatu,  and  by  no  means 
an  execution  of  such  as  are  already  in  being:  but  an  impeachment  be- 
fore the  Lords,  by  the  Commons  of  Great  Briiain,  in  Parliament,  is 
a  prosecution  of  the  already  know  n  and  established  law,  and  has  been 
frequently  put  in  practice;  being  a  presentment  to  the  most  high  and 
supreme  Court  of  criminal  jurisdiction  by  the  most  solemn  grand  in- 
quest of  the  whole  kingdom.  1  Hal.  P.  C.  1 50.  A  Commoner,  it  is 
said  by  litackstone,  who  quotes  authorities  to  prove  his  position,  can- 
not be  impeached  before  the  Lords  for  any  cu/iiial  oifencc,  but  only 
for  high  misdemeanors;  a  Peer  may  be  impeached  for  any  crime:  But 
it  appears,  that  the  right  of  impeaching  a  Commoner  even  in  capital 
cases,  has  been  claimed  and  asserted  by  the  Lords.  See  4  Csmm.^eo, 
in  n. 
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The  Commons  usually,  in  case  of  an  impeachment  of  a  Peer  for 
treason,  address  the  Crown  lo  appoint  a  Lord  Hi|.;h  Steward  for  the 
greater  dignity  and  regularity  of  their  proceedings;  which  High 
Steward  wjs  formerly  elected  by  the  Peers  themselves,  though  he 
wag  generally  commissioned  by  the  King.  1  Hal.  P.  C.  350.  But  it 
hatlt  been  strenuously  maintained,  that  the  appointment  of  an  High 
Stew  ard  in  such  cases  is  not  indispensably  necessary,  but  that  the 
House  may  proceed  without  one. 

This  custom  of  impeachment  has  a  peculiar  propriety  in  the  English 
Constitution;  for  though  in  general  the  union  of  Ihe  legislative  and 
judicial  powers  ought  to  be  most  carefully  avoided,  yet  it  may  hap- 
pen thai  a  Subjeci,  intrusted  with  the  administration  of  public  affairs, 
may  infringe  the  rights  of  the  people,  and  be  guilty  of  such  crimes 
as  the  ordinary  magistrate  either  dares  not  or  cannot  punish.  Of  these 
the  representatives  of  the  people,  or  House  ol  Commons,  cannot 
properly  Jiidgr;  because  their  constituents  are  the  parties  injured; 
and  can  therefore  only  inifirae/i.  In  the  trial  of  such  an  impeachment, 
ordinary  tribunals  would  naturally  be  swayed  by  the  authority  of  so 
powerful  an  accuser.  Reason,  therefore,  w  ill  suggest  that  this  branch 
of  the  Legislature,  which  represents  the  people.  nniM  bring  its  charge 
before  the  other  branch,  which  consists  of  ilic  nobility,  who  have 
neither  the  same  interests  nor  the  same  passions  as  popular  assem- 
blies. It  is  proper  that  the  nobility  should  ju(i^c,  to  insure  justice  to 
the  accused;  as  it  is  proper  that  the  people  should  accuse,  to  insure 
justice  to  the  comnionwealth.  4  Conmt  c.  19. //.  261.  See  Imftfachmnu. 

As  to  the  Ccmrt  of  ihe  Lord  High  Steward  fer  the  trial  of  a  Peer, 
see  this  Di.  lionaiy,  title  J'lerc;  iuid  as  to  the  jurisdiction  of  the 
House  of  Lords,  see  further /'6.vf.  V.  2. 

After  the  nign  of  llm.  IV.  although  the  old  form  of  the  King's 
appoiniing  Receivers  and  Tiyers,  or  .Auditors,  of  petitions,  at  the 
beginning  of  i  •.  t  vy  Parliamcni,  (which  is  traceable  as  far  l«ck  as  33 
Ed.  I.  and  is  li  scnipuiou.sly  adheioJ  to,)  was  continued,  and  so 
ever  gave  the  opportimity  of  calling  the  j<idicature  of  the  whole 
Parli<.ment  into  action,  yet  in  point  of  fact  the  exercise  of  jurisdic- 
tion in  Parliament  over  causes  seems  to  have  gradually  fallen  into 
disuse.  It  has  been  suggested,  however,  that  though  this  appointment 
of  Receivers  and  Tryers,  or  Auditors,  of  petitions,  at  the  beginning 
of  a  new  Parliament,  has  long  in  poiiit  of  practice  been  considered  as 
mere  form,  yet  it  seems  still  to  be  open  to  any  person  at  the  begin- 
ning of  a  new  Parliament,  by  presenting  a  petition  to  the  Receivers, 
within  the  time  limited  by  the  appointment  of  them,  to  call  into  ac- 
tion the  duties  both  of  Receivers  and  of  Try  crs  or  Auditors,  and  so  to 
resuscitate  the  antient  manner  of  exercising  parliamentary  jurisdic- 
tion, or  at  least  to  put  to  a  test  its  susceptibility  of  being  so  revived. 
It  is  to  be  considered  also  that  there  may  be  cases  which,  from  the 
failure  of  other  modes  of  relief,  may  at  some  future  time  induce  the 
trial  of  such  an  experiment.  See  Harg^a^.-r's  Preface  to  Juris- 
diction of  the  Lords'  House  of  Parliament,///!,  vi;  x.\xv.  See  also  jiost 
V.  2. 

IV.  2.  The  privileges  of  Parliament  are  very  large  and  indefinite; 
and  therefore  wlien  in  31  Hen.  6.  the  House  of  Lords  propounded  a 
question  to  the  judges  concerning  them,  the  chiei  juslice,  Sir  Jahn 
P'orteacjue,  in  the  name  of  his  brethren,  declared,  "  that  they  ought  not 
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to  makcanswer  tothat  question,  for  it  hath  not  been  used  afoi-ctime  that 
the  justices  should  in  any  wise  determine  the  privileges  of  t'le  High 
Court  of  Parliament;  for  it  is  so  high  and  mighty  in  its  nature,  that  it 
may  make  law;  and  that  which  is  law,  it  may  make  no  law:  and  the 
determination  and  knowledge  of  that  privilege  belongs  to  the  Lof  ls 
of  Parliament,  and  not  to  the  justices."  Seld.  Baronage, /i.  I.e.  4. 
Privilege  of  Parliament  was  principally  established,  in  order  to  pro- 
tect its  members,  not  only  from  being  molested  by  their  fellow-sub- 
jects, but  also  more  especially  from  being  oppressed  by  the  power  of 
the  Crown.  If  therefore  all  the  privileges  of  Parliament  were  once 
to  be  set  down  and  ascertained,  and  no  privilege  to  be  allowed  but 
what  was  so  defined  and  determined,  it  were  easy  for  the  Executive 
Power  to  devise  some  new  case,  not  within  the  line  of  privilege,  and 
under  pretence  thereof  to  harass  any  refractory  member,  and  violate 
the  freedom  of  Parliament.  The  dignity  and  independence  of  the  two 
Houses  arc  therefore  in  a  great  measure  preserved  by  keeping  the 
privileges  indefinite.  But  in  answer  to  this  observation  it  has  been 
justly  remarked,  that  clearness  and  certainly  are  essentially  neces- 
sary to  the  liberty  of  Englishmen;  and  that  rights  and  privileges 
cannot  well  be  claimed,  unless  they  are  ascertained  and  defined. 

There  are  several  privileges  of  the  members  of  either  House, 
which  are  sufficiently  certain  and  notorious.  These  are  privilege  of 
speech,  of  person:  [and  before  the  xiat.  10  Geo.  3.  c.  50.  of  their  do- 
mestics, and  of  their  lands  and  goods].  As  to  the  first,  privilege  of 
speech,  it  is  declared  by  the  utai.  1  IT.  {j"  M.  at.  2.  e.  2.  as  one  of  the 
liberties  of  the  people,  "  that  the  freedom  of  speech,  and  debates,  and 
proceedings  in  Parliament,  ought  not  to  be  impeached,  or  questioned, 
in  any  Court  or  place  out  of  Pai'liament.*'  And  this  freedom  of  speech 
(with  other  privileges)  is  particularly  demanded  of  the  King  in  per- 
son, by  the  Speaker  of  the  House  of  Commons,  at  the  opening  of  every 
new  Parliament. 

If  any  member  of  eiilier  House,  however,  speak  words  of  offence 
in  a  debate,  after  the  debate  is  over  he  is  called  to  the  bar,  where 
commonly  on  his  knees  he  receives  a  reprimand  fiom  the  Speaker; 
and  if  the  offence  be  great,  he  is  sent  to  the  To:ver.  When  the  bill  of 
attaincler  of  the  earl  of  Strafford  was  passing  the  House  of  Commons, 
Mr.  Taylor,  a  member  of  that  House,  opposed  it  with  great  violence, 
and  being  heard,  to  explain  himself,  was  commanded  to  withdraw; 
whereupon  it  was  resolved  he  should  be  expelled  the  House,  be  made 
incapable  of  ever  serving  as  a  member  of  Parliament,  and  should  be 
committed  prisoner  to  the  Tou'tr,  there  to  remain  during  the  pleas- 
ure of  the  House:  and  he  was  called  to  the  bar,  where  he  kneeled 
down,  and  Mr.  Speaker  pronounced  the  sentence  accordingly.  And 
Sir  Holm  Elliot,  Denzil  Hollis,  and  another  person  having  spoken  these 
words,  viz.  "  the  King's  Privy  Council,  his  judges  and  his  counsel 
learned  in  the  law,  have  conspired  to  trample  under  their  feet  the 
liberties  of  the  Subject,  and  of  this  House,"  an  information  was  filed 
against  them  by  the  Attorney  General;  and  farther,  for  that  the  King 
having  signified  his  |)leasure  to  the  House  of  Commons  for  the  ad- 
journment of  the  Parliament,  and  the  Speaker  endeavouring  to  get 
out,  of  the  chair,  they  violcnter,  isfc.  detained  him  in  the  chair,  upon 
which  there  was  a  great  tumult  in  the  House,  to  the  terror  of  the 
Commons  there  assembled,  and  against  their  allegiance,  in  contempt 
of  the  King,  his  crown  and  dignity:  the  defendants  pleaded  to  the  jii- 
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risdiction  of  the  Court;  and  rcfusi  d  to  answer  but  in  Pavlianicnt;  but 
it  was  adjudged,  thai  they  ought  to  answer,  the  charge  being  for  a 
conspirac)-,  and  seditious  acts,  to  prevent  the  adjoiininient  of  the  Par- 
liament, which  may  be  examined  out  of  il;  and  not  answering,  judg- 
ment was  given  against  them,  tliat  Sir  John  KUiii  should  be  commit- 
ted to  the  7'o7i»<  r,  and  fined  2000/.;  and  the  other  two  were  fined  and 
imprisoned.  Cro.  Car.  130. 

The  other  privileges,  of  persons,  [and  heretofore  of  servants,  lands, 
and  goods,]  are  immunities  as  anticnt  as  Edward  the  Confessor;  in 
whose  laws  we  find  this  precept,  "  ad  synodos  vcnienlibus  xive  surn- 
moniti  aint,  sive  /icr  sc  quid  agendum  hahuerinc  ^it  sumnia  fiax^  I..  Ed. 
Conf.  c.  3.  This  included  formerly  not  only  privilege  from  illegal  vio- 
lence, but  also  from  legal  arrests  and  seizures  by  process  from  the 
Courts  of  law.  And  still  to  assault  by  violence  a  member  of  cither 
House,  or  his  menial  servants,  is  a  high  contempt  of  Parliament,  and 
there  punished  with  the  utmost  severity.  It  has  likewise  peculiar  pcn- 
rdtics  annexed  to  it  in  the  Courts  of  law,  by  utai.  3  Hm.  4.  c.  6.  and 
1 1  //fji.  6.  c.  11.  By  this  latter  statute,  assaulting  a  member  coming 
to  or  attending  in  Parliament  incurs  the  penalty  of  double  damages, 
and  the  offender  shall  make  fine  and  ransom. 

Sir  Hrjbi-rt  lirandling  made  an  assault  upon  Mr.  }flllirringtov,  a 
member  of  the  House  of  Commons,  in  the  country  before  his  coming 
up  to  Parliament,  and  Sir  Rohirt  was  sent  for  by  the  House,  and  com- 
mitted to  the  Tomer.  And  anna  19  Jac.  I.  some  speeches  passed  pri- 
vately in  the  House  between  two  of  the  members,  and  one  of  them 
going  down  the  Parliament  stairs  struck  the  other,  who  catching  at  a 
sword  in  his  man's  hand,  endeavoured  to  return  the  stroke;  on  com- 
plaint to  the  House  of  Commons  they  were  both  ordered  to  attend, 
where  he  who  gave  the  blow  was  committed  to  the  7b-7ye*r  during  the 
pleasure  of  the  House.  Did. 

Neither  can  any  member  of  cither  House  be  ari-estcd  and  taken 
into  custody,  unless  for  some  indict;ible  offence;  without  a  breach  of 
the  privilege  of  Parliament.  See /.-oi-r. 

But  all  other  privileges  which  dei-ogale  from  the  Common  Law  in 
matters  of  civil  i  it,ht  are  now  at  ai»  end,  save  only  as  to  the  freedom  of 
the  member's  person;  which  in  a  Peer  (by  the  privilege  of  peerage) 
is  for  ever  sacred  and  inviolable;  and  in  a  Commoner  (by  the  privi- 
lege of  Parliament)  for  forty  days  after  every  prorogation,  and  forty 
days  before  the  next  appointed  meeting:  which  is  now,  in  effect,  as 
long  as  the  Parliament  subsists,  it  seldom  being  prorogued  for  more 
than  fourscore  days  at  a  time.  2  Lew  72.  It  does  not  appear  that  the 
privilege  from  arrest  is  limited  to  any  precise  time  alter  a  dissolu- 
tion; but  i".  has  been  determined  by  all  the  judges,  that  it  extends  to 
a  convenient  lime.  Col.  Pit's  Cane,  2  Kir.  988.  Prynne  is  of  opinion, 
that  it  continued  for  the  number  of  days  the  member  received  wages 
after  a  dissolution:  which  were  in  proportion  to  the  distance  between 
his  home  and  the  place  where  the  Parliament  was  held,  -t  J'ari.  Writs. 
68.  As  to  all  other  privileges  which  obstruct  tlie  ordinary  course  of 
justice,  they  were  restrained  by  ^fafa.  1 2  It-'.  3.  c.  3:  2  c^*  3  ^Jnn.  c.  1 8: 
1 1  Geo.  2.  c  24;  and  are  now  totally  abolished  by  stal.  10  Geo.  3.  c. 
50;  which  enacts,  that  any  suit  may  at  any  time  be  brought  against 
any  Peer  or  member  of  Parliament,  their  servants,  or  any  other  per- 
son entitled  to  privilege  of  Parliament;  w  hich  shall  not  be  impeached 
or  delayed  by  pretence  of  any  such  privilege;  except  that  the  person 
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of  a  member  of  the  House  of  Commons  shall  not  thereby  be  subject 
to  any  arrest  of  imprisonment.  Likewise,  for  the  benefit  of  commerce, 
it  is  provided  by  uttit.  4  Geo.  3.  c.  33.  that  any  trader,  having  privilege 
of  Parliament,  may  be  served  with  legal  process  for  any  just  debt  to 
Uie  amount  of  loo/,  and  unless  he  makes  satisfaction  within  two 
months,  it  shall  be  deemed  an  act  of  bankruptcy;  and  that  a  commis- 
sion of  bankrupt  may  be  issued  against  such  privileged  traders  in  like 
manner  as  against  any  other.  See  this  Dictionary,  title  J3anl.ru/it. 

The  Klat.  12  It'.  3.  c.  3.  enacted,  that  actions  might  he  prosecuted 
against  persons  entitled  to  privilege  of  Parliament,  after  a  dissolution 
or  prorogation,  until  a  new  I'arliauienl  was  called,  or  the  same  was 
re-assembled:  and  after  adjournment  for  above  fourteen  days,  the  re- 
spective Courts  might  proceed  to  judgment,  Sec.  Proceedings  were 
to  be  by  summons  and  distress  inhnite,  Sec.  until  the  parties  should 
enter  a  common  appearance;  and  the  real  or  personal  estates  of  the 
defendants  to  be  sequestered  for  default  of  appearance;  but  the  plain- 
tiff not  10  arrest  their  bodies;  and  where  any  plaintifi'  should  be  staid 
or  prevented  from  proceeding  by  privilege  of  Parliament,  he  should 
not  be  barred  by  any  statute  of  limitation,  or  nonsuited,  dismissed,  or 
his  suit  discontinued  for  want  of  prosecution;  but  at  the  rising  of  the 
Parliament  should  be  at  liberty  to  proceed  to  judgment  and  execution- 
Tliis  act  »  as,  by  s.'af .  10  Geo.  3.  c.  50.  extended  to  Scoitund.  See  title 
Priviiege. 

The  siai.  2  3  -•/nn.  r.  18,  provided,  that  actions  may  be  prose- 
cuted against  officers  of  the  revenue,  or  in  any  place  of  ptd>tic  trust, 
for  any  forfeiture  or  breach  of  trust,  kc.  and  shall  not  be  staid  by  colour 
of  privilege;  but  such  ofiicer  being  a  member  of  Parliament,  is  not  sub- 
ject to  arrest  during  time  of  privilege,  but  summons,  attachment,  &c. 

The  s!at.  1 1  Geo.  2.  c.  24,  enacted,  that  any  person  might  prose- 
cute a  suit  in  any  Court  of  record,  Sec.  in  Great  Britain  or  Ireland, 
against  any  Peer  or  member  of  the  House  of  Commons,  or  other  per- 
son entitled  to  privilege,  in  the  intervals  of  Parliaments,  or  of  Ses- 
sions, if  above  fourteen  days;  and  the  said  Couits,  after  dissolutions  or 
prorogations,  were  to  give  judgment,  and  award  execution:  and  no 
proceedings  in  law  against  the  King's  immediate  debtor,  as  such,  &c. 
to  be  delayed  under  colour  of  such  privilege;  only  the  person  of  a 
Member  of  Parliament,  Sec.  shall  not  be  arrested  or  imprisoned. 

The  Stat.  10  Geo.  3.  c.  50.  already  mentioned,  provides,  that  suits 
may  at  any  time  be  prosecuted  in  Courts  of  record,  equity,  or  admi- 
ralty, and  Courts  having  cognizance  of  causes  matrimonial,  and  tes- 
tamentary, against  Peers  and  Members  of  the  House  of  Commons, 
and  theii'  servants,  &c.  Process  by  i/istriiigun  being  found  dilatory,  the 
Court,  out  of  which  the  writ  proceeds,  may  order  the  issues  to  be 
sold,  and  the  money  arising  thereby  to  be  applied  to  pay  the  costs  to 
the  plaintiff,  and  the  surplus  to  be  retained  till  the  appearance  of  the 
defendant,  &c. — When  the  purpose  of  the  writ  is  answered,  the  is- 
sues are  to  be  returned;  or,  if  sold,  the  money  remaining  is  to  be  re- 
paid.— Obedience  to  the  rule  of  the  Court  of  King's  Bench,  Common 
Pleas,  or  Exchequer  may  be  enforced  by  distress  infinite. 

Stal.  47  Geo.  3.  »/.  2.  c.  40.  enacts,  that  when  any  Bill  of  complaint. 
&c.  sl\all  be  exhibited  in  any  Court  of  equity  against  any  member  of 
the  House  of  Commons,  it  shall  not  be  necessary  to  leave  a  copy  of 
the  Bill  with  the  Defendant,  or  at  liis  place  of  abode,  as  foiTOerly  prac- 
tised; but  the  person  exhibiting  such  Bill  may  proceed,  for  want  of 
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appearance  or  answer,  lo  sequestrate  the  real  and  peisoiial  Estate  of 
such  member,  as  before  the  passing  of  the  act  he  might  have  done, 
after  leaving  the  Copy  of  the  Bill  with  the  Defendant. 

Judgment  was  had  against  the  defendiuit,  and  afterwards  he  was 
chosen  a  member  of  Parliament,  and  after  his  election  he  was  taken 
in  execution,  yet  he  had  his  privilege;  though  the  book  tells  us  minus 
jualr.  Moor  ST.  And  where  judgment  being  had  against  a  defendant, 
he  was  taken  in  execution  in  the  morning,  and  about  three  hours  af- 
terwards was  chosen  a  member  of  Parliament;  the  House  agreed,  that 
being  arrested  before  he  was  chosen,  &:c.  he  shall  not  have  his  privi- 
lege. Moor  340.  See  further  this  Dictionary,  title  Priviligr. 

To  shew  w  hat  the  Subject  has  gained  by  the  provisions  of  the  se- 
veral acts  of  Parliament,  which  have  restrained  the  i)rivileges  of 
members,  so  far  as  they  could  be  used  as  exceptions  to,  or  infringe- 
ments on,  public  justice,  we  need  only  recur  to  the  cases  in  our 
books  treating  of  the  privileges  of  Parliament,  relating  to  arrests  of 
members  of  the  House  of  Commons,  and  their  servants,  and  the  man- 
ner of  their  confinement,  releasement,  &c.  In  the  first  year  of  King 
Jac.  I.,  Sir  Thomas  Shirley.,  a  member  of  Parliament,  was  arrested 
four  days  before  the  sitting  of  the  Parliament,  and  carried  prisoner  to 
the  /'Icct;  on  which  a  warrant  issued  to  the  clerk  of  the  Crown  for  a 
hah'as  ar/ius  to  liring  him  to  the  House,  and  the  Serjeant  was  sent 
for  in  custody,  who  being  brought  to  the  bar,  and  confessing  his  fault, 
wus  excused  for  that  time:  but  on  hearing  counsel  at  the  bar  for  Sir 
Thomas  S/tir/nj,  and  the  warden  of  the  J'ltrCy  and  upon  producing 
prccedent,  Sifufison  the  prosecutor,  who  caused  the  arrest  to  be  made, 
was  oi  lie  red  lo  be  committed  to  the  Tower;  and  afterwards  the  war- 
den rciusing  to  execute  the  writ  of  habeas  corpus,  and  the  delivery  of 
Sir  Thomas,  being  denied,  was  likewise  committed  to  the  To-.ver; 
though  on  I. is  agreeing  to  deliver  up  Sir  Thomas,  upon  a  new  war- 
rant f.n'  a  new  writ  of  habeas  cor/ius,  and  making  submission  to  the 
House,  he  was  dischai  ;^ed:  this  aflair  taking  up  some  time,  the  House 
entered  into  severai  actates  touching  their  privilege,  and  how  the 
debt  of  the  party  mi^  hs  be  sati -fied,  which  produced  three  iiueslions: 
First,  Whether  Sir  fhomuj  Shir/ei-  ih  -uld  have  privilege?  Secondly, 
Whether  presently,  or  to  be  deferred;  \nd,  Thirdlj ,  Whether  tlie 
House  should  petition  the  King  i'or  some  course  for  securing  the 
debt  of  the  party,  according  to  for  r., pi-  precedents,  and  saving  harm- 
less the  w.utlcn  of  the  Tleei?  All  which  questio!;s  were  retjhed; 
and  a  bill  was  brought  in  to  secure  Aim/:son^?  debt.  Sec.  whicf  liso 
occasioned  the  statute  1  Jac.  1.  c.  IS.  for  relief  of  plainli(i%  in  writs 
of  execution,  where  the  defendants  in  such  writs  arc  arrested,  and 
set  at  liberty  by  privilege  of  P.<rliamcnt;  by  which  a  fresh  prosecu- 
tion and  new  execution  may  be  had  against  them  when  that  privi- 
lege ceasef.  /-ex  Constitution.  141  And  mmo  19  Jac.  1.  one  Johnson, 
a  servant  to  Sir  James  U'hillack,  a  member  of  the  House  of  Com- 
mons, was  arrested  by  two  bailiffs;  who  being  told  Sir  James  H'hit- 
tock  was  a  Parliament-man,  ans,vered,  that  they  hud  known  greater 
men's  servants  than  his  taken  from  their  mastei^  in  time  of  Parlia- 
ment: and  this  appearing,  the  two  bailifis  wcie  sentenced  to  ask  par- 
don ot  the  House  and  Sir  James  Whiihck,  on  hc:»  kiic.;s;  that  thcv 
should  both  ride  on  one  horse  bare  backed,  back  to  back,  from  HV  s/- 
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rnihster  to  Ihe  Exchange,  with  papers  on  their  breasts  signifying 
their  offence;  all  which  was  to  be  execiiled  presently,  aedcnle  curia, 
i^fx  Const.  141. 

In  aciion  of  debt  on  a  bond,  conditioned  that  B.  B.  should  render 
himself  at  such  a  day  and  place  to  an  arrest;  defendant  pleaded,  that 
by  privilege  of  Parliament,  the  members,  kc.  and  their  servants 
ouglit  not  to  be  arrested  by  the  space  of  forty  days  before  the  sitting 
of  the  Parliament,  nor  during  the  session,  nor  forty  days  afterwards; 
and  that  B.  B.  was  at  that  time  servant  to  such  a  member  of  Parli- 
ment,  so  as  he  could  not  render  himself  to  be  arrested;  upon  demur- 
rer to  this  plea,  it  was  adjudged  ill,  because  he  might  have  render- 
ed himself  at  the  lime  and  place;  but  then  it  would  be  at  their  peril 
if  he  was  arrested.  1  Broionl.  SI. 

The  only  way  by  which  Coiu'ts  of  justice  could  antiently  take  cog- 
nizance of  privilege  of  Parliament  was  by  writ  of  privilege,  in  the  na- 
ture of  a  superncdran,  to  deliver  the  party  out  of  custody  when  arrest- 
ed in  a  civil  suit.  Dyrr.  59:  4  fryn.  Bm.  I'arl.  757.  For  when  a  let- 
ter was  written  by  the  Speaker  to  the  Judges  to  slay  proceedings 
against  a  privileged  person,  they  rejected  it  as  contrary  to  their  oath 
of  oftice.  Latch.  58.  150:  j\'oy  83.  But  since  the  utat.  12  I/'.  3.  c.  3. 
which  enacts,  that  no  privileged  person  shall  be  subject  to  arrest  or 
imprisonment,  it  hath  been  held,  that  such  arrest  is  irregular  ab  ini- 
tio, and  that  the  party  may  be  discharged  upon  motion.  Stra.  989.  It 
is  to  be  observed,  that  there  is  no  precedent  of  any  such  writ  of  privi- 
lege, but  only  in  civil  suits:  and  that  the  stai.  1  Jac.  I.e.  13.  and  that 
of  King  tVillian}  (which  remedy  some  inconveniences  arising  from 
privilege  of  Parliament)  speak  only  of  civil  actions.  And  therefore 
the  claim  of  pi-ivilege  liath  been  usually  guarded  with  an  exception 
as  to  the  case  of  indictable  crimes;  or  as  it  hath  been  frequently  ex- 
pressed of  treason,  felony,  and  breach  (or  surety)  of  the  peace.  Sec  4 
Inst.  25.  Whereby  it  seems  to  have  been  understood,  that  no  privilege 
was  allowable  to  the  members,  their  families,  or  servants,  in  any 
trime  whatsoever;  for  all  crimes  are  treated  by  the  law  as  being  con- 
tra  fiaci-m  clomini  rcffis:  and  instances  have  not  been  wanting  wherein 
privileged  persons  have  been  convicted  of  misdemeanors;  and  com- 
mitted or  prosecuted  to  outlawry,  even  in  the  middle  of  a  session; 
which  proceeding  has  afterw  ards  received  the  sanction  and  approba- 
tion of  Parliament.  Mic.  16  £.  4,  in  A'cac:  Ld.  Raym.  1461:  Comm. 
Journ.  !  726.  To  which  may  be  added,  that  in  the  year  1753,  the  case 
of  writing  and  publishing  seditious  libels  was  resolved,  by  both  Houses, 
not  to  be  entitled  to  privilege;  and  that  the  reasons  upon  which  that 
case  proceeded  extended  equally  to  every  indictable  offence.  It  is 
not  a  little  remarkable,  that  the  contrary  position  had  been  determin- 
ed, a  short  tii»ie  before,  by  the  Court  of  Common  Pleas.  A  Circum- 
stance which  serves  to  shew  that  the  House,  where  the  case  of  one 
of  their  own  members  and  the  dignity  of  the  House  were  concerned, 
made  a  determination  more  consonant  to  the  rules  of  general  munici- 
pal justice,  and  more  favourable  to  political  subordination,  than  one  of 
the  Courts  of  law  in  If^carminster-Hall.  See  2  IVils.  159,  251:  Comm. 
.Journ.  24  J\'ov:  Lords  Journ.  ijf  Protest,  29  J\'ov.  1763. 

The  chief,  therefore,  if  not  Ihe  only,  privilege  of  Parliament  in 
criminal  cases,  seems  to  be  the  right  of  each  House  to  receive  im- 
mediate information  of  the  imprisonment  or  detention  of  any  mem- 
I)Cr,  with  the  reason  for  which  he  is  detained:  a  practice  that  is  daily 
Vol.  V.  H 
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used  upon  Ihc  sliRlitest  military  occusalions.  preparatory  to  a  trial  by 
a  Court  Martial;  and  which  is'  recognized  by  the  several  temporary 
statutes  for  suspending  the  Habeas  Cor/ius  act  (particularly  .ilar  34 
Geo.  3.  f.  St.)  whereby  it  is  provided,  that  no  member  of  either 
House  shall  be  detained,  till  the  matter  of  which  he  stands  suspected 
be  first  communicated  to  the  House  of  which  lie  is  a  member,  and 
the  consent  of  the  said  House  obtained  for  his  commitment  or  de- 
taining. But  yet  the  usage  has  uniformly  been  ever  since  the  Revo- 
lution, that  the  communication  has  been  subsequeul  to  the  arrest.  1 
Comm.  c.  2. 

V.  1 .  One  very  antient  privilege  of  Peers,  considered  as  members 
of  Parliament,  is  that  declared  by  the  charter  of  the  Forest,  {ca/i.  1 1.) 
confirmed  in  Parliament,  9  //.  3:  viz.  That  every  Lord,  spiritual  or 
temporal,  summoned  to  Parliament,  and  passing  through  the  King's 
forests,  may,  both  in  going  and  returning,  kill  one  or  two  of  the 
King's  deer  without  warrant;  in  view  of  tlie  forester,  if  he  be  present, 
or  on  blowing  a  horn,  if  he  be  absent;  that  he  may  not  seem  to  take 
the  King's  venison  by  stealth.  1  Comm.  c.  2. 

In  the  next  i)lacc  they  have  a  right  to  be  attended,  and  constantly 
are,  by  the  Judges  of  the  Courts  of  K.  B.  and  C.  P.  and  such  Barons 
of  the  Exchequer  as  are  of  the  degree  of  the  coif,  or  have  been  made 
Serjeants  at  law;  as  likewise  by  the  King's  learned  Counsel  being 
Serjeants,  and  by  the  Masters  of  the  Court  of  Chancery;  for  their  ad- 
vice in  point  of  law,  and  for  the  greater  dignity  of  their  proceedings. 
[The  Lord  Chancellor  is  usually  the  Speaker  of  the  House.]  Th« 
Secretaries  of  State,  with  the  Attorney  and  Solicitor  General,  were 
also  used  to  attend  the  House  of  Peers,  and  have  to  this  day  (together 
with  the  judges,  £ic.)  their  regular  writs  of  summons,  issued  out  at 
the  beginning  of  every  Parliament,  ad  tractati<iuw  U'  cori-tilium  im- 
flendt  itdum.,  though  not  nd  co'iaentietidum;  but  whenever,  of  late  years, 
they  have  been  members  of  ti>e  House  of  Commons,  their  attendance 
here  hath  fallen  into  disuse.  See  siai.  31  //.  8.  r.  10:  Aloor  55  1:  4 
Insi.  4,  48:  Hale  of  Pari.  140.  Oil  account  of  this  attendance  there 
»re  several  resolutions,  before  the  Restoration,  declaring  the  Attor- 
ney General  incapable  of  sitting  among  the  Commons.  See  /lost  VI. 
(B)  2.  Sir  llmyy  J-'inch,  member  for  the  University  of  Oxford,  af- 
terwards Lord  .Vitlingham,  and  Chancellor,  was  the  first  Attorney 
General  who  enjoyed  that  privilege.  Aim.  28. 

Another  privilege  is,  tiiat  every  Peer,  by  licence  obtained  from  the 
King,  may  make  another  Lord  of  Parliament  his  /I'cri/,  to  vote  for 
him  in  his  absence.  Si  Id.  /laroiiagr,  /i.  \.  c.  I.  A  privilege  which  a 
member  of  the  other  House  can  by  no  means  have;  as  he  is  himself 
butji  proxy  for  a  multitude  of  other  people.  4  Insl.  12.  This  licence 
had  long  ceased  in  Ireland,  but  the  proxies  in  tiic  House  of  Lords 
are  still  entered,  in  I..atin,  ex  liceniia  rcgix.  This  created  a  doubt  in 
.\'ov.  1788,  whether  the  proxies  in  that  Parliament  w  ere  legal,  on  ac- 
count of  the  King's  illness.  I  Ld.  Mouyitjn.  342.  But  it  seems  now  to 
be  so  much  a  mere  form,  that  the  licence  may  be  presumed,  tliough 
instances  arc  on  record  where  they  have  been  denied  by  the  King, 
particularly,  -I'n.  6,  2"  t?  39  K.  3.  Proxies  cannot  be  used  in  a  com- 
mittee. 74.  106.  A  pro.ty  cannot  sign  a  protest  in  Jingland;  but  he 
can  in  Ireland.  2  Ld.  Moimim.  191.  The  order  that  no  Lord  should 
have  more  than  two  proxies,  (<'.  <-.  be  a  proxy  for  more  than  two  ab- 
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sent  Lords,)  was  made  anno  2  Car.  I .  because  the  Duke  of  Bucking- 
iam  had  no  less  than  fourti  en.  1  liushio.  269.  Thcie  is  an  instance,  in 
IVight  50,  where  a  proxy  is  called  litera  atiornaim  ad  Farliamentumi 
which  it  is  in  efiect.  The  Peer  who  has  the  proxy  is  always  called, 
in  Latin,  firocurator.  II"  a  Peer,  after  appointing;  a  proxy,  appears  per- 
sonally in  Parliament,  his  proxy  is  revoked  and  annulled.  4  Jiisl.  13. 
By  the  orders  of  the  House  no  proxy  shall  vote  upon  a  question  of 
"  guilty  or  not  guilty:"  and  a  spiritual  Lord  shall  only  be  proxy  for  a 
spiritual  Lord,  and  a  temporal  Lord  for  a  temporal.  'l"\vo  or  more 
Peers  may  be  proxy  for  one  absent  Peer;  but  Cukr  is  of  opinion,  that 
they  cannot  vote,  unless  thev  all  concur.  4  Insi.  12:  I  H'ood.  41. 

Kach  Peer  has  also  a  rij^ht,  by  leave  of  the  House,  when  a  vote 
passes  contrary  to  his  st  iitiments,  to  enter  his  dissent  on  the  Jour- 
nals of  the  House  with  tlic  reasons  for  such  dissent,  w  hich  is  usually 
styled  his  Pro:est.  1  Comm.  c.  2.  Lord  Chrrndon  relates,  that  the 
first  instances  of  protests,  with  reasons,  in  Kngtajid  were  in  1641; 
before  which  time  they  usually  only  set  down  their  names  as  dissen- 
tient to  the  vote.  The  fim  regular  protest  in  Ireland  was  in  1662. 
1  l.d.  Mounlm.  402. 

All  bills  likewise  that  may,  in  their  consequences,  any  way  aiTcct 
the  right  of  the  peerage,  are  by  the  custom  ol  Parliament  to  have 
their  first  rise  and  btgiiniing  in  the  House  of  Peers;  and  to  suiferno 
changes  or  amendments  in  the  House  of  Commons. 

There  is  also  one  st.jtuic  peculiarly  illative  to  the  House  of  Lords, 
which  regulates  the  election  of  the  sixteen  representative  Peers  of 
Jv'orth  Brirainy  in  consequence  of  the  twenty -second  and  twenty-thiiid 
articles  of  the  Union;  and  for  that  purpose  prescribes  the  oaths.  Sec. 
to  be  taken  by  the  electors;  directs  the  mode  of  balloting;  prohibits 
the  Peers  electing  from  being  attended  in  an  unusual  manner;  and 
expressly  provides,  that  no  other  matter  shall  be  treated  of  in  that  as- 
setnbly,  save  only  the  election,  on  pain  of  incurring  a  j\rxmunire.  Siai. 
6  jimt.  c.  32. 

2.  Considered  in  its  judicial  capacity,  the  House  of  Peers  is  the 
supreme  Court  of  judicature  in  the  kingdom;  having  at  present  no 
original  jurisdiction  over  causes,  but  only  upon  appeals  and  writs  of 
errors;  to  rectify  any  injustice  or  mistake  of  the  law  committed  by 
the  Courts  below.  But  this  House  has  origirial  rrimhial  jurisdiction  in 
the  cases  of  inilnac/imcnt  by  the  Commons,  and  of  the  trial  of  Peers. 
See  this  Dictionary  under  those  titles:  and  see  ante  IV.  1. 

To  this  authority,  this  august  tribunal  succeeded  of  course  upon 
the  dissolution  of  the  jiulia  Rrgia;  for  as  the  Barons  of  Parliament 
were  constituent  members  of  that  Court,  and  the  rest  of  its  jurisdic- 
tion was  dealt  ought  to  other  tribunals,  over  which  the  great  officers 
who  accompanied  those  barons  were  respcciively  delegated  to  pre- 
side; it  followed,  that  the  right  of  receiving  appeals,  and  superintend- 
ing all  other  jurisdictions,  still  remained  in  the  residue  of  that  noble 
assembly,  from  which  every  other  great  Court  was  derived.  They 
are,  therefore,  in  all  causes  the  last  resort,  from  whose  judgment  no 
further  appeal  is  permitted;  but  every  subordinate  tribtinal  must  con- 
form to  their  determinations;  the  law  reposing  an  entire  confidence 
in  the  honour  and  conscience  of  the  noble  persons  who  compose  this 
important  assembly,  that  (if  possible)  they  will  make  themselves 
masters  of  those  questions,  upon  which  they  undertake  w  deride; 
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and  in  all  clul)ioiis  cases  refer  themselves  to  the  opinions  ol  lU'-. 
Judges,  who  u  t  summoned  by  wri'  to  advise  ihcm;  since  uixjn  their 
decision  all  property  must  finally  tiepend.  >  Comm.  c.  i./>.  57.  Sec 
also  sials.  27  /Hi-,  c.  8:  Si.  31  J:ii-.  c.  1. 

To  this  judicial  capacity  Hlacksior.e  refers  the  tribunal  established 
by  siai.  \  \  E.  3.  c.  5.  consislin!;  (  though  now  out  of  use)  of  one  pre- 
late, two  earls,  and  two  barons,  who  are  to  be  chosen  at  every  new 
Parliaiv.cnl,  to  hear  complaints  of  sjricvances  anil  delays  of  justice  in 
the  King's  Courts;  and  (with  the  advice  of  the  Chancellor,  Treasu- 
rer and  justices  of  both  benches)  to  j;ive  directions  for  remedying 
those  inconveniences  in  the  Courts  below,  bee  also  niais.  27  Eli:,  c. 
8;  ^  31  E/iz.  c.  I.  This  Committee  seems  to  have  been  established, 
lest  there  should  be  a  defect  of  justice,  for  want  of  a  supreme  Court 
of  ap|)eal,  during  any  long  intermission  or  recess  of  Parliament;  for 
the  si..tute  further  directs,  "  that  if  the  difficulty  be  so  great  that  it 
may  not  w  ell  be  determined,  without  asseni  of  Parliament,  it  shall  be 
brought  by  the  said  prelate,  earls,  and  barons  unto  the  iirxt  Parlia- 
ment, wlio  shall  finally  determine  the  same."  3  Comm.  38. 

It  has  been  well  hinted,  to  all  the  members  of  this  stipereminent  ju- 
dicature, that  when  tlicy  arc  declaring  what  is  the  law  of  Parliament, 
their  character  is  totally  different  from  that  w  ith  which, as  Legislators, 
they  are  invested,  when  they  arc  framing  new  laws;  and  that  they 
otighl  never  to  forget  the  admonition  of  that  great  and  patriotic  chief 
justice  Lord  Holl,  viz.  "  That  the  authority  of  Parliament  is  from  the 
law,  and  as  it  is  circumscribed  by  law,  so  it  may  be  exceeded;  and 
if  they  do  exceed  those  legal  bounds  and  authority,  their  acts  are 
wrongful,  and  cannot  be  justified  any  more  than  the  acts  of  private 
men."  1  Salk.sOs.  And  for  the  position,  that  Parliament  in  their  judi- 
cial capacity,  are  governed  by  the  common  and  statute  laws,  as  well 
as  the  Courts  in  lt'tsfttiiti.srtr-f/aii;  see  4  In.it.  14,  15:  2  AV.  'J'r.  735. 

In  the  case  of  the  Bishop  of  London  v.  E'fyiche  il  was  determined, 
that  a  general  Bond  of  resignation  (given  by  the  Clergyman  to  the  Pa- 
tron on  his  being  presented  to  a  living)  is  simoniacal  and  illegal:  and 
the  House  of  Lords  reversed  the  judgments  of  the  Courts  of  C.  P.  and 
K.  B.  to  the  contrary,  though  founded  on  a  series  of  judicial  decisions, 
by  which  these  courts  held  themselves  bound  to  decide  that  such  Bond 
was  not  illegal.  The  question  arose  on  the  words  of  the  aiat.  31  PlUz-. 
c.  6.  Some  dissatisfaction  has  been  expressed  at  this  delcniiination  of 
the  Lords:  and  it  has  been  supposed,  that  a  different  judgment  might 
be  given  on  a  futm-c  occasion.  See  Caxrit  in  j^artiament.^  ^vo.  title 
Clerffij,  Cu.  3.  But  it  is  generally  understood  that  the  Lords,  to  pre- 
vent inconsistencies  in  their  judgments,  w  ill  never  permit  a  question 
of  law,  once  decided  in  that  house,  to  be  debated  again.  With  respect 
to  the  influence  which  the  judgments  of  the  inferior  Courts  ought  to 
have  upon  the  House  of  I^ords,  it  has  been  suggested  that  a  distinc- 
tion may  be  made  between  cases  arising  merely  on  the  Common 
Law,  and  cases  w  hich  depend  on  the  construction  of  a  statute.  A 
series  of  decisions  in  the  Courts  are  the  best  evidence  of  the  Com- 
mon Law:  and  the  Lords  cannot  fnid  any  adequate  authority  to 
oppose  to  these  decisions  in  justification  of  their  reversal:  but  >ipon 
the  construction  of  a  statute  where  there  is  no  reason  to  suspect  any 
variation  from  the  original,  they  seem  as  fully  competent  to  deter- 
mine a  question,  after  any  number  of  decisions  in  the  Courts  below, 
as  after  the  first;  and  ihc  length  of  the  series  can  operate  no  farthci 
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ihan  as  an  object  of  general  convenience.  See  2  Comm.  c.  18.  and  the 
note  there. 

On  the  general  question  of  ihe  Jurisdiction  of  the  Lords'  House  of 
Parliament;  sec  Lord  Haters  Treatise  on  that  subject,  and  Mr.  Har- 
grove's learned  Preface  prefixed.  Mr.  Hargrave^  after  recounting 
the  various  contests  between  the  two  Houses  of  Parliament  on  this 
subject,  states  the  result  in  the  following  terms. 

From  the  year  1717  there  has  been  an  absolute  cessation  of  hosti- 
lity between  the  Lords  and  Commons  on  the  right  of  Judicature  in 
Parliament.  The  Lords  have  ceased  to  encourage  interference  with 
the  judicature  of  the  Commons  over  the  rights  of  election — ceased 
to  meddle  with  original  jurisdiction — ceased  to  countenance  at- 
tempts to  introduce  original  causes  under  the  disguise  of  being- 
Appellants — ceased  to  extend  their  exercise  of  appellant  juris- 
diction beyond  examining  judgments  at  law  under  writs  of  error; 
and  decrees  of  Courts  of  Equity  upon  petition  of  appeal — ceased  to 
meddle  with  appeals  from  sentences  of  Ecclesiastical  Courts,  and 
other  courts  of  special  jurisdiction — ceased  to  advance  claims  of 
universal  jurisdiction,  both  original  and  appellant — ceased  to  state 
themselves  as  being  the  virtual,  absorbing,  and  inherent  representa- 
tives of  the  King  and  Commons  in  matter  of  judicature,  and  in  effect 
for  that  purpose  the  full  and  whole  Parliament;  and  as  such  the  su- 
preme and  last  resort.  On  the  other  hand,  the  Commons  have  ceas- 
ed to  interrupt  the  exercise  of  appellant  jurisdiction  by  the  Lords 
over  the  decrees  of  Courts  ol  Equity — nay,  they  h.ive  even  forborne 
to  revive  considering  the  right  of  the  Lords  io\^nr  the  Commons  of 
England  for  breach  of  privilege,  and  to  imprison  them  on  that 
account  beyond  the  sitting  of  Parliament:  notwithstanding  the  objec- 
tions heretofore  so  strongly  urged  against  both  of  these  practices;  and 
notwithstanding  the  laudable  abstinence  of  ilic  Commons  themselves 
from  attempting  to  vindicate  the  breach  of  thcii'  own  privileges, 
otherwise  than  by  an  imprisonment,  which,  if  not  sooner  dctemiined 
by  their  o\ni  act,  of  course  ceases  when  Parliuineni  is  either  dissolv- 
ed or  prorogued.  Thus  ai  length  the  Lords  huve  so  long  *icquiesced 
in  the  condemnation  of  their  exercise  of  'original  jurisdiction,  thut  it 
seems  as  if  they  had  never  cLimed  it:  and  the  Commons  have  so 
long  acquiesced  in  the  exercise  oiafupellani  jurisdiction  by  the  Lords, 
that  it  now  seems  as  if  it  had  never  been  disputed;  ami  however  ir- 
regular that  appellant  judicature  might  be  in  its  origin,  it  has  obtained 
sanction  fram  long  practice. 

By  the  Writ  of  Error  as  now  in  use,  and  which  appears  to  have 
continued,  in  the  same  form,  from  at  least  the  year  162+,  after  n^en- 
tioning  the  King's  being  informed  of  error,  the  King  commands  the 
record  and  process  to  be  sent  into  Parliament,  "  that  inspecting:  the 
record  and  process  aforesaid  we  may  cause  further  to  be  done  tliere- 
upon  by  the  assent  of  the  Lords  Spiritual  and  Tempoinil,  in  the  same 
Parliament  assembled,  for  amending  the  said  en  or,  as  of  right,  and 
according  to  the  law  and  custom  of  Kngland  shall  be  meet  to  be 
done." 

VI.  (A)  As  the  House  of  Lords  seems  to  be  politically  constitut- 
ed, for  the  support  of  the  rights  of  the  Ciown;  so  the  province  of  the 
House  of  Commons  is  to  stand  for  the  preservation  of  the  i  eopie's 
liberties.  The  Commons,  in  making  and  repealing  laws,  have  equal 
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power  with  the  Lords;  and  for  laying  taxes  on  the  Subject,  the  bill  is 
to  begin  in  the  House  of  Commons.  And  as  formerly  the  laying  and 
levying  of  new  taxes  have  caused  rebellions  and  commotions,  this  has 
occasioned,  (particularly  anno  9  E.  3.)  when  a  motion  has  been  made 
for  a  subsidy  of  a  new  kind,  that  the  Commons  have  desired  a  confe- 
rence with  those  of  their  several  counties  and  places,  whom  they 
have  represented,  before  they  have  treated  of  any  such  matters.  4 
Iiist.  34. 

It  is  the  anlient  indisputable  privilege  and  right  of  the  House 
of  Conmions,  that  all  grants  of  subsidies  or  parlianieniary  aids, 
do  begin  in  their  House,  and  arc  first  bestowed  by  them;  although 
their  grants  are  not  effectual,  to  all  intents  and  purposes,  until  they 
have  the  assent  of  the  other  two  branches  of  the  Legislature.  4  Inst. 
29.  The  general  reason  given,  loi-  this  exclusive  privilege  of  the 
House  of  Commons,  is,  that  the  supplies  arc  raised  upon  the  body 
of  the  people,  and  therefore  it  is  proper  that  they  alone  should  have 
the  right  of  taxing  themselves.  This  reason  would  be  unanswerable 
if  the  Commons  taxed  none  but  themselves;  but  it  is  notorious,  that 
a  very  large  share  of  property  is  in  the  possession  of  the  House  of 
Lords;  that  this  property  is  equally  taxable,  and  taxed,  as  that  of  the 
Commons;  and  therefore  the  Commons  not  being  the  aolc  persons 
taxed,  this  cannot  be  the  reason  of  their  having  the  salt  right  of  rais- 
ing and  modelling  the  supply.  The  true  reason,  arising  from  the 
spirit  of  our  constitution,  seems  to  be  this;  the  ix>rds  being  a 
permanent  hereditary  body,  created  at  pleasure  by  the  Kijig,  are 
supposed  more  liable  to  be  influenced  by  the  Crown,  and  when  once 
influenced,  to  continue  so,  than  the  Commons,  who  are  a  temporary 
elective  body,  freely  chosen  by  the  people;  it  would  therefore  be  ex- 
tremely dangerous  to  give  the  Lords  any  power  of  fi*aming  new  taxes 
for  the  subject;  it  is  suflicient  that  they  have  a  power  of  rejecting,  if 
they  think  the  Commons  too  lavish  or  improvident  in  their  grants. 
But,  so  reasonably  jealous  arc  the  Commons  of  this  valuable  pri- 
vilege, that  herein  they  will  not  sufler  the  other  House  to  exert  any 
power,  except  that  of  rejecting.  They  will  not  permit  the  least 
alteration  or  amendment  to  be  made  by  the  Lords  to  the  mode 
of  taxing  the  people  by  a  money  bill;  under  which  appellation 
are  included  all  bills  by  which  money  is  directed  to  be  raised  upon 
the  Subject,  for  any  purjKise,  oi-  in  any  shape  whatsoever;  either  for 
the  exigencies  of  Government,  and  collected  from  the  kingdom  in 
general,  as  the  land-tax;  or  for  private  benefit,  and  collected  in  any 
particular  district,  as  by  turnpikes,  parish  rates,  and  the  like.  This 
rule  is  even  extended  to  all  bills  for  canals,  paving,  provision  for  the 
poor,  and  to  every  bill  in  which  lolls,  rates,  or  duties  are  ordered  to 
be  collected;  and  also  to  all  bills  in  which  pccuniaiy  penalties  and 
fines  arc  imposed  for  offences.  3  Hats.  1 10.  But  perhaps  it  is  carried 
beyond  its  original  spirit  and  intent,  when  tlic  money  raised  is 
not  granted  to  the  Crown.  Yet  Sir  AJattht  to  Hate  mentions  one 
case,  founded  on  the  practice  of  Parliament  in  the  reign  of  Henry 
VI.  v^herein  he  thinks  the  Lords  may  alter  a  money  bill;  and  that  is, 
if  the  Commons  grant  a  tax,  as  that  of  tonnage  and  povmdagc,  for four 
tjears;  and  the  Lords  alter  it  to  a  less  time,  as  for  twrj  years;  here,  he 
says,  the  bill  need  not  be  sent  back  to  the  Commons  for  their  con- 
currence, but  may  receive  the  royal  assent  without  farther  ceremony; 
for  the  alteration  of  the  Lords  is  consistent  wi'h  the  grant  of  the 
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Commons.  See  Hale  on  Parliaments,  65,  6:  Yrar-Bouk,  33  Hen.  6,  17. 
But  such  an  experiment  will  hardly  be  repeated  hy  the  Lords,  under 
the  pi  csent  improved  idea  of  the  privilege  of  the  House  of  Commons; 
and,  in  any  case  where  a  money  bill  is  remanded  to  the  Commons, 
all  amendments  in  the  mode  of  taxation  are  sure  to  be  rejected.  And, 
even  if  the  Commons  desire  to  agree  with  the  amendment,  the  form 
is  to  reject  the  bill  so  amended  by  the  Lords,  and  to  bring  in  a  iii-w 
bill  containing  those  amendments,  solely  for  the  purpose  of  preserv- 
ing the  privileges  of  the  Commons.  See  /wst  VII.  Upon  the  appli- 
cation of  this  rule,  there  have  been  many  warm  contests  between 
the  Lords  and  Commons,  in  w  hich  the  latter  seem  always  to  have 
prevailed.  See  many  conferences  collected  by  Mr.  Halael,  in  his 
Appendix  to  the  third  volume,  and  particularly  in  Appendix  D;  the 
conference  of  20  and  22  J/iril  1671;  the  general  question  is  debated 
■with  infinite  ability  on  both  sides,  but  pariicularly  on  the  part  of  the 
Commons,  in  an  argument,  drawn  up  by  Sir  Hencage  finch,  then 
Attorney  Cleneral;  and  who  there  answers  the  case  alluded  to  by 
Hate  from  the  Year-Book. 

VI.  (B)  I.  In  the  election  of  knights,  citizens,  and  burgesses,  to 
represent  the  counties,  cities,  an<l  boroughs  of  the  kingdom,  consists 
the  exercise  of  the  democratical  part  of  the  BritinJi  Constitution:  the 
only  true  Sovereignty  of  the  Peoptr  being  shewn  in  their  choice  of 
their  representatives.  This  choice  is,  tliercfore,  a  matter  of  such 
high  importance,  to  the  preservation  of  rational  freedom,  that  the 
laws  have  very  strictly  guarded  against  any  usurpation  or  abuse  of 
this  power  by  many  salutary  provisions;  which  shall  be  here  consi- 
dered according  to  the  division  of  the  subject  made  at  the  beginning 
of  this  article. 

The  true  reason  of  requirin!^  any  qualification,  with  regard  to 
property  in  voters  is,  to  exclude  such  persons  as  are  in  so  mean  a 
situation,  that  they  are  esteemed  to  have  no  will  of  their  own.  If 
these  persons  had  votes,  they  would  be  tempted  to  dispose  of  them 
under  some  undue  influence  or  other.  This  would  give  a  great,  an 
artful,  or  wealthy  man  a  larger  share  in  elections  than  is  consistent 
with  general  liberty.  If  it  were  probable  that  every  man  would  give 
his  vole  freely,  and  without  influence  of  any  kind,  then,  upon  the  true 
theory  and  i^nuine  principles  of  liberty,  every  member  of  tlie  com- 
munity, however  pool-,  should  h;Lve  a  vote;  in  electing  those  de- 
legates, to  whose  charge  is  committed  llit  disposal  of  his  property, 
his  liberty,  his  life.  But  since  that  can  hardiy  be  expected  in  persons 
of  indigent  fortunes,  or  such  as  are  under  the  immediate  dominion 
of  others,  all  popular  States  have  lieen  obliged  to  establish  certain 
qualifications,  whereby  some  who  ai-e  suspected  to  have  no  will  of 
their  own,  arc  excluded  from  voting;  in  order  to  set  other  indi- 
viduals, whose  wills  may  be  supposed  independent,  more  thoroughly 
upon  a  level  with  each  other.  1  Comm.  c.  2.  fi.  171. 

This  constitution  of  sufi'rages  is  framed  upon  the  wisest  principle; 
steering  between  the  two  extremes  of  too  much  regard  to  projjerty 
on  the  one  hand,  or  to  mere  numbers  on  the  other.  Only  such  per- 
sons are  entirely  excluded  from  being  electors  as  can  have  no  will 
of  their  own;  there  is  hardly  a  free  agent  to  be  found  who  is  not,  (]oi* 
may  not  if  he  pleas es,J  be  entitled  to  a  vote  in  some  place  or  other 
»f  the  kingdom.  Nor  is  comparative  wealth  or  property  entirely  dis- 
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regarded  in  elections;  for  though  the  richest  man  has  only  one  \ole 
at  one  place,  yet  if  his  property  be  at  all  difiused,  he  has  probably  a 
right  to  vote  at  more  places  than  one,  and  therefore  has  many  repre- 
sentatives. This,  says  /i/acksiom;  is  the  spirit  of  our  Constitution; 
not  that  it  is,  in  fact,  quite  so  perfect  as  described;  lor,  he  candidly 
adds,  if  any  alteration  might  be  wished  or  suggested  in  the  present 
frame  of  Puriianicnts,  it  should  be  in  favour  ol  a  more  complete  re- 
presentation of  the  people.  1  Comm.  C.2./I.  1 7  i .  Perhaps  this  has  been 
already,  in  some  degree,  accomplished;  and  as  one  step  towards  it, 
and  more  particularly  in  order  to  preserve  the  right  of  election  as 
much  as  possible  from  being  made  ihc  instrument  of  undue  influence, 
it  is  enacted  by  ulai.  22  Geo.  3.  r.  41.  that  no  person  employed  in 
managing  or  coilecting  the  duty  of  excise,  customs,  stamps,  salt,  »  in- 
dow  s,  or  houses,  or  the  revenue  of  the  post-office,  in  Grral  Britain, 
shall  vote  at  any  eleclioi;;  and  if  such  person  presumes  to  vote,  he 
shall  forfeit  100/.  By  M.  43  G.  3.  c.  25.  a  like  incapacity  with  like 
penalty  is  enacted  as  to  officers  employed  in  any  department  of  the 
revenue  in  Ireland.  These  acts  do  not  extend  to  freehold  offices 
granteii  by  letters  |>atent. 

(u).  To  consider,  therefore,  first,  the  qualifications  of  Electors  of 
Knights  of  the  Sliirc;  or  as  they  are  more  commonly  termed,  Mem- 
bers for  the  Counties:  in  Great  Britain. 

By  stats.  8  H.  6.  c.  7:  10  H.  6.  c.  2;  (amended  by  slot.  14  Geo.  3.  c. 
58.  which  made  the  residence  of  the  electors  and  the  elected  in  their 
respective  counties,  cities,  and  boroughs  no  longer  necessary;)  ihc 
knights  of  the  shire  shall  be  chosen  by  people,  w  hereof  every  man 
shall  have  freehold,  to  the  value  of  Ms.  by  the  year  within  the  county; 
which,  by  subsequent  statutes,  is  to  be  clear  of  all  charges  and  deduc- 
tions, except  parliamentary  and  parochial  taxes. 

The  7  8  H'.  3.  c.  25.  requires,  that  evei7  freeholder  shall 
late  an  oath  that  he  is  a  freeholder  of  the  county,  and  has  freehold 
lands  or  hereditaments  of  the  yearly  value  of  40«.  lying  at  such  a 
place,  within  the  said  county,  and  that  he  hath  not  before  polled  at  the 
election. 

The  voter's  evidence  of  the  value  must,  therefore,  be  received  at 
the  poll;  but  it  is  not  conclusive,  and  may  be  contradicted  by  other 
evidence,  upon  a  scrutiny  or  before  a  committee.  The  stat.  1 8  G.  2.  c. 
18.  §  6.  expressly  declares,  that  public  taxes  are  not  to  be  deemed 
charges  payable  out  of  the  estate;  and  therefore  it  might  be  thought 
to  be  the  plain  and  obvious  construction  of  the  act,  that  wherever  a 
freeholder  has  an  estate  which  would  yield  him  40.y.  before  these 
taxes  are  paid,  or  for  which  he  would  receive  a  rent  of  40.v.  if  he  paid 
the  taxes  himself,  he  would  have  a  right  to  vole:  yet  an  election- 
committee  of  the  House  of  Commons  [  see//o.s/.  VI.  (B)  3]  has  de- 
cided, that  where  a  tenant  paid  a  rent,  less  than  40.«.  but  paid  paro- 
chial taxes,  which,  added  to  the  rent,  amounted  to  more  than  40.*.  the 
landlord  had  no  right  to  vote.  2  Lad.  475.  Tw  o  committees  have  held 
that  the  interest  of  a  mortgage  is  a  charge,  which,  if  it  reduces  the 
value  under  40«.  takes  away  the  vole;  though  tlierc  is  an  intermedi- 
ate decision  of  a  committee  in  which  the  contrary  was  held. 

The  Knights  of  Shires  are  the  representatives  of  the  landholders  or 
landed  interest  of  the  kingdom;  their  electors  must  therefore  have 
estates  in  lands  or  tenements  within  the  county  represented;  these: 
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estates  must  be  freehold,  that  is,  for  tcmi  of  life  at  least;  becatise  ben- 
eficial leases  for  loni^  terms  of  years  were  not  in  use  ul  the  makintj  of 
these  statutes;  and  copyholders  were  ihen  little  better  than  viileins, 
absolutiiiy  depeiuleni  on  tlieir  lords.  This  freehold  must  be  of  40s.  an- 
nual value;  because  ih.u  sum  would,  at  the  time  of  passing  the  sta- 
tutes, with  proper  industry,  furnish  all  the  necessaries  of  life,  and 
render  the  frceiioicler,  if  he  pleased,  an  independent  man.  1  Comm. 
172.  So  that  it  should  seem  the  first  step  towards  a  parliamentary  re- 
form, would  be  rather  to  restrain,  than  enlarge,  the  qualifitations  of 
electors;  40*.  /icr  amt.  in  the  time  of  Hen.  6.  being  equal  to  20/.  or 
more  of  the  present  day.  A  consideration  not  much  adverted  to,  at 
least  not  brought  forward,  by  those  who  seem  very  anxious  to  new- 
model  Parliament  according  to  its  antient  constitution. 

The  other  less  important  qualifications  of  the  electors  for  counties 
in  Jingtund  and  J/c/f*  maybe  collected  from  the  following  statutes, 
viz.  stats.  7  is"  8  IV.  o.  c.  25:  10  jinn.  c.  25:  2  Geo.  2.  c.  24:  18  Geo.  2. 
c.  18:  19  Geo.  2.  c.  28:  31  Geo.  2,  c.  U:  3  Geo.  3.  c.  24:  20  Geo.  3.  c. 
IT:  and  30  Geo.  3.  c.  35.  These  statutes  direct; 

That  no  person  under  twenty-one  years  of  age  shall  be  capable  of 
voting  for  any  n^ember.  This  extends  to  all  sorts  of  members,  as  well 
for  boroughs  as  counties,  as  does  also  the  next,  I'iz. 

Tiiat  no  person  convicted  of  perjury,  or  subornation  of  perjury, 
or  of  having  asked  or  received  any  bribe,  shall  be  capable  of  voting  in 
any  election.  Sla(.  2  Geo.  2.  c.       §  6,  7. 

That  no  person  shall  vote  in  right  of  any  freehold,  granted  to  him 
fraudulmlluy  to  q\ialify  him  to  vote,  fraudulent  grants  are  such  as 
contain  an  agreement  to  re-convey,  or  to  defeat  the  estate  granted; 
wliich  agreements  arc  made  void,  iuidlhe  estate  is  absolutely  vested 
in  the  person  to  \\  horn  it  is  so  granted.  And  ever)'  person  who  shall 
prepare  or  execute  such  conveyance,  or  w  ho  shaJl  give  his  vote  un- 
der it,  shall  forfeit  40/.  Siat.  10  c.  23.  §  i. 

To  guard  the  better  against  such  frauds,  it  is  further  provided,  that 
every  voter  shall  have  been  in  the  actual  possession  or  receipt  of  the 
profits  of  his  freehold,  to  his  own  uscr  for  twelve  calendar  months  be- 
fore; except  it  came  to  him  by  descent,  marriage,  marriage-settle' 
ment,  will,  or  promotion  to  a  benefice  or  office. 

That  no  person  shall  vote,  in  respect  of  an  annuity  or  rent-chargCj 
unless  registered  with  the  clerk  of  the  peace  twelve  calendar  months 
before.  Such  annuity  or  rent-charge  to  be  issuing  out  of  a  freehold 
estate;  and  if  it  accrues  or  devolves,  by  operation  of  law,  within  a  year 
before  the  election,  a  certificate  of  it  to  be  entered  with  the  clerk  of 
the  peace,  before  the  first  day  of  the  election.  Stat.  2  Geo.  3.  c.  24: 
Hcytv.  145. 

That  in  mortgaged  or  trust  estates,  the  pei-son  in  possession,  under 
the  above-mentioned  restrictions,  shall  have  the  vote. 

That  only  ore  person  shall  be  admitted  to  vote  for  any  one  house 
or  tenement;  to  prevent  the  splitting  of  freeholds,  and  multiplying 
votes  for  election  purposes.  But  this  does  not  extend  to  cases  which 
arise  from  operation  of  law,  as  devises,  descents,  &c.  As  if  an  estate 
should  descend  to  any  number  of  females,  the  husband  of  each  would 
have  a  right  to  vole,  if  his  interest  amounted  to  40*.  a-year.  And  by 
Stat.  20  Geo.  3.  c.  17.  §  12.  a  husband  may  vote  for  his  wife's  right  of 
dower,  without  an  actual  assignment  of  it  by  metes  aiid  bounds.  It 
may  happen  that  two  or  more  votes  may  be  given,  succcssiveiv.  for 
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tlic  same  e^laic  or  interest,  at  the  same  election;  as  where  a  free- 
lioldcr  votes  and  dies,  his  heir  or  devisee  may  afterwards  vote  at  the 
same  election.  And  it  seems  to  be  generally  true,  that  where  no 
length  of  possession  is  required,  by  any  act  of  Parliament,  the  elector 
inuy  be  admitted  to  vote,  though  his  right  accrtied  since  the  com- 
mencement of  the  election.  I  Duugl.  272:  2  I.ud.  427. 

Tliai  no  estate  sliall  <|ualify  a  voter,  unless  the  lalaie  has  been,  at 
.ill  events,  assessetl  to  some  land-tax  aid  lor  at  least  twelve  months 
next  before  the  election;  and,  for  six  months  before  the  election, 
either  in  the  name  of  the  voter,  or  his  tenant,  or  of  the  tenant  actu- 
ally occupying  the  same;  but  if  he  has  acquired  it  by  marriage,  de- 
scent, or  other  operation  of  law,  in  that  case  it  must  have  been  as- 
sessed to  the  land-tax,  within  two  years  before  the  election,  either  in 
the  name  of  the  predecessor,  or  person  through  whom  the  voter  de- 
rives his  title,  or  in  the  name  of  the  tenants  of  such  person,  or  in  the 
name  of  the  tenant  actually  occupying  the  same.  And  sec  mat.  30  Geo. 
;i.  c.  3i;  by  which  it  is  provided,  that  a  person  may  vote  for  lands,  &c. 
assessed  for  six  months  in  his  own  {i.  t.  the  voter's)  name,  or  for 
lands  coming  by  descent,  itc.  assessed  within  two  years  in  the  name 
of  his  predecessor,  fccc.  ih'jui(/t  the  name  of  the  tenant  in  not  vienlioned. 
And  a  jierson  may  vote  for  lands,  assessed  for  six  months  in  the  name 
of  the  actual  tenant,  tltout;h  the  name  of  the  voter.,  or  his  /trcdtcefi&or, 
<^c.  in  not  mentioned.  The  statutes  do  not  extend  to  fee-farm  rents, 
(duly  registered  and  issuing  out  of  assessed  lands.)  chambers  in  Inns 
of  Courts,  or  scats  belonging  to  public  offices,  which  arc  not  usu:dly 
assessed  to  the  land-tax. — See  also  42  Geo.  3.  c.  1 16.  §  200.  that  per- 
sons claiming  to  vote  for  lands,  &c.  where  the  land-tax  has  been  re- 
deemed (see  title  Land-lax,)  shall  be  entitled  to  vote  upon  proving 
such  redemption. 

In  Ireland,  the  electors  of  the  Knights  of  the  Shire  must  have  40*. 
u-year  freehold  in  the  county:  and  such  freehold  must  be  duly  regis- 
tered. See  the  Irish  acts,  33  H.  8.  at.  2.  c.  1.  §  2:  35  Geo.  3.  c.  29:  37 
G>o.  3.  c,  47:  and  the  act  45  Geo.  3.  c.  59. 

That  no  tenant  by  copy  of  Court-roll  shall  be  permitted  to  vote  as  a 
freeholder.  See  title  C'o/tyhold.^ 

{/>).  The  Electors  of  Citizens  and  Burgesses  are  supposed  to  be  the 
mercantile  part,  or  trading  interest  of  the  kingdom.  Uut  as  trade  is  of 
u  fluctuating  nature,  and  seldom  long  fixed  in  a  place,  it  was  foi-nicrly 
left  to  the  Crown  to  summon,  Jtro  re  nata,  the  most  flourishing  towns 
to  send  representatives  to  I'ailiament.  So  that  as  towns  increased  in 
trade,  and  grew  populous,  they  were  admitted  to  a  share  in  the  Le- 
gislature. iJut  the  dcsei  ted  boroughs  continued  to  be  summoned  as 
well  as  those  to  whom  their  trade  and  inhabitants  were  transferred; 
except  a  few,  which  petitioned  to  be  eased  of  the  expense,  then  usual, 
of  maintaining  their  members;  4*.  a  day  being  allowed  for  a  knighl 
of  the  shire,  and  2.y.  for  a  citizen  or  burgess;  which  was  the  rate  of 
wages  established  in  the  reign  o[ Iid-.eard  III:  4  In-yt.  16.  Hence  the 
members  for  borotighs  now  bear  above  a  quadruple  propoition  to 
those  for  counties;  and  the  number  of  Parliameni-nien  is  increased 
since  I'orte.ieue'a  time,  in  the  reign  of  Hennj  VI.  froin  300  to  upwards 
of  500,  exclusive  of  those  for  Scotland  and  Ireland.  Tiie  Universities 
were  in  general  not  empowered  to  send  burgesses  to  Parliament; 
though  once  in  28  E.  I.  when  a  Parliament  was  summoned  to  consi- 
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licr  the  King's  right  to  ■'icol/and,  there  were  issued  writs  which  re- 
quired the  University  of  Ox/ord  to  send  up  four  or  five,  and  that  of 
Ca7nAr?c/^r  two  or  three,  of  their  most  discreet  and  learned  lawyers 
for  that  purpose.  Pr-jnnr  Pari,  ll'rifs,  i.  3^5.  But  it  was  King  Jamet 
I,  who  indulged  thein  with  the  permanent  pri\  ilcgc,  to  send  constantly 
two  of  their  own  hody,  to  serve  for  those  students,  who,  though  use- 
ful members  of  the  community,  were  neither  concerned  in  the  landed 
nor  the  trading  interest;  and  to  protect,  in  the  Legislature,  the  rights 
of  the  Republic  of  Letters.  I  Comm.  c.  2.  p.  174. 

Mr.  C/iriiiian,  in  his  note  on  the  above  passage,  fiuotes  Prynne,  to 
shew  that  the  wages  formerly  given  to  mcmbci-s  of  Parliament  had 
no  other  origin  than  that  principle  of  natural  equity  and  justice,  t/ui 
^erttit  commodum  aetitire  dtbet  el  onus.  Mr.  Cltrntian  suggests,  that 
representation,  at  the  first,  was  nothing  more  than  the  attendance  of 
part  of  a  number  who  were  all  individually  bound  to  attend,  and  where 
the  attendance  of  the  rest  was  disi)ensed  with;  and  as  all  were  under 
the  same  obligation  to  render  this  service,  and  it  was  left  to  them- 
selves to  determine  w  hich  of  them  should  undertake  it,  it  became 
ccjuitahle,  that  all  should  contribute  to  the  expense  and  inconvenience 
incurred.  Prynne  says,  the  first  writs  de  exfn  nas  milirvm,  t^c.  are 
coeval  with  our  Kings*  first  writs  of  summons  to  elect  and  send 
knights,  citizens,  and  burgesses  to  Parliament,  viz.  anno  49  /fen.  3; 
before  which  there  arc  no  memorials  of  either  of  those  writs.  These 
expenses  were  reduced  to  the  certainty  above-mentioned,  of  2«.  and 
4s.  /ler  day,  in  the  )6tli  of  A'.  II.;  though  there  are  some  instances 
where  a  less  sum  was  allowed;  and  even  one  in  3  IC.  4.  1463,  where 
Sir  JoAn  Utran^e.,  the  member  for  Diiniviclty  agreed  to  take  a  cade 
and  half  a  barrel  of  herrings  as  a  composition  for  his  wages.  G/anv. 
Rc/i.  Pref.  fi.  23. 

Andrevi  Mnr-vell,  member  for  Hull,  in  the  Parliament  after  the 
Restoration,  was,  it  is  said,  the  last  member  v.ho  received  these 
wages;  and  they  were  formerly  of  so  much  consequence,  that  many 
boroughs  petitioned  to  be  excused  from  sending  members  to  Parlia- 
ment, on  account  of  the  expense.  Pryn.  on  4  Inai.  32.  And  from  33 
£.  3.  tiniformly  through  the  five  succeeding  reigns,  the  Sheriff  of 
Lancashire  returned,  that  there  were  no  cities  or  boroughs  in  his 
county  that  ought  or  were  used,  or  could,  on  account  of  their  poverty, 
send  any  citizens  or  burgesses  to  Parliament.  1  Comm.  c.  174,  in  n. 

By  reason  of  these  exemptions,  and  new  creations,  by  royal  charier, 
which  commenced  in  the  reign  of  JCd.  IV,  who,  in  the  17th  year  of 
his  reign,  granted  to  the  borough  of  U'eJiloci:  the  right  of  sending  one 
burgess  to  Parliament,  (.Sim.  97.)  the  number  of  the  members  of  the 
House  of  Commons  perpetually  varied.  Charles  II.  in  the  29th  year 
of  his  reign,  granted,  by  his  charter,  to  jVeieark.,  the  privilege  of 
sending  representatives  to  Parliament;  and  this  was  the  last  time  that 
this  prerogative  of  the  Crown  was  exercised.  1  Dougl.  El.  69.  Since 
the  beginning  of  the  reign  of  Henry  VIII.  the  number  of  the  repre- 
sentatives of  the  Commons  has  been  more  than  dovibled;  for  in  his 
first  Parliament  the  house  consisted  only  of  298  members:  360  have 
since  been  added  by  acts  of  Parliament,  or  by  the  King's  charter, 
cither  creating  new,  or  reviving  old  boroughs.  Under  the  provision 
of  the  acts  27  //.  8.  c.  26.  §  29  b"  34,  35  //."s.  r.  26.  §  27.  there  were 
added  24  for  Wales;  12  precisely  by  the  first  act  for  the  counties,  and 
1 2  under  the  provision  of  the  latter  act  for  the  boroughs.  Two  for  the 
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county,  and  two  for  the  city  of  Chester,  were  added  by  stal.  34,  35 
Hen.  8.  f.  13.  Two  for  tlic  county,  and  two  for  the  city  of  Durham,  by 
slat.  25  Car.  2.  C.  9: — 45  for  Hcoiland,  by  the  acts  of  union  with  that 
Kingdom;  and  100  for  Ireland,  by  the  acts  of  union  with  that  King- 
dom; and  the  remainder  by  charter. 

The  number  of  the  House  of  Commons  may  therefore  be  stated 
thus; 

Members. 

In  the  first  Parliament  of //fn.  VIII. 
Created  since  by  positive  statute,    -      -     .  . 
Created  or  restored  by  charter,  &c.  viz.  by  Hen."] 
VIII.  16:  by  Ed.  VI.  48:  Mary,  21:  Etiz.  60:  ' 
Jac.  I.  27:  Car.  I.  18:  Car.  II.  2.  J 
Of  these,  there  are  elected 

For  England  489"^ 

Ireland  100  ! 

Scotland  45  f®^* 

Wales        .      -      -      .      .  24j 

The  number  of  places,  which  send  members,  and  the  numbers  of 
knights,  citizens,  burgesses,  and  barons,  respectively  sent  by  the  sev- 
eral counties,  cities,  boroughs,  and  places  throughout  the  United 
Kingdom,  will  appear  by  the  following  statement: 

'England  40 ) 
Ireland     32  \ 


117 
Counties.'" 


2  each 


32  Cities.< 


222 
Boroughs' 


Scotland 


IVales 


I  Ti  \  f^-n'Sh's.  (in 
(-27'      1  each       27  (  •S"'/'!"'^  also 


3  alternately  )  „ 
1  each  5 
1  each  12 


missioners)  of 
Shires. 


136 


Toul  117  Counties 


3  Uni- 
versities. 

8  Cinque 
Ports,  &c 


England 

Ireland 
Scotland 

England 

Ireland 

Scotland 

IVales 

5  England 
'  Ireland 


C23    2  each 


{ 


2 
5 
1 

165 
1 
5 
26 


2  each 

1  each 

2  each 


each 
each 
f  Dis- 
14<  tricts 
t  leach 
^ 10  1  each 

2  2  each 


I 

] 


46 

5 
I 

130' 
4 
5 

26 

14 

10 
2 
4 


a 


Citizens  60 


!.Burgesses  396 


f  f  5  Ports')  f  10") 

j  England i  3  Bran-  U  each  j    g  I 


Barons  16 


382  Places     -     -    -    choose     -     -    -    Members  658 

In  England,  London  is  the  city  which  sends  l'i,ur  members;  the 
city  of  Ely  does  not  send  one;  fVeymouih  and  Melcombe- Regis  is  the 
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borough  sending  four  members;  the  five  boroughs  sending  one  mem- 
ber eticb,  are  ^bingdon^  Banbury^  Bediajy  Higlmm-Ferrers^  and  Mon- 
mouth; the  Universities  are  Oxford  and  Cambridge;  the  Cinque  Ports 
are  Hastings^  Dwer,  Sandn'ic/i,  Romuey  and  tlithe;  and  the  three 
braiiclies,  Hyr.,  Winchrhta^  and  Sea^ord.  In  Scottandt  the  six  comities 
sending  aJtcrnatcly  are  Bute  and  Cait/iiifss,  .Wairne  and  Cromartie, 
C/acmanan  and  Rosi,  each  two  sending  one  alternately;  Edinburgh  is 
the  city  sending  one.  In  Ireland,  the  cities  sending  two  arc  Dublin 
and  Cork;  tiiosc  sending  one  are  Kilkenny,  JJmrrick,  Londonderry, 
Ctnhtl  and  IVaterJbrd;  the  university  is  Dublin.  In  Wales,  J^embroke 
is  tlie  borough  sending  two;  Merioneth  does  not  send  one. 

The  right  of  election  in  boroughs  is  various;  depending  entirely 
on  several  charters,  customs,  and  constitutions  of  the  respective 
places,  which  have  occasioned  infinite  disputes.  In  some  measure  to 
prevent  this  eviUthe  sia;.  7  W8  fC.  3.  c.  7.  enacted,  that  the  determi- 
nation of  llic  House  of  Conmions,  (the  old  judicature  in  cases  of 
contested  elections,)  as  to  the  right  of  election,  should  bind  the  re- 
luming officer,  in  taking  the  poll.  That  statute  was  enlarged  by  mat. 
2  Geo.  2.  c.  2.1.  by  the  4th  section  of  which  the  last  determination  of 
the  House  of  Commons  was  declared  to  be  final.  The  statutes  which 
established  the  modern  judicature  of  election-committees,  did  not 
transfer  to  them  the  same  power  of  specially  determining  on  the 
right  of  election;  but  by  stutti.  28  Geo.  3.  c.  52.  §  23 — 30:  34  Geo.  3. 
r.  83.  such  committees  are  invested  with  the  power  of  binding,  by 
their  decision,  the  right  of  election;  and  of  appointing  a  returning  of- 
ficer where  the  right  is  litigated;  subject  to  an  appeal,  by  petition  to 
the  House  within  fourteen  days  after  the  commencement  of  the  next 
sessions,  and  not  otherwise.  Such  petition  to  be  referred  to  another 
committee  of  the  House,  to  be  chosen  accordhig  to  the  regulations  of 
the  said  statutes.  The  determination  of  such  appellate  committee, 
(or  of  the  first  committee,  if  not  appealed  against,)  is  now,  therefore, 
conclusive  in  all  subsetjuent  elections.  .See  /tost  3. 

By  Stat.  3  Geo.  3.  r.  15.  no  freeman  of  the  city  or  borough  (other 
than  stich  as  claim  by  birth,  marriage,  or  servitude,)  shall  be  entitled 
to  vote  therein,  unless  he  hath  been  admitted  to  his  freedom  twelve 
calendar  months  bcibre.  This  is  called  the  Durham  Act,  and  it  was 
occasioned  by  the  Corporation  of  Durham  having,  upon  the  eve  of 
an  election,  in  order  to  serve  one  of  the  candidates,  admitted  2l5 
honorary  freemen.  Some  corporations  have  the  power  of  admitting 
honorary  freemen,  j'/;.  persons  who,  without  any  previous  claim  or 
pretension,  are  admitted  to  all  the  franchises  of  the  corporation.  The 
Durham  Act  is  confined  to  persons  of  that  description  solely.  It  has 
frct|ucntly  been  contended,  that  if  honorary  freemen  are  created  for 
the  occasion,  that  is,  merely  for  an  election  purpose,  it  is  a  fraud  upon 
the  rights  of  election;  and  that,  by  the  Common  Law,  as  in  other 
cases  of  fraud,  the  admission  and  all  the  consequences  would  be  null 
and  void;  that  within  the  year,  by  the  statute,  fraud  was  presumed; 
but  that  after  that  time,  the  statute  left  the  necessity  of  proving  it 
upon  those  who  imputed  it.  But  in  the  Bedford  case,  the  committee 
Avere  clearly  of  opinion,  that  the  oljjection  of  occasionalily  tlid  not  lie 
against  freemen  made  above  a  year  Ijeibre  the  election.  2  Doit.gl.  £1. 
91.  As  to  the  right  of  election  in  the  borough  of  .Vew  ■'Shoreham,%ee 
Stat.  1 1  Geo.  3.  f.  55.  and  in  the  city  of  Coventry,  sfat.  21  Geo  3.  c. 
54. 
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No  length  of  possession  is  requit  ed  from  voters  in  burgage,  tenure- 
boroughs.  Tlicre  arc  about  29  buigage-tenure  borouglis  in  Jinglam/. 
I  Dou^l.  224.  In  these  the  ri^ht  of  voting  is  annexed  to  some  tene- 
ment, house  or  spot  of  ground,  upon  which  a  house  in  anlient  times 
has  stood.  Any  number  of  these  burgage-tenurc  estates  may  be  pur- 
chased by  one  person,  which,  at  any  time  before  a  contested  election, 
may  be  conveyed  to  so  many  of  his  friends,  who  would  each  in  con- 
sequence have  a  right  to  vole. 

By  slat.  26  Geo.  3.  c.  100.  it  is  enacted,  that  in  boroughs,  (in  £ng- 
Icndi)  where  the  householders  or  inhabitiints  of  any  description  claim 
to  elect,  no  person  shall  have  a  right  to  vote  as  such  inhabitant,  un- 
less he  has  actually  been  resident  in  the  borough,  six  months  previ- 
ous to  the  day  on  which  he  tenders  his  vote.  By  an  Jrisfi  act,  33  Geo, 
3.  c.  29.  §  55,  Wf.  inhabitants  of  boroughs  in  Ireland,  claiming  to 
vote,  must  be  res;istei'ed  at  the  sessions  of  the  county  twelve  months 
before  the  election. 

By  ■•ilaf.  13  Geo.  2.  c.  20.  the  statutes  for  preventing  fraudulent 
conveyances  to  nmliiply  votes  on  electing  knights  of  shires,  (see  an/f 
a,)  are  made  to  extend  to  lands  or  tenements,  for  which  any  jiersons 
shall  vole  for  the  elcclion  of  members  to  ser\-e  in  Parliament  for  any 
city  or  town,  t/iai  is  a  county  of  ilaclf;  and  if  any  person  votes  at  such 
election  as  a  freeholder,  not  having  his  estate  a  year  before,  he  is 
liable  to  the  penalties  imposed  on  unqualified  voters  at  county  elec- 
tions. 

It  has  been  already  observed,  that  the  question  who  arc  or  ought 
to  be  the  electors  in  boroughs,  hath  very  much  exercised  the  British 
House  of  Commons:  .ivno  22  Jac.  1.  it  was  resolved,  that  w  here 
iheic  is  no  charter  or  custom  to  the  contrary,  the  election  in  bo- 
roughs is  to  be  made  I*  all  the  householders,  and  not  freeholders  on- 
ly: and  in  a  question  whether  the  Commons,  or  the  capital  burgesses 
of  a  certain  borough  in  J.intoln.shire,  were  the  electors  of  members  of 
Parliament,  ciuio  4  Car.  Lit  w  as  agreed,  that  the  election  of  burgcses, 
in  all  boroughs,  did  of  common  right  belong  to  the  commoners; 
and  that  nothing  could  take  it  from  them  but  a  prescription  and  con- 
stant usage  beyond  the  memon,-  of  man.  It  has  been  holden,  U:<itthe 
commonalties  of  cities  and  burghs  arc  only  the  ordinary  and  lower 
sort  of  citizens,  burgesses  or  freemen;  and  that  the  right  of  election 
of  burgesses  to  Parliament  in  all  boroughs,  belongs  to  the  common- 
ers, xrr.  the  ordinary  burgesses  or  freemen;  and  not  the  Mayor, 
Aldermen,  and  Common  Council;  though  the  meaning  of  the 
words  communiiaies  civilutum  burgorum,  has  alv.uvs  signi6ed, 
rightly  understood,  the  Mayor,  Aldermen,  and  Common  Council, 
where  they  were  to  be  found;  or  the  steward  or  bailiff,  and  capital 
burgesses,  or  the  governing  parts  of  cities  and  towns,  by  what  per- 
sons soever  they  w  ere  governed,  or  titles  called.  Diet. 

VI.  (B)  2.  As  to  the  qualifications  of  persons  to  be  elected  mem- 
bers of  the  House  of  Commons,  some  of  these  depend  upon  the  law 
and  custom  of  P.irliamenl,  declared  by  the  House  oi  Commons.  4 
Inst.  47,  8.  Others  upon  ccitain  statutes.  Ajid  from  these  it  ap- 
pears, 

That  they  must  not  be  aliens  born,  12  tJ"  13  IC.  3.  c.  2.  §  3  ^nor 

minors,  7  ist  &  W.  3.  c.  23.  §  8. 

They  must  not  be  any  of  the  twelve  Judges,  because  they  sit  in  the 
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Ijords'  House.  But  persons  who  have  judicial  places  in  tlie  other 
Cuuns,  ecclesiasiical  or  civil,  are  eliijiblc.  4  Insi.  47.  Nor  of  the 
Clergy;  the  reason  assigned  for  which  is,  that  they  might  sit  in  the 
convocation.  Nor  persons  attainted  of  treason  or  felony,  for  they  are 
unfit  to  sit  any  where.  4  Inst.  47:  1  Cunm.  173. 

With  respect  to  the  Clergy,  their  right  or  capacity  of  sittins;  in 
Parliament  was  for  a  long  time  contested;  but  at  length,  by  41  G". 
3.  {U.  A'.)  c.  63.it  was  enacted,  that  no  Person  having  been  or- 
dained to  the  office  of  Priest  or  Deacon,  or  being  a  minister  of  the 
Church  of  Hcocland^  shall  be  capable  of  being  elected  to  serve  in 
Parliament  as  a  member  of  the  House  of  Commons.  The  elec- 
tion of  such  persons  is  declared  void;  and  if  any  person  after  his  elec- 
tion is  ordained,  he  must  vacate  his  seat.  The  penalty  for  any  person 
sitting  as  a  member,  contrary  to  this  act,  is  500/.  a-day:  and  proof  of 
having  celebrated  divine  service  is  declared  firhna  facie  evidence  of 
the  party  being  ordained,  t^c. 

As  attendance  of  this  nature  is  for  the  service  of  the  public,  the 
whole  nation  has  such  an  interest  therein,  that  the  King  cannot  grant 
an  exemption  to  any  person  from  being  elected  as  a  knight,  citizen, 
or  burgess  in  Parliament;  and  for  that  elections  ought  to  be  free.  29 
Ht-n.  6.  And  persons  who  arc  eligible  might  formerly  in  all  cases, 
and  may  still  in  some,  be  compelled  to  serve  in  Parliament  against 
their  consent.  See  I  DougL  El.  Ca.  284. 

SheriHs  of  counties,  and  mayors  and  bailiffs  of  boroughs,  are  not 
eligible  in  their  respective  jurisdictions,  as  being  returning  officers. 
J3ro.  Mr.  \.n\c  Parliament  7:  Hal.  r,f  Purl.  114.  But  Sheriffs,  of  one 
county  are  eligible  to  be  knights  of  another.  4  Inst.  48:  H'liitelocke  on 
Pari.  cli.  99,  100,  101. 

Thus  it  has  been  decided,  that  the  Sheriff  of  fltT/(-sA;rc  could  not  be 
elected  for  .Abingdon,  a  borough  within  that  county.  1  Doug.  El.  Ca. 
419.  But  a  Sheriff  of  Ham/ii.liire  may  be  elected  for  the  town  of 
Sotuham/tton  within  that  coimty;  because  Honthamftton  is  a  county  of 
itself,  and  is  as  inut-pcndent  of  Ham/ishirc  as  of  any  other  comity.  4 
Doug.  87.  It  seems  that  the  expression,  that  Sherifi's  of  one  county 
are  eligible  to  be  knights  of  another,  is  too  confined;  as  they  may  be 
also  members  for  any  city  or  borough  not  in  the  county  for  which 
they  are  SheriHs. 

The  eldest  son  of  a  Peer  of  Scotland  is  incapacitated  from  being 
elected  to  represent  a  Scotch  county.  Lord  Dacr'a  Caar,  26  Mar.  1793. 
Parliament  Casjs,  8vo. 

In  strictness,  all  members  ought  to  have  been  inhabitants  of  the 
places  for  which  they  are  chosen.  Stats.  1  Hen.  S.  c.  1:  23  Hen.  6.  c. 
15;  but  this  having  been  long  disregarded,  was  at  length  entirely  re- 
pealed, as  has  already  been  mentioned,  by  ifaf.  14  Geo.  3.  c.  58. 

No  persons  concerned  in  the  management  of  any  duties  or  taxes, 
created  since  1 602,  (except  the  commissioners  of  the  treasury,  tital.  S 
W.  Ijf  M.  c.  7.  §  57;)  nor  any  of  the  officers  following,  viz.  commis- 
sioners of  prizes,  transports,  sick  and  woimded.  w  ine  licences,  navy 
and  victualling;  secretaries,  or  receivers  of  prizes;  comptrollers  of 
the  army  accounts;  agents  for  regiments;  governors  of  plantations, 
and  their  deputies;  officers  of  Minorca  or  CUbral'ar;  officers  of  the 
excise  and  customs;  cleiks  or  dc]iutics  in  the  several  offices  of  the 
treasury,  exchequer,  navy,  victualling,  admiralty,  pay  of  the  army  or 
navy,  secretary  of  state,  salt,  stamps,  appeals,  wine-licences,  hackney- 
coaches,  hawkers,  and  pedlars;  nor  any  persons  that  hold  any  new 
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office  or  place  of  profit  under  the  Crown  since  1"05,  arc  capable  of 
being  elected  or  silting  as  members.  See  tiais.  1 1  12  W.  3.  c.  2.  § 
150,  151,  152:  12  iff  13  IV.  3.  r.  10.  §  «9,  90:  6  jlnn.  c.  7.  §  25—31: 
is  Geo.  2.  c.  22. 

No  person  having  a  pension  under  the  Crown  during  pleasure,  or 
for  any  term  of  years,  is  capable  of  being  elected  or  sitting.  Slal.  6 
^Ti>l.  c  7  5  25:  »lal.  1  G.  1.  Hal.  2,  c.  56. 

If  anj  member  accepts  an  office  of  profit  under  tlie  Crown,  which 
was  inexi^tei'Ce  prior  to  1705,  except  an  officer  in  the  army  or  navy 
acceptinir  a  new  comnussion,  Iiis  seat  is  vacated;  but  sucii  member 
is  capable  of  being  i-c-elected.  i'/o'.  6  .imi.  c.  7.  §  26. 

All  the  persons  thus  enumerated  arc  utterly  incapable  of  sitting  in 
the  House  of  Commons,  whilst  they  continue  in  their  respective  situ- 
ations. lJut  \>yeiai.  15  Geo.  2.C.  22.  §  3.  the  treasurer  or  comptroller 
of  the  ndvy,  the  secretaries  of  the  treasury,  the  secretary  to  the 
Chancellor  of  the  Exchc<]uer,  secretaries  of  the  Admiralty,  under- 
secretary to  any  of  the  secretai  ies  of  state,  deputy  pay-master  of  the 
army,  and  persons  ha\  ing  an  office  or  employment  for  life,  or  durini!^ 
good  behaviour,  are  expressly  excepted  from  the  prohibition,  and  are 
therefore  eligible. 

By  itai.  22  Geo.  3.  c.  45.  no  contractor  with  the  officers  of  govern- 
ment, or  with  any  other  person  for  the  service  of  the  public,  sliall  be 
capable  of  being  elected,  or  of  sitting  in  the  I!ousc,as  long  as  he  holds 
any  such  contract,  or  derives  any  benefit  from  it.  But  this  does  not 
extend  to  contracts  with  corporations,  or  with  companies,  which  then 
consisted  of  ten  partners;  or  to  any  person  to  wiiom  the  interest  oC 
such  a  contract  shall  accrue  by  marriage  or  operation  of  law,  for  the 
first  twelve  months.  And  if  any  person  disciualified  by  such  a  con- 
tract shall  sit  in  the  House,  he  shall  forfeit  500/.  for  even"  day;  and  if 
;my  j)erson  who  engages  in  a  contract  witli  government  admits  any 
member  of  Parliament  to  a  share  of  it,  he  shall  forfeit  500/.  to  the 
the  prosecutor.  By  39  G.  3.  c.  94.  the  Master  of  the  Mint  is  declar- 
ed not  to  be  a  contractor  within  the  meaning  of  22  G.  3. 

liy  the  Iria/t  acts,  33  Gi'O.  3.  r,  4 1:  c^*  38  Geo.  3.  c.  36.  persons  are 
incapacitated  from  being  elected  members  of  Parliament,  if  holding 
places,  ])ensions,  c5*r.  under  his  Majesty,  or  the  Lord  Lieutenant, 
upon  principles  partly  similar  to  iliose  hereinbefore  staled  as  impos- 
ed by  the  J3riihh  acts;  but  not  to  so  great  an  extent.  By  41  Geo.  3. 
[U.  K.)  e.  5  2.  it  is  expressly  enacted,  that  all  persons  disabled  from 
sitting  in  the  liridsti  Parliaments  shall  in  future  be  disabled  from 
sitting  in  the  Parliaments  of  the  United  Kingdom  of  Great  Britain 
and  Irtlandf  as  members  for  any  place  in  Great  Britain:  and  that  all 
persons  disabled  from  sitting  in  Iriijli  Parliaments  should  be  dis.iblcd 
from  sitting  in  the  united  Parliament  for  any  place  in  Ireland.  And 
the  several  other  incapacities  imposed  by  the  British  acts  on  Britisli 
members,  are  enumerated  and  extended  to  the  members  for  Ireland; 
with  certain  modifications. 

The  office  or  trust  of  a  member  of  Parliament  cannot  be  resigned; 
and  every  member  is  compellable  to  discharge  the  duties  of  it,  un- 
less he  cm  shew  such  cause  as  the  House,  in  its  discretion,  w  ill 
think  a  sufficient  excuse  for  his  non-attendance,  upon  a  call  of  the 
House;  the  only  way,  therefore,  of  vacating  a  seat,  is  by  accepting  a 
situation,  in  consequence  of  which  the  law  declares  his  seat  vacant. 
So  where  members  wish  to  vacate  their  seats  and  retire  from  Parlia- 
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mcnt,  it  is  now  usual  for  the  Crown  to  grant  them  the  office  of  the 
stewardship  of  the  Chiltem  Hundreds.  Mr.  flatscl  observes,  '*  that  the 
practice  of  accepting  this  nominal  office,  which  began  (he  believes) 
onlj  about  the  year  1750,  has  been  now  so  long  acquiesced  in,  from  its 
convenience  to  all  parties,  that  it  would  be  ridiculous  to  state  any 
doubt  about  the  legality  of  such  a  proceeding;  otherwise  (he  believes) 
it  would  be  found  very  difficult,  from  the  form  of  these  appoiiuments, 
to  shew  that  it  is  an  office  of  profit  under  the  Crown."  2  Hula.  +1. 
It  is  observable,  that  the  words  of  the  act  are,  office,  or  place  of 
profit;"  perhaps,  therefore,  it  is  sufficient  if  the  office  is  new,  though 
not  of  profit,  for  in  another  part  of  the  act  the  words  office  of  firofti  arc 
used:  the  distinction  may  seem  U'ifling,  but  for  a  good  purpose  it  may 
be  applicable.  This  mode  of  vacating  a  seat  has  been  repeatedly  de- 
nied to  such  members  as,  for  any  offences,  are  liable  to  expulsion 
from  Parliament;  and  would  thus  wisli  to  avoid  the  disgrace  of  such 
expulsion. 

All  knights  of  the  shire  shall  be  actual  knights,  or  such  notable 
esquires  and  gentlemen  as  have  estates  sufficient  to  be  knights,  and 
by  no  means  of  the  degree  of  yeoman.  Stac.  23  Hen.  6.  c.  1 5.  This 
by  the  utat.  rfe  jnilitibiis^  1  K.  2.  was  20/.  a  year,  and  put  in  force 
against  those  who  had  40/.  a  year  till  16  Car.  I.e.  16.  But  it  is  now 
reduced  to  a  certainty,  by  oixlaining. 

That  every  Knight  of  a  Shire  shall  have  a  clear  estate  of  freehold 
or  copyhold,  or  mortgage,  if  the  mortgagee  has  been  seven  yeai-s  in 
possession,  to  the  value  of  600/.  /ter  annum;  and  every  Citizen  and 
Burgess  to  the  value  of  300/.;  except  the  eldest  sons  of  Peers,  and  of 
persons  qualified  to  be  knights  of  shires,  and  except  the  members  for 
the  two  Univci'sities.  Siai.  9  Jnn.  c.  5.  This  somewhat  balances  the 
ascertdant  which  the  boroughs  have  gained  over  the  counties,  by  obli- 
ging the  trading  interest  to  make  choice  of  landed  men;  and  of  this 
qualification  the  member  must  make  oath,  and  give  in  the  particulars 
in  writing,  at  the  time  of  his  taking  his  seat.  But  this  act  docs  not 
extend  to  Scotiand  nor  Ireland. 

With  the  exception  of  these  standing  restrictions  and  disqualifica- 
tions, and  some  others  by  particular  acts  relating  to  certain  special 
commissioners  ap{>ointed  from  lime  to  time  for  public  purposes, 
every  Subject  of  the  realm  is  eligible  of  common  right;  though  there 
are  instances  wherein  persons,  in  particular  circumstances,  have 
forfeited  that  common  right,  and  have  been  declaied  ineligible  for 
that  Parliament,  by  a  vote  of  the  House  of  Commons:  (see  ante;)  or 
for  ever,  by  an  act  of  the  Legislature.  Slat.  7  Geo.  I.e.  28.  But  it 
was  an  unconstitutional  prohibition,  which  was  grounded  on  an  ordi- 
nance of  the  House  ofiorrfs,  and  iiiserted  in  the  A'lng's  writs,  for  the 
Parliaments  holden  at  Coventry,  6  Henry  4,  that  no  apprentice  or 
other  man  of  the  law  should  be  elected  a  knight  of  the  shire  therein. 
4  Inal.  10,  48:  Prynne's  Plea  for  Lords,  379:  2  li'hitelocke  359.  368: 
Prynne  on  4  Inst.  13.  In  return  for  which  our  law  books  and  histori- 
ans have  branded  this  Parliament  with  the  name  of  Parliamentum  in- 
doctum,  or  the  lack-learning  Parliament.  And  Sir  Ji.  Coke  observes, 

with  some  spleen,  that  there  was  never  a  good  law  made  thereat  

IValsingh.  j1.  D.  1405:  4  /!i*C.  48. 

It  is  said  by  some  writers,  that  in  antient  times  the  King  hath  no- 
minated the  very  persons  to  be  returned,  and  did  not  leave  it  to  the 
election  of  the  people;  for  which  an  instance  is  given  in  the  43ih 

Vol.  V.  K 
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year  of  Ed.  III.  And  among  the  Pailiainem  writs  14  Eliz.  there  ap- 
pears to  be  an  appoinlincnl  and  return  of  burgesses  by  the  Lord  of 
a  town,  i^c.  But  these  are  single  instances  in  their  liind.  Did. 

3.  The  method  of  proceeding  in  Elections  is  regulated,  from  first 
to  last,  by  the  law  of  Parliament,  and  a  vast  variety  of  statutes;  the  ef- 
fect of  which  is  given  in  the  ensuing  pages,  the  provisions  of  the 
several  statutes  being  blended  together.  The  following  are  the  BH- 
lish  statutes  on  which  this  abridgment  is  founded,  viz.  Hials.  7  H.  4. 
c.  13:  8  H.  6.  c.  7:  23  H.  6.  c.  U:  2  IV.  ijf  M.  >l.  I.  c.  7:  b  6  W. 
\i  M.  c.  20:  7  IV.  3.  c.  4:  7  EJ"  8  If.  3.  cc.  7,  25:  10  ts*  1 1  M'.  3.  r.  7: 
12  13  IV.  3.  c.  10:  6  jinn.  c.  23:  9  ^nn.  c.  5:  10  .dnn.  cc.  19,  33: 
2  Geo.  2.  c.  24:  8  Geo.  2.  c.  30:  18  Geo.  2.  c.  18:  19  Geo.  2  c.  28: 
10  fi.  3.  c.  16:  1 1  Geo.  3.  c.  42:  28  Geo.  3.  c.  52:  and  several  others, 
■which  arc  occasionally  particularized. 

In  case  of  a  new  Parliament,  as  soon  as  it  is  summoned  by  the 
Xing,  the  Lord  Chancellor  sends  his  warrant  to  the  Clerk  of  the 
Crown  in  Chancery;  who  lAereu/ion  issues  out  writs  to  the  Sheriff  of 
every  county^for  the  election  of  all  the  mtnibers  to  serve  for  that  coun- 
tyj  and  every  city  and  borough  therein. 

If  a  vacancy  happens  by  the  death,  kc.of  any  member  during  the 
sitting  of  Parliament,  the  Speaker  may,  by  order  of  the  House,  send 
his  warrant  to  the  Clerk  of  the  Crown;  who  thereupon  proceeds  as 
in  other  cases  m  here  the  warrant  is  sent  by  the  Lord  Chancellor. 
And  with  regard  to  a  vacancy  happening  by  death  or  peerage  during 
the  prorogation  or  recess  of  Parliament,  tlie  stat.  24  Geo.  3.  st.  2.  c. 
26.  which  lepcals  the  former  statutes  upon  this  subject,  provides, 
that  if,  during  any  recess,  any  two  members  give  notice  to  the  Speak- 
er, by  a  certificate  under  their  hands,  that  there  is  a  vacancy  by 
death,  or  that  a  writ  of  summons  has  issued  under  the  great  seal,  to 
call  up  any  member  to  the  House  of  Ix>rds,  the  Speaker  shall  forth- 
with give  notice  of  it  to  be  inserted  in  the  Gazette;  and  at  the  end  of 
fourteen  days  after  such  insertion  he  shall  issue  his  warrant  to  the 
Clerk  of  the  Crown,  commanding  him  to  make  out  a  new  writ  for 
the  election  of  another  member;  but  this  shall  not  c.\tend  to  any  case 
where  there  is  a  petition  depending  for  such  \acant  seat;  or  where 
the  writ,  for  the  election  of  the  member  so  vacating,  had  not  been 
returned  fifteen  days  before  the  end  of  the  last  sitting  of  the  House; 
or  where  the  new  writ  cannot  issue  before  the  next  meeting  of  the 
House  for  the  dispatch  of  business.  And  to  prevent  any  impediment 
in  the  execution  of  this  act,  by  the  Speaker's  absence  from  the  king- 
dom, or  by  the  vacancy  of  his  seat,  at  the  beginning  of  every  Parlia- 
ment he  shall  appoint  any  number  of  members  from  three  to  seven 
inclusive,  and  shall  publish  the  appointment  in  the  Gazette;  these 
members  in  the  absence  of  the  Speaker  shall  have  the  same  authori- 
ty as  is  given  to  him  by  the  statute;  these  are  the  only  cases  provided 
lor  by  act  of  Parliament;  for  any  other  species  of  vacancy,  therefore, 
no  writ  can  issue  during  a  recess  of  Parliament. 

Within  three  days,  (or  in  the  Cinque-Ports  within  six  6a.ys,  slat.  10 
isf  1 1  IF.  3.  c.  7.)  after  the  receipt  of  this  writ  out  of  Chancery,  the 
Sherift'  is  to  send  his  precept,  under  his  seal,  to  the  proper  returning 
officers  of  the  cities  and  boroughs,  commanding  them  to  elect  their 
members;  and  those  returning  officers  arc  to  proceed  to  election 
taithin  eight  days  from  the  receipt  of  the  precept,  giving  four  davs 
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notice  of  the  same;  and  to  return  the  persons  chosen,  together  with 
the  precept,  to  the  SherilV.  In  the  borough  of  A>7a  Shorcham,  in  Sus- 
sex, wherein  certain  freeholders  of  the  county  are  entitled  to  vote  by 
atat.  1 1  Geo.  3.  e.  55.  the  election  must  be  within  twelve  days,  with 
eight  days'  notice  of  the  same. 

But  elections  of  Knights  of  the  Shire  must  be  proceeded  to  by  the 
Sheriffs  themselves  in  person;  and,  according  to  former  laws,  at  the 
next  county  Court  after  the  delivery  of  the  writ,  to  be  holden  at  the 
most  usual  place  in  the  county.  If  the  county  Court  fell  upon  the 
day  of  delivering  the  writ,  or  within  six  days  after,  the  Sheriff  might 
have  adjourned  the  Court,  and  election,  to  some  other  convenient 
time,  not  longer  than  sixteen  days,  nor  shorter  than  ten;  but  he  can- 
not alter  the  place  without  the  consent  of  all  the  candidates.  Now,  by 
slal.  25  Geo.  3.  c.  84.  it  is  enacted,  that  the  Sheriff  having  indorsed  on 
the  back  of  the  writ  the  day  on  which  he  received  it,  shall,  within  two 
days  after  the  receipt  thereof,  cause  proclamation  to  be  made,  at  the 
place  where  the  ensuing  election  ought  by  law  to  be  held,  of  a  sfie- 
ciat  Couniy-Court,  to  be  there  held  for  the  purpose  of  such  election 
only;  on  any  day,  Sunday  excepted,  not  later  from  the  day  of  making 
such  proclamation  than  the  sixteenth  day,  nor  sooner  than  the  tenth; 
and  that  he  shall  proceed  on  such  election,  at  such  special  County- 
Court,  in  the  same  manner  as  if  the  said  election  had  been  held  at  a 
County-Court,  or  at  an  adjourned  County-Court,  according  to  the 
former  laws.  And  by  stai.  33  Geo.  3.  r.  64.  all  notices  of  the  time  and 
place  of  election  of  members  of  Parliament  shall  be  publicly  given, 
at  the  usual  place,  between  eight  in  the  morning  and  four  in  the  af- 
ternoon, from  October  25th  to  Marcli  25th;  and,  during  the  other 
half  year,  between  eight  in  the  moniing  and  six  in  the  afternoon. 

And  as  it  is  essential  to  the  very  being  of  Parliament,  that  elections 
should  be  absolutely  free,  all  undue  influence  whatever  upon  the  elcc 
tors  is  illegal  and  strongly  prohibited.  As  soon,  therefore,  as  the  time 
and  place  of  election  within  counties,  or  boroughs,  are  fixed,  all  sol- 
diers quartered  in  the  place  are  to  remove,  at  least  one  day  before  the 
election,  to  the  distance  of  two  miles  or  more,  and  not  to  return  till  one 
dav  after  the  poll  is  ended,  encepi  in  the  liberty  of  Il'istmiiisler,  or 
other  residence  of  the  Royal  Family,  in  respectof  his  Majesty's  guards, 
and  in  fortified  places;  sial.  8  Geo.  2.  c.  30.  §  3.  Kiots  likewise  have 
been  frequently  determined  to  make  an  election  void.  By  vote  also 
of  the  House  of  Commons  no  Lord  of  Parliament,  or  Lord  Lieute- 
nant of  a  County,  hath  any  right  to  interfere  in  the  election  of  Com- 
moners; and,  by  statute,  the  l^ord  Warden  of  the  Cinque-Ports  shall 
not  recommend  any  members  there.  If  any  officer  of  the  excise,  cus- 
toms, stamps,  or  certain  other  branches  of  the  revenue,  presume  to 
intermeddle  in  elections,  by  persuading  any  voter,  or  dissuading  him, 
he  forfeits  100/.  and  is  disabled  to  hold  any  office.  Consistently  with 
the  same  principle  also,  it  has  been  decided,  that  a  wager  between 
two  electors,  upon  the  success  of  their  respective  candidates,  is  ille- 
gal and  void;  for  were  it  permitted,  it  would  manifestly  corrupt  the 
freedom  of  eleclions.  I  Term  Htji.  55. 

Indeed,  however  the  electors  of  one  branch  of  the  Legislature  may 
be  secured  from  any  undue  influence  from  cither  of  the  other  two, 
and  from  all  external  violence  and  compulsion;  the  greatest  danger 
is  that,  in  which  themselves  co-operate,  bv  the  infamous  practice  of 
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bribery  and  coi  i  iiption;  to  prevent  whicli  it  is  enacted,  that  no  Can- 
didiitc  shall,  after  the  date  (usually  called  the  (f.v/( )  of  the  writs;  oi 
after  the  oiilcring  of  the  writs,  that  is,  after  the  signing  of  the  war- 
rant of  the  Chancellor  for  issuing  the  writs,  (Sim.  1 G5;)  or  after  any 
vacancy,  give  any  money  or  mt trtainmcnt  to  his  electors,  or  promise 
to  give  any,  cither  to  particular  persons,  or  to  the  place  in  general, 
in  order  to  his  being  elected,  on  pain  of  being  incapable  to  serve  for 
that  place  in  Parliament;  that  is,  incapable  of  serving  upon  that  elec- 
tion. This  is  provided  by  aial.  7  W.  3.  c.  4.  commonly  called  the 
Trealing-Act.  It  was  decided  by  one  committee,  that  treating  vacates 
the  election  only;  and  that  the  candidate  is  no  way  disquaUHed  from 
being  re-elected,  and  sitting  upon  a  second  return.  3  J.ud.  455.  But 
a  contrary  determination  was  made  by  the  Sou'liwark  committee  in 
the  first  session  of  the  Parliament,  called  in  1796;  who  declared  a 
candidate  disqualified  on  the  ground  of  his  having  treated  at  a  for- 
mer election  which  was  declared  void  for  such  treating.  It  has  been 
supposed,  that  the  payment  of  travelling  expenses,  and  a  compensa- 
tion for  loss  of  time,  were  nut  treating,  or  bribei-y,  within  this  or  any 
other  statute;  and  a  bill  passed  the  House  of  Commons  to  subject 
such  case  to  the  penalties  imposed  by  slat.  2  Geo.  2.  c.  24.  upon  per- 
sons guilty  of  bribeiy.  But  this  bill  was  rejected  in  the  House  of 
Lords  by  the  opposition  of  Lord  Manxjie/d,  who  strenuously  inain- 
tained  that  the  bill  was  superfluous;  that  such  conduct  by  the  laws  in 
being  was  clearly  illegal;  and  subject,  in  a  Court  of  law,  to  the  penal- 
ty of  bribery.  2  Ltid.  67. 

To  guard  against  still  more  gross  and  flagrant  acts  of  bribery,  it  is 
enacted  by  .\-tat.  2  Geo.  2.  c.  24.  explained  and  enlarged  by  stais.  9 
Geo.  2.  f.  38:  16  Geo.  3.  c.  11.  that  if  any  money,  gift,  office,  employ- 
ment, or  reward,  be  given,  or  promised  to  be  given,  to  any  voter,  at 
any  time,  in  order  to  influence  him  to  give  or  withhold  his  vote,  as 
well  he  that  takes  as  he  that  offers  such  a  bribe,  forfeits  500/.  and  is 
for  ever  disabled  from  voting  at  any  election  for  a  member  of  Parlia- 
ment, and  holding  any  office  in  any  corporation;  unless,  before  con- 
viction, he  will  discover  some  other  offender  of  the  same  kind,  and 
then  he  is  indemnified  for  his  own  offence.  But  these  statutes  do  not 
create  any  incapacity  of  sitting  in  the  House;  that  depends  solely 
upon  the  Treating-Act  already  mentioned. 

It  has  been  held,  that  it  is  bribery  if  a  Candidate  gives  an  elector 
money  to  vote  for  him,  though  he  afterwards  votes  for  another.  3 
Burr.  1 235.  And  there  can  be  no  doubt  but  it  would  also  be  bribery  in 
the  voter;  for  the  words  of  the  statute  clearly  make  the  offence  mu- 
tual. .\nA  it  has  been  decided,  that  such  vote  will  not  be  available  to 
the  person  to  whom  it  may  afterwards  be  given  gratuitously;  though 
the  propriety  of  this  decision  has  been  questioned  by  respectable  au- 
thority. 2  Doug.  416.  An  instance  is  given  in  4  Dotti;.  365.  of  an  ac- 
tion in  which  twenty-two  penalties,  to  the  amount  of  11,000/.  were 
recovered  against  one  defendant. 

Besides  the  penalties,  thus  imposed  by  the  Legislatvire,  bribery  is 
a  crime  at  Common  Law,  and  punishable  by  indictment  or  informa- 
tion; though  the  (^ourt  of  King's  Bench  will  not  in  ordinary  cases 
grant  an  information  within  two  years,  the  time  within  which  an  ac- 
tion may  be  brought  for  the  penalties  under  the  statute.  3  Burr.  1 335. 
1359.  But  this  rule  does  not  affect  a  prosecution  by  indictment,  or 
iflformatioii  by  the  Attorney  General;  who  in  one  case  was  ordered 
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by  the  House  to  prosecute  two  persons  who  had  procured  themselves 
to  be  returned  by  bribery.  They  were  convicted  and  sentenced  by 
the  Court  of  King's  Bench  to  pay  each  a  fine  of  1000  marks,  and  to 
be  imprisoned  six  months.  4  Doug.  292. 

Undue  influence  being  thus  endeavoured  to  be  cfTectually  guarded 
against,  the  election  is  to  be  proceeded  to,  on  the  day  appointed;  the 
Sheriff  or  other  returning  ofliccr  first  taking  an  oath  against  bribery, 
and  for  the  due  execution  of  his  office.  The  Candidates,  likewise,  if 
required,  must  swear  to  their  qualification,  or  their  election  shall  be 
void;  and  the  electors  in  counties  to  theirs;  and  the  electors  both  in 
counties  and  boroughs  are  also  compellable  to  take  the  Oaths  of  Al- 
legiance and  Supremacy,  (7,  8  IV.  3.  c.  '25.)  the  t)ath  of  Abjuration, 
and  that  against  bribery  and  corruption.  And  it  might  not  be  amiss, 
says  Btackstoncj  if  the  Candidates  were  bound  to  take  the  latter  oath, 
as  well  as  the  former;  which  in  all  probability,  would  be  much  tnore 
effectual,  than  administering  it  only  lo  the  electors. 

By  Stat.  34  Geo,  3.  c.  73;  42  G.  3.  c.  62:  <sf  43  G.  3.  f.  74.  in  order 
to  expedite  the  business  at  elections,  the  returning  officers  are  ena- 
bled, on  request  of  the  Candidates,  to  aj)point  persons  to  administer 
to  voters  the  Oaths  of  Allegiance,  Supremacy,  the  Declaration  of  Fi- 
delity, the  Oath  of  Abjuration,  Sec.  and  all  other  Oaths  required  by  law, 
(except  the  Bribery  Oath,  which  must  be  taken  as  required  by  2  Geo. 
2.  c.  24.)  Jirtn'iously  to  their  conu'tig  to  vote;  and  to  grant  the  voters 
certificates  of  their  having  taken  the  said  Oaths;  without  which  cer- 
tificate the  voters  shall  not  be  permitted  to  vote,  if  they  are  required 
to  take  the  Oaths. 

By  Stat.  25  Geo.  3.  c.  84.  all  electors  for  cities  and  boroughs  shall 
swear  to  their  name,  addition,  or  profession,  and  place  of  abode;  and 
also,  like  freeholders  in  counties,  that  they  believe  they  arc  of  the 
age  of  twenty-one,  and  that  they  have  not  been  polled  before,  at  that 
election.  And  by  the  same  statute  it  is  enacted,  that  if  a  poll  is  de- 
manded at  any  election  for  any  county  or  place  in  £nglan<l  or  Wales, 
it  shall  commence  either  that  day,  or  at  the  farthest  upon  the  next, 
and  _shall  be  continued  from  day  to  day  (Sundays  excepted)  until  it 
be  finished;  and  that  it  shall  be  kept  open  seven  hours  at  the  least, 
each  day,  between  eight  in  the  morning  and  eight  at  night.  But 
should  it  be  continued  to  the  15th  day,  tlicn  the  returning  officer 
shall  close  the  poll  at  or  before  three  o'clock  in  the  afternoon,  and 
shall  immediately,  or  on  the  next  d.;y,  publicly  declare  the  names  of 
the  pel-sons  who  have  a  majonty  of  voles;  and  he  shall  forthwith 
make  a  leturn  accordingly,  unless  a  scrutiny  is  demanded  by  any 
Candidate,  or  by  two  or  more  of  the  electors,  and  he  shall  decm^t 
necessary  to  grant  the  same;  in  which  case  it  shall  be  lawful  for  him 
to  proceed  thereupon;  but  so  as  that,  in  all  cases  of  a  general  elec- 
tion, (j.  c.  on  the  calling  a  new  Parliament,)  if  he  has  the  return  of 
the  writ  he  shall  cause  a  return  of  the  members  to  be  filed  in  the' 
Crown-Office,  on  or  before'  the  day  on  which  the  writ  is  returnable: 
if  he  is  a  rctuniing  officer  acting  under  a  precept,  he  shell  make  a 
return  of  the  members  at  least  six  days  before  the  day  of  the  return 
of  the  writ.  But  if  it  is  not  a  general  election,  then,  in  case  of  a  scru- 
tiny, a  return  of  the  member  shall  be  made  within  thirty,  days  after 
the  close  of  the  poll;  upon  a  scrutiny  the  returning  officer  caimot 
compel  any  witness  to  be  swoni,  though  the  statute  gives  him  power 
to  administer  an  oath  to  those  who  consent  to  take  it. 


78 


PARLIAMJiNT,  VI.  (B)  J. 


The  election  being  closed,  the  returning  officer  in  boroughs  re- 
turns his  precept,  to  the  Sheriff;  with  the  names  of  the  persons  elec- 
ted by  the  majority:  and  the  Sheriff  returns  the  whole,  together 
with  the  writ  for  the  county,  and  the  names  of  the  Knights  elected 
thereupon,  to  tlie  Clerk  of  the  Crown  in  Chancery,  before  the  day  of 
meeting,  if  it  be  a  new  Parliament;  or  within  fourteen  tlays  after  the 
election,  if  it  be  an  occasional  vacancy;  and  this  under  penalty  of  500/. 
If  the  Sheriff  does  not  return  such  Knights  only  as  are  duly  elected, 
he  forfeits,  by  tlie  old  statutes  of  Hen.  VI.  100/.  and  the  returning  of- 
ficer in  boroughs,  for  a  like  false  return,  40/.  and  they  are  besides  li- 
able to  an  action,  in  which  double  damages  sliall  be  recovered,  by  the 
latter  statutes  of  King  ll'illiam:  and  any  person  bribing  the  return- 
ing officer  shall  also  forfeit  300/.;  but  the  members  returned  by  him 
are  the  sitting  members,  until  upon  petition  the  return  shall  be  ad- 
judg'ed  to  be  false  and  illegal. 

It  has  been  adjudged  on  slat.  23  H.  6.  c.  7.  that  though,  according 
to  the  statute,  no  election  should  be  made  of  any  Knight  of  the  Shire, 
but  between  eight  and  eleven  of  the  clock  in  the  forenoon;  if  the 
election  be  begun  within  that  time,  and  cannot  be  determined  in  lliose 
hours,  it  may  be  made  after.  .Vnd  if  any  electors  give  their  voices  be- 
fore the  precept  for  election  is  l  ead  and  published,  it  will  be  of  no 
force;  for  after  the  precept  is  thus  read,  i?c.  they  may  alter  their 
voices  and  make  a  new  election.  4  hint.  48,  49. 

By  siul.  10  .Inn.  c.  23.  it  is  enacted,  that  the  returning  officer, 
within  twenty  days  after  the  election,  is  to  deliver  over  to  the  clerk 
of  the  peace,  all  the  poll  books  on  oath  made  before  two  justices;  to 
be  preserved  among  the  records  of  the  sessions  of  the  peace,  &c. 

By  the  stat.  7  tJ  8  W.  3.  c.  7.  which  gives  the  action  for  double 
damages  in  case  of  a  false  return,  all  falte  returns,  wilfully  made, 
are  declared  to  be  illegal;  and  over  and  above  the  remedy  which  the 
party  grieved  has,  by  action  under  this  statute,  the  returning  officer 
or  other  person  offending.is  punishable  by  the  House;  which  in  such 
cases  has  generally  committed  him  to  custody,  and  sometimes  to 
Nrvigaic.  And  the  accepting  and  returning  of  indentures  of  return, 
not  signed  by  the  proper  returning  officer  in  Scoiland,  has  been  held 
a  false  return,  and  the  Under-Sheriff  offending  committed.  Sim.  181,2. 

And  in  order  to  prevent  the  evil  o(  double  yefurns,  it  was  by  the 
same  stat.  7  is"  S  IV.  5.  c.  7.  enacted,  that  if  the  returning  officer  re- 
turn more  persons  than  are  required  to  be  chosen  by  the  writ  of  pre- 
cept, the  same  remedy  may  be  had  by  the  party  grieved,  as  in  case 
of  a  false  return.  And  by  §  10  of  the  stat.  25  Geo.  3.  c.  84.  it  is  pro- 
vi(led,  that  if  no  return  shall  be  made  to  a  general  \w\\.  on  or  before 
the  return  day,  or  upon  a  new  writ  within  fifty -two  days  after  the 
teste,  or  if  a  special  retum  be  made,  the  parly  grieved  may  petition 
the  House  against  the  same;  and  a  committee  shall  determine  wHe- 
thcr  any  and  which  of  the  persons  named  in  such  petition  ought  to 
have  been  returned,  or  whether  a  new  writ  ought  to  issue;  and  the 
House  shall  give  the  necessary  orders.  And  for  any  offence  against 
this  statute,  the  returning  officer  is  made  liable  to  apiosecution  by 
information  or  indictment.  And  if  any  returning  officer  shall  wilful- 
ly delay,  neglect,  or  refuse  duly  to  return  a  person  elected,  such  per- 
son,- on  the  determination  of  a  committee  in  his  favour,  may  sue 
the  returning  officer,  and  recover  double  damages.  See  atat.  25  Geo. 
3.  f.  84.      11,  14. 
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Where  the  right  of  eleciioii  is  doubtful,  and  consequently  it  is  un- 
certain that  candidates  are  duly  elected,  the  returning  officer  may, 
and  for  his  own  safety  ought  to,  make  a  double  return.  But  this  must 
be  done  upon  the  returning  officer's  own  judgment,  not  upon  the 
agreement  of  the  parties.  If  two  or  more  sets  of  electors  make  each  a 
return  of  a  different  member,  (which  is  called  a  Double  Ktection^^ 
that  return  only,  which  the  reluming  officer,  to  whom  the  ShcrifTs 
precept  was  directed,  has  signed  and  sealed,  is  good.  And  the  mem- 
bers by  him  returned  shall  sit  until  displaced  on  petition.  &m.  184. 
By  the  Irish  act,  35  G.  3.  c.  29.  the  returning  officer  (even  though 
not  otherwise  qualified  to  vote)  must  in  case  of  an  equality  of  votes 
at  the  poll  give  his  casting  vote,  and  make  a  return. 

"Where  a  false  return,  or  a  double  return,  is  made,  it  may  be 
amended  at  the  bar  of  the  House.  The  former  either  by  taking  the  re- 
turn off  the  file,  if  made  by  an  illegal  returning  officer,  and  annexing 
to  the  writ  the  real  return  delivered  by  the  legal  officer  to  the  clerk 
of  the  Crown.  Where  the  Christian  name  of  the  party  returned  is 
mistaken,  it  may  be  rectified;  sometimes  the  amendment  is  made  by 
erasure  of  the  endorsement  of  the  wrong  name,  and  every  thing  be- 
longing to  to  it,  and  by  a  substitution  of  the  right  name.  Formerly 
the  returning  officer  himself  used  to  amend  the  return;  but  now  it  is 
usually  done  by  the  Clerk  of  the  Crown.  The  double  return  isamend- 
cd  by  taking  one  off  the  file.  \Vhen  the  return  is  made,  in  order  to 
preserve  it  fiee  from  dispute,  the  Clerk  of  the  Crown  is  directed  to 
enter  it,  whether  a  single  or  a  double  return,  in  a  book  to  be  kept  for 
that  purpose  in  his  office,  within  six  days  after  the  return;  and  no 
amendment  or  alteration  must  be  made  by  him  or  his  deputy,  or 
other,  of  the  return,  except  by  order  of  the  House;  and  such  book, 
or  a  copy  thereof,  is  directed  to  be  sufficieui  evidence  of  the  return, 
in  any  action  to  be  brought  upon  that  statute;  and  for  any  default  or 
omission  in  such  particulars,  or  for  certifying  any  person  returned 
who  was  not  returned,  the  Clerk  of  the  Crown  is  liable  to  a  penalty 
of  500/.  to  the  party  grieved,  and  forfeiture  of  his  office.  Slat.  7  W  8 
IV.  3.  c.  7;  made  perpetual  by  stat.  12  .-lim.  si.  I.e.  Is. 

In  double  returns,  it  has  been  formerly  a  general  practice  in  the 
House  of  Commons,  that  neither  one  nor  the  other  should  sit  in  the 
House  until  it  be  decided.  In  the  year  1640,  two  returns  were  made 
for  Great  Marlo'.v^  and  in  Ijoth  indentures  one  person  was  returned, 
and  he  was  admitted  to  sit,  but  the  others  ordered  to  withdraw  until 
the  question  was  determined.  And  in  the  same  year,  it  was  ordered, 
that  where  some  arc  returned  by  the  Sheriff,  or  such  other  officer  as 
by  law  hath  power  to  return,  and  others  returned  by  private  hands; 
in  such  case,  those  returned  by  the  Sheriff,  or  other  officer,  shall  sit 
until  the  election  is  quashed  by  the  House.  Ordinan.  1640.  If  one  be 
duly  elected,  and  the  Sheriff,  &c.  return  another,  the  return  must  be 
reformed  and  amended;  and  he  who  is  duly  elected  is  to  be  inserted, 
for  the  election  is  the  foundation,  and  not  the  return.  4  Inat.  49. 

Double  return.i  are  to  be  determined  before  double  elections;  ?nd 
the  return  immediately  annexed  to  the  writ  must  be  first  heard.  Sim. 
184,  n. 

In  an  action  on  the  case,  the  plaintiff  declared,  that  he  was  duly 
elected  a  member  of  Parliament  for  such  a  borough,  and  that  the  de- 
fendant returned  two  other  persons;  and  that  he  petitioned  the  House 
of  Commons,  and  was  adjudged  to  be  duly  elected,  and  his  name  or- 
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dered  to  be  inserted  in  the  roll,  and  the  name  of  the  other  to  be  razed 
out:  the  plaintiff  had  a  verdict;  but  it  was  adjudged,  in  arrest  of  judg- 
ment, that  this -declaration  was  not  founded  on  the  slal.  7  ts'  8  IV.  3. 
c.  7,  because  that  statute  gave  an  action  where  there  was  none  before; 
therefore  the  fact  must  be  made  agreeable  to  it,  which  not  being 
done,  defendant  had  judgment.  2  Sa/k.  504.  The  Court  will  not 
meddle  in  an  action  upon  a  double  return,  until  it  is  determined  in 
Parliament.  Luim.  88.  And  it  hath  been  holden,  that  fora  double  re- 
turn, no  action  lay,  before  the  sutute  7  W8  IV.  3.  c.  7,  because  it  is 
the  only  method  the  Sheriff  had  to  secure  himself;  and  when  the 
right  was  decided  in  Parliament,  then  one  indenture  was  taken  ofl' 
the  file,  so  that  it  is  not  then  a  double  return;  neither  can  the  party 
have  an  action  for  a  false  return,  for  the  matter  may  be  determined 
in  the  House  \Vhether  true  or  false;  and  if  so,  there  will  be  an  incon- 
venience in  contrary  resolutions,  if  they  should  determine  one  way, 
and  the  Courts  at  law  another;  but  after  a  dissolution  the  action  may 
He  for  a  false  return,  for  then  the  right  cannot  be  determined  in  Par- 
liament. 2  Satk.  502. 

A  double  return  is  the  same  as  a  false  return,  as  to  action  on  the 
case;  in  both  it  is  grounded  on  the  falsity;  but  there  is  another  reason 
why  this  action  will  not  lie  fora  double  return,  viz.  because  the  law 
doth  not  take  notice  of  such  a  return;  it  is  only  allowed  by  the  <isage 
of  Parliament,  and  in  cases  wherein  the  proper  officer  cannot  deter- 
mine who  is  chosen;  therefore,  when  he  doubts,  he  makes  a  double 
return,  and  submits  the  choice  to  the  determination  of  the  House  of 
Commons,  and  if  that  House  admits  such  returns,  and  make  deter- 
minations on  them,  it  will  be  hard  for  the  law  to  subject  a  man  to  an 
action  only  for  submitting  a  fact  to  be  determined  by  a  court,  which 
hath  a  proper  jurisdiction  to  determine  it.  2  Lev.  1 14. 

A  Member  elected  and  returned  for  several  places,  is  to  make  his 
choice  for  which  place  he  will  serve;  and  if  he  doth  not,  by  the  time 
which  the  House  shall  appoint,  the  House  may  deteiTnine  for  what 
place  he  shall  continue  a  member,  and  writs  shall  go  out  for  the  other 
place. 

The  proceedings  on  elections  in  Ireland  are  regulated  by  an  Irish 
act,  35  Geo.  3.  c.  29. 

An  action  on  the  case  lies,  by  a  burgess  against  the  retuniing  offi- 
cer of  a  borough,  for  refusing  his  vote  at  an  election  for  members  to 
serve  in  Parliament.  This  was  decided  in  an  action  brought  by  one 
jifihbij^  a  burgess  of  jlileahury.,  against  IVhitr  I:?  al.  constables  of  the 
said  borough,  for  refusing  to  receive  the  plaintiff's  vote  in  the  elec- 
tion of  a  member  of  Parliament;  the  plaintiff  had  a  verdict,  with  5/. 
damages;  but  the  judgment  was  arrested  by  the  opinion  of  three 
Judges,  1';:.  that  the  action  is  not  maintainable,  because  the  consta- 
bles acted  as  judges,  and  the  not  receiving  the  plaintiff's  vote  is 
Haiiinu.'n  niitc  injuria;  for  when  the  matter  comes  before  the  House, 
his  vote  will  be  received;  that  the  right  of  electing  members  to  serve 
in  Parliament  is  to  be  decided  in  Parliament,  and  the  plaintiff  may 
petition  the  House  for  that  purpose;  and  after  it  is  determined  there, 
he  may  then  bring  his  action  and  not  before.  Holi,  Chief  Justice  cm- 
tra;  That  the  plaintiff  had  a  right  to  vote;  a  freeholder  has  a  right  to 
vote  by  reason  of  his  freehold;  and  it  is  a  re.d  right,  and  the  \  alue  of 
his  freehold  was  not  material  till  the  stat.  8  Hen.  6.  which  requires  it 
to  be  40s. />er  nnaum:  that  as  it  is  ratiene  liberc  lenementi  in  coimties; 
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60,  in  amient  boiouKlis,  they  have  a  right  lo  vote  raiione  burgagii;  and 
in  cities  and  corporations,  it  is  raiione  francheniXi  and  a  peisonal  in- 
heritance, vested  in  the  «holc  corporation,  but  to  be  used  by  the  pai  - 
ticnUir  members;  that  this  is  a  noble  privilege,  which  entitles  the  Sub- 
ject to  a  sliare  in  the  governnieni  i..idici;islature-,  and  that  if  the  plain- 
tiff hath  a  right,  he  must  have  a  remedy  to  assert  that  right,  for  want 
of  right  and  want  of  remedy  isthc  same  thing:  that  refusing  to  take  the 
tlie  plaintifT's  vote  is  an  injury,  and  every  injury  imports  a  damage; 
and  tiiat  where  a  Parliamentai-y  njatter  comes  in,  incidentally,  to  an 
action  of  propei-ty  in  the  King's  Cotirt,  it  must  be  determined  there, 
and  not  in  Parliament;  the  Parliament  cannot  judge  of  the  injury, 
nor  give  damages  to  the  plainliif,  and  he  hath  no  remedy  by  way  of  pe- 
tition: And,  according  to  this  opinion,  the  judgment  of  the  other 
three  judges  was  reversed,  upon  a  writ  of  error  brought  in  the  House 
of  Lords;  w  ho  onlered  that  the  phdntifi' should  recover  his  damages 
assessed  by  the  jury.  Sec  Bro.  F.  C.  and  also  1  SaH-.  19:  6  Mod.  45: 
3  Sulk.  17:  8  6V.  Tri.  89:  floli  524:  Ld.  Kaytii.  938:  Raym.Ent.  4r9. 

This  determination  occasioned  much  disturbance  in  both  Houses 
«f  Parliament:  and  on  the  25th  i,{  January  1704,  the  House  of  Com- 
mons resolved  itself  into  a  committee  on  the  business:  and,  after  a 
very  long  and  animated  debate,  came  to  five  resolutions;  importing, 
that  the  Commons  of  Kngland^  in  Parliament  assembled,  had  the  sole 
l  ight  to  examine  and  determine  all  matters  relating  to  the  right  of 
election  of  their  own  members;  and  that  the  right  was  not  determi- 
nable elsewhere.  That  the  practice  of  deteiTnining  the  qualifications 
of  electors,  in  any  Court  of  law,  would  expose  all  returning  ofHcers 
to  a  multiplicity  of  vexatious  suits  and  insupportable  expences;  and 
subject  them  to  different  and  independent  jurisdictions,  as  well  as  to 
i:iconsi5ient  determinations  in  the  same  case,  without  relief  That 
yhhby  was  guilty  of  a  breach  of  pri\  ilcge,  as  were  all  persons  bring- 
ing actions,  and  all  attorneys,  solicitors,  counsellors,  and  Serjeants  at 
law,  solicitijig,  prosecuting,  or  pleading  in  any  cuac  of  the  same  na- 
lure.  These  resolutions,  signed  by  the  clerk,  were  hxcd  upon  the 
gate  of  IVrstminstcr-Hutl.  The  Lords,  on  their  part,  passed  resolu- 
tions in  support  of  their  judgment,  copies  of  which  and  the  case  it- 
self were  sent  by  the  Lord  Keeper  to  all  the  Sheriffs  of  Jiingland;  to 
be  circulated  through  all  the  boroughs  of  their  respective  counties- 
See  Jlro.  J'.  C.  title  jlcdon.  Snw/lcl's  Hist.  ling:  I.  i.e.  8. 

Several  persons  were,  in  the  next  session,  committed  to  A'ewgate, 
under  a  warrant  signed  by  Robert  Hurley^  Speaker  of  the  House  of 
(-'onmions,  for  prosecuting  actions  at  law  against  the  constables  of 
liie  borough  of  Mlasbury^  who  refused  to  take  their  votes  at  the 
election  of  members  of  Pariiainent,  ts'c.  in  contempt  of  the  jurisdic- 
tion and  privileges  of  the  House;  and  this  matter  being  returned 
to  several  writs  of  habeas  cori'.un,  and  the  several  persons  defendants 
brought  into  Court,  counsel  moved  that  they  might  be  discharged; 
tor  that  the  piosecuticn  of  a  suit  at  law  could  be  no  unlawful  act,  nor 
a  breach  of  the  privilege  of  the  House  of  Commons:  three  Judges 
were  of  opinion,  that  the  House  were  the  proper  judges  of  their  own 
privileges;  and  the  parties  were  accordingly  remanded,  on  the  ground 
that  the  Court  of  K.  B.  had  not  jurisdiction.  Hall,  Chief  Justice, 
however  held,  that  the  authoriiu  of  the  Commons  •was  circumscribed  by 
Itiw;  and  if  they  should  exceed  that  authority,  then  to  say  they  were 
judges  of  their  own  privileges,  is  to  make  their  privileges  to  he 
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what  tiiey  would  have  them  to  be;  and  that  if  they  shouUI  wrong- 
fully imprison,  there  could  1)C  no  redress;  so  tliat  the  Courts  at 
IVentmimter  could  not  execute  the  laws  upon  which  the  liberties 
of  the  Subject  subsist.  2  Salk.  S03:  2  Ld.  Raym.  1 105.  See  ajUc  IV. 
1;  V.  2. 

The  f|ucstion,  as  to  this  right  of  action  against  a  retuminf;  officer 
for  refusing  a  vote,  was  intended  to  have  been  decided  on  a  wril 

error,  to  review  the  judgment  of  the  Court  of  K.  B.;  but  some 
doubt  was  entertained  whether  such  writ  of  error  lay.  3  Salk.  504. 
And  the  business  was  at  Icngtli  put  an  end  to  by  the  prorogation  of 
Parliament;  and  the  determination  in  jiahbtj  and  IVhitc  has  never  since 
been  disputed. 

The  question,  as  to  the  power  of  the  Mouse  of  Commons  to  com- 
mit for  a  contempt,  was  again  brought  before  the  Court  of  King's 
Bench  in  the  Honourable  jllex.  .Murray's  case.  I  IVils.  299:  and  be- 
fore the  Court  of  Common  Pleas  in  the  case  of  Brass  Crosby,  3  IViit. 
188:  Black.  Kcj).  754.  In  both  which  it  was  ruled,  according  to  the 
decision  in  Salkrld,  that  a  person  committed  by  the  House  of  Com- 
mons for  a  contempt,  cannot  be  discharged  by  a  Court  of  Common 
Law.  See  this  Dictionary,  title  Bail  11. 

The  form  and  manner  of  proceeding  upon  /^e'iiions  to  the  House 
of  Commons,  in  cases  of  controverted  elections,  are  now  regulated 
by  eialule,  10  Geo.  3.  c.  16;  (made  perpetual  by  aiai.  U  Geo.  3.  c.  15;) 
which  directs  the  method  of  choosing,  by  lot,  a  select  committee  of 
fifteen  members,  who  are  sworn  well  and  truly  to  try  the  same,  and 
a  true  judgment  to  give  according  to  the  evidence. 

Tliis  statute  10  Geo.  3.  c.  16.  is  best  known  by  the  name  of  Gren- 
vitk's  Act;  and  has  been  much  improved  by  staCs.  1 1  Geo.  3.  c.  42: 
25  Geo.  3.  r.  84.  §  10—12:  28  Geo.  3.  c.  52:  32  Geo.  3.  c.  I:  36  Geo. 
3.  c.  59:  42  Geo.  3.  c.  84.  (made  perpetual,  47  Geo.  3.  st.  1.  c.  1).  By 
these  statutes  any  person  may  present  a  petiiion,  complaining  of  an 
undue  election:  but  one  subscriber  lo  the  petiiion  must  enter  into  a 
recognizance,  himself  in  200/.  with  two  sureties  in  100/.  each,  to 
appear  and  support  his  petition:  and  then  the  House  shall  appoint 
some  day,  beyond  fourteen  days  after  the  commencement  of  the 
session,  or  the  retuin  of  the  writ,  and  shall  give  notice  to  the  peti- 
tioners, and  the  sitiing  members,  to  attend  the  bar  of  the  House  on 
that  day  by  themselves,  iheii-  counsel  or  agents;  this  day,  however, 
may  be  altei  ed,  but  notice  shall  be-  given  of  the  new  dav  appointed. 
Oil  the  day  fixed,  if  100  members  do  not  attend,  the  House  shall 
adjourn  from  day  to  day;  except  over  Sumlayt,  and  for  any  number 
ol  days  over  Chrisfmas-da\\  IV/iHsutitlay,  and  Good  J'ridau:  and  oB 
such  day  the  House  shall  not  proceed  to  any  other  business,  pre- 
vious to  reading  the  order  of  the  day  lor  taking  the  petition  into 
consideitition,  except  swearing  in  members;  receiving  reports  from 
committees;  amending  a  return;  attending  his  Majesty,  or  a  com- 
iliission,  in  the  House  of  Lords;  receiving  messages  from  the  Lords; 
proceeding  in  the  prosecution  of  an  impeachment  before  that  House; 
or  proceeding  upon  the  order  of  the  day  for  the  call  of  the  House; 
and  making  other  orders  for  enforcing  the  attendance  of  members. 

By  42  G.  3.  c.  84.  (made  perpetual  by  47  G.  3.  at.  1.  <-.  1.)  succes- 
sive committees  may  be  appointed  on  the  same  day,  if  a  competent 
number  of  members  (viz.  120  for  2  committees,  200  for  3,  270  for 
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4,  360  for  5,  460  for  more  thai)  5)  attend.  Committees  shall  be  at- 
tended by  short-hand  writers. 

By  42  G.  3.  c.  106.  on  committees  for  the  trial  of  Irish  elections, 
commissions  may  be  granted  into  Ireland  for  the  examination  of 
witnesses  there. 

The  names  of  all  the  members  belonging  to  the  House  are  then 
put  into  six  bo.Kcs  or  glasses  in  equal  numbers;  and  the  clerk  shall 
draw  a  name  from  each  of  the  glasses  in  rouxtion,  which  name  shall 
be  read  by  the  Speaker,  and  if  the  person  is  present,  and  not  disqua- 
lificjl,  it  is  put  down:  and  in  this  manner  they  proceed  till  49  such 
names  are  collected.  But  besides  these  49,  each  party  shall  select, 
out  of  the  whole  number  present,  one  person,  who  is  called  the  M- 
miner  of  that  party.  Members  who  have  voted  at  the  election  in 
question,  or  who  are  petitioners  or  petitioned  against,  cannot  serve: 
and  persons  who  arc  sixty  years  of  age,  or  who  have  served  before, 
are  excused,  if  they  require  it;  and  others  who  can  shew  any  material 
reason,  may  also  be  excused  by  the  indulgence  of  the  House.  After 
49  names  arc  so  drawn,  lists  of  tlicni  shall  be  given  to  the  respective 
parties;  who  shall  withdraw,  and  shall  alternately  strike  off  one  (the 
petitioners  beginning)  till  they  are  reduced  to  1 3;  and  these  13,  with 
the  two  Nominees,  constitute  the  select  committee.  If  there  arc 
three  parties  they  shall  altcniately  strike  off  one,  and  in  that  case 
the  parties  do  not  appoint  Nominees,  but  the  13  shall  choose  two 
others,  as  the  Nominees.  The  members  of  the  committee  shall  then 
be  ordered  by  the  House  to  meet  within  24  hotirs:  and  they  cannot 
adjourn  for  more  than  24  hours,  except  over  Hitndoy-,  Chri/ttmaa-dayt 
and  Hood  Friday,  without  leave  of  the  House;  and  no  member  of  the 
Commons  shall  al)sent  himself  without  the  permission  of  the  House. 
The  committee  shall  not  in  any  case  proceed  to  business  with  fewer 
than  13  members,  and  they  are  dissolved  if,  for  three  successive 
days  of  sitting,  their  number  is  less  than  that;  unless  they  have  sate 
14  days,  and  then  they  may  proceed  though  reduced  to  12,  and  if  2."; 
days  to  11;  and  they  continue  to  sit  notwithstanding  a  prorogation  of 
the  Parliament.  All  the  1 5  members  of  the  committee  take  a  solenm 
oath,  in  the  House,  that  they  will  give  a  true  judgment  according  to 
the  evidence;  and  every  question  is  determined  by  a  majority.  The 
committee  may  send  for  witnesses,  and  examine  them  upon  oath,  a 
power  which  the  House  of  Commons  does  not  possess;  and  if  they 
report  that  the  petition  or  defence  is  frivolous  or  vexatious,  the  party 
aggrieved  shall  recover  costs.  On  the  close  of  the  whole  business,  the 
committee  report  their  determination  to  the  House;  who  order  the  re- 
turn to  the  writ  to  be  amended  accordingly,  if  necessary,  in  the  man- 
ner already  stated;  and  thus  the  election  is  definitively  decided.  See 
as  to  the  effect  of  the  decisions  of  these  committees,  ante  VI.  B.  \  .  b. 

VII.  The  mode  of  making  laws  is  much  the  same  in  both  Houses. 
It  is  proper  previously  to  premise,  that  for  dispatch  of  business 
each  House  of  Parliament  has  its  Speaker.  The  Speaker  of  the 
House  of  Lords,  whose  office  it  is  to  preside  there,  and  manage  the 
formality  of  business,  is  the  Lord  Chancellor,  or  keeper  of  the  King's 
great  seal,  or  any  other  appointed  by  the  King's  commission:  and, 
if  none  be  so  appointed,  the  House  of  Lords  (it  is  said)  may  elect; 
and  an  instance  of  that  nature  has  occurred  in  the  Iriah  House  of 
Lords.  The  Speaker  of  the  House  of  Commons  is  chosen  by  the 
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House;  but  must  be  approved  by  the  King.  And  herein  the  usage  of 
Ihe  two  Houses  differs,  that  the  Speaker  of  the  House  of  Commons 
cannot  give  his  opinion  or  argue  any  question  in  the  House;  but  tlie 
Speaker  of  the  House  of  Lords,  if  a  Lord  of  Parliament,  may. 

The  Commons  antiently  liad  no  continual  Speaker,  but,  after  con- 
sultation, their  manner  of  proceeding  was  to  agree  upon  some  per- 
son of  great  abilities,  to  deliver  their  resolutions.  In  the  reign  of 
M'iltiam  Jiu/uit,  at  a  great  Parliament  held  at  Hockinnlwm,  a  certain 
knight  came  forth,  and  stood  before  the  people,  and  spake  in  the  name 
ajid  behalf  of  them  all;  who  was  undoubtedly  the  Speaker  of  the 
House  of  Commons  at  that  time.  The  first  Speaker  certainly  known 
was  Petrr  de  Montford,  44  H.  3.  when  the  Lords  and  Commons  sat 
in  several  Houses,  or  at  least  gave  their  assent  severally.  Lex  Cm- 
i>tituiioms  162. 

Hume  is  mistaken,  who  says  that  Peter  de  la  Mere,  chosen  in  the 
first  Parliament  of  Jiic.  II.  was  the  first  Speaker  of  the  Commons. 
Co/.  3.  /I.  3.  And  in  the  rolls  of  Parliament,  S 1  Ed.  3.  A^o.  87.  it  ap- 
l)ear5,  that  Sir  Thomas  Hmi^erfordzhe\dX\tr,  qui  avoit  Us  paroltes  dett 
communes  en  cest  /lariemeni,  addressed  the  King,  in  the  name  of  the 
Commons,  in  that  jubilee  year,  to  ]>ray  that  he  would  pardon  several 
persons  who  had  been  convicted  on  impeachments.  And  there  he  is 
not  mentioned  as  if  his  ofiice  was  a  novelty.  I  Comm.  181.  in  v. 

Sir  Jiichard  ll  a/.^rave,  5  R.  2.  was  the  first  Speaker  who  made  any 
formal  apology  for  inability,  as  now  practised:  Hichard  Kicli,  Ksq.  an. 
28  H.  8.  was  the  first  Speaker  w  ho  is  recorded  to  have  maile  request 
for  access  to  the  King.  Thomas  yioylr,  I'.sq.  an.  34  H.  8.  is  said  to 
be  the  first  Speaker  who  petitioned  for  freedom  of  speech;  and  Sir 
Thomas  Car  grave,  an.  I  KHz.  was  the  first  who  made  the  request  for 
privilege  from  arrests,  t^'c.  %\y  John  Bushhy,  an.  17i?.  2.  was  the 
first  Speaker  presented  to  the  King,  in  full  Parliament,  by  the  Com- 
mons. And  when  Sir  .'Irnald  Savage  was  Speaker,  an.  2  N.  4.  it  was 
the  first  time  that  the  Commons  were  I'equiredby  the  King  to  choose 
a  Speaker.  Vicf.  The  salaiyof  the  Speaker  is  now  settled  at  1500/.  a 
quarter,  or  6000/.  a  year,  under  sfa/.  30  Geo.  3.  f.  10;  which  prohibits 
his  holding  any  office  under  the  Crown  during  pleasure. 

In  each  House  the  act  of  the  majority  binds  the  whole;  and  this 
majority  is  declared  by  votes  openly  and  publicly  given. 

In  the  House  of  Commons  the  Speaker  never  votes  (unless  in  com- 
mittee) except  when  there  is  an  equality  without  bis  casting  vote, 
v;hich  in  that  case  creates  a  majority  of  the  House;  but  the  Speaker 
of  the  House  of  Lords  has  no  casting  vote,  his  vote  being  connected 
■with  the  rest  of  theHouse;  and  in  the  case  of  an  equality  the  jVon  eon- 
tents,  or  negative  voices,  have  the  same  effect  and  operation  as  if 
tiicy  were  in  fact  a  majority.  Lords^  Journ.  '.iS  June  1661.  The  House 
of  Lords  in  Ireland  observes  the  same  rule,  and  in  cases  of  equality 
f,emfier  prasumiLur  firo  negante.  J^d.  Moimtm.i.  105.  Hence  the  or- 
der in  putting  the  t|uestion,  on  appeals  and  writs  of  error,  is  this;  "  Is 
it  your  Loi-dships'  pleasure,  that  this  decree  or  judgment  should  be 
reversed;"  for  if  Ihe  votes  arc  equal,  the  judgment  of  the  Court  be- 
low is  affirmed.  Jb.  ii.  81. 

Here  it  may  not  he  improper  to  obserA-e,  that  there  is  no  casting 
-doice  in  Courts  of  justice;  but  in  the  superior  Courts,  if  the  Judges 
are  equally  divided,  there  is  no  decision;  and  the  cause  is  continued 
in  Court  till  a  majority  concur;  which  they  frequently  do  by  consent 


PARLIAMENT,  VII. 


85 


merely  for  the  purpose  of  sending  the  cause,  by  appeal,  to  a  higher  ju- 
risdiction. At  the  sessions,  the  justices,  in  cases  of  equality,  ought  to 
respite  the  matter  till  the  next  session;  but  if  they  are  equal  one  day, 
and  the  matter  is  duly  brought  before  them  on  another  day  in  the 
same  sessions,  and  there  is  then  an  inequality,  it  will  amount  to  a 
judgment:  for  all  the  time  of  the  session  is  considered  but  as  one  day. 
A  casting  vote  sometimes  signifies  the  single  vote  of  a  person  who 
never  votes  but  in  the  case  of  an  equality;  sometimes  the  double  vote 
of  a  pewon  who  first  votes  with  the  rest,  and  then,  upon  an  equality, 
creates  a  majority  by  giving  a  second  vote.  A  casting  vote  neither 
exists  in  corporations  nor  elsewhere,  unless  it  is  expressly  given  by 
statute  or  charter;  or  what  is  equivalent,  exists  by  immemorial  usage. 
1  Comm.  18  1,  in  n. 

With  respect  toother  formalities  in  the  two  Houses  it  may  be  ob- 
served, there  are  no  places  of  precedency  in  the  House  of  Commons 
as  there  are  in  the  House  of  Lords;  only  the  Speaker  has  a  chair  or 
seat  fixed  towards  the  upper  end,  in  the  middle  of  the  house;  and  the 
clerk,  with  his  assistant,  sits  near  him  at  the  table,  just  below  the 
chair.  The  members  of  the  House  of  Commons  never  had  any  robes, 
as  the  Lords  ever  had,  except  the  Speaker  and  clerks,  who  in  the 
House  wear  gowns,  as  professors  of  the  law  do  during  term  time.  No 
knight,  citizen,  or  burgess  of  the  House  of  Commons,  shall  depart 
from  the  Parliament  without  leave  of  the  Speaker  and  Commons  as- 
sembled; and  the  same  is  to  be  entered  in  the  book  of  the  Clerk  of 
the  Parliament.  &rai.  6  //.  8.  c.  16.  And  in  the  Ur  (Jf  2d  of  P.  M. 
informations  were  preferred  by  the  Attorney  General  against  thirty- 
nine  of  the  House  of  Commons,  tor  departing  without  licence,  where- 
of six  submitted  to  fines;  but  it  is  uncertain  whether  any  of  them 
were  paid. 

Calling  the  House  is  to  discover  what  members  are  absent,  without 
leave  of  the  House,  or  just  cause;  in  wliich  cases  fines  have  been  of- 
ten imposed:  On  the  calling  over,  such  of  the  members  as  are  pre- 
sent, arc  marked;  and  the  defaulters  being  called  over  again  the  same 
day,  or  the  day  after,  and  not  appearing,  are  summoned,  or  sent  for 
by  the  Serjeant  alarms.  Lrx  Constitutionis  159. 

Forty  members  are  requisite  to  make  a  House  of  Commons  for 
dispatch  of  business;  and  the  business  of  the  House  is  to  be  kept  se- 
cret among  themselves.  In  the  23d  year  of  Queen  Elizabeth,  yJrthur 
Ifull,  Esq.  member  of  Parliament,  for  publishing  the  conferences  of 
the  House,  and  writing  a  book  which  contained  matters  of  reproach 
against  some  particular  members,  derogatory  to  the  general  authori- 
ty, power,  and  stale  of  the  House,  and  prejudicial  to  the  validity  of 
the  proceedings,  was  adjudged  by  the  Commons  to  be  committed  to 
the  Toivev  for  six  months,  fined  300/.  and  expelled  the  House.  But 
the  Speaker  of  the  House  of  Commons,  according  to  the  duly  of  his 
office,  as  a  servant  to  the  House,  may  publish  such  proceedings  as  he 
shall  be  ordered,  by  the  Commons  assembled;  and  he  cannot  be  liable 
for  whal  he  does  that  way  by  the  command  of  others,  unless  those 
other  persons  are  liable. 

All  bills,  motions,  and  petitions,  sre  by  order  of  Parliament  to  be 
entered  on  the  Parliament  rolls,  although  they  are  denied,  and  never 
proceed  to  tlie  establishment  of  a  statute,  together  with  the  answere 
/.rr  Constitutionis  154. 
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The  Speaker  of  the  House  of  Commons  is  not  allowed  to  persuade 
or  dissuade  in  passing  a  bill,  only  to  make  a  short  narrative  of  it; 
opening  the  parts  of  the  bill,  so  that  all  may  understand  it;  if  any 
question  be  upon  the  bill,  he  is  to  explain,  but  not  enter  into  ar- 
gument or  dispute.  When  Mr.  Speaker  desires  lo  speak,  he  ought 
to  be  heard  without  interruption;  and  when  the  Speaker  stands  up, 
the  member  standing  up  is  lo  sit  down:  if  two  stand  up  to  speak  to  a 
bill,  he  who  would  speak  against  the  bill,  if  it  be  known,  is  to  be 
first  heard;  otherwise  he  who  was  first  up,  which  is  to  be  detemiin- 
cd  by  the  Speaker;  no  member  is  to  be  taken  down,  unless  by  Mr. 
Speaker,  in  such  cases  as  the  House  do  not  think  fit  to  admit;  and  if 
any  person  speak  impertinently,  or  besides  the  question,  the  Speaker 
is  to  interrupt  him,  and  know  the  pleasure  of  the  House  whether  he 
shall  he  further  heard;  but  if  he  speaks  not  lo  the  matter,  it  may  be 
moderated:  and  whosoever  hisses  or  disturbs  any  person  in  his  speech) 
sliall  answer  it  ai  the  bar  of  the  House. 

in  enacting  laws,  and  other  proceedings  in  Parliament,  the  Lords 
give  their  voices  in  their  House,  from  the  puisne  Lord  srrtaiim,  by 
the  word  Conii  ni,  or  .Vol  Content:  the  manner  of  voting  in  the  House 
of  Commons,  is  by  I'lu  and  and  if  it  be  difficult  to  lell  which  arc 
the  greater  number,  tlie  House  divides,  and  four  tellers  are  appoint- 
ed by  the  Speaker,  two  of  each  side,  lo  number  them,  the  Ayes  go- 
in^  out;  and  the  Noes  staying  in;  and  thereof  repoi  t  is  made  to  the 
House.  When  the  members  of  the  House  go  forth,  none  is  to  stir, 
until  Mr.  Speaker  rises  from  his  scat,  and  then  all  the  rest  aie  to  fol- 
low after. 

To  bring  a  bill  into  the  House,  if  tlie  relief  sought  by  it  is  of  a  pri- 
vate nature,  it  is  fii-si  necessary  to  prefer  a  petition;  which  must  be 
presented  by  a  niemiicr.  and  usually  sets  forth  the  grievance  tlesired 
to  be  remedied.  This  petition  (when  founded  on  facts  that  may  be  in 
their  nature  disputed)  is  referred  to  a  committee  of  members,  who 
examine  the  mutter  alleged,  and  accordingly  report  it  to  the  House; 
and  then  (or  otherwise,  upon  tlie  mere  petition)  leave  is  given  to 
bring  in  the.  bill.  In  public  matters  tlic  bill  is  brought  in  upon  mo- 
tion made  to  the  House,  without  any  petition  at  all.  Formerly,  all 
bills  were  drawn  in  the  form  of  petitions,  which  were  entered  upon 
the  Parliament  lolls,  with  the  King's  answer  thercimto  subjoined; 
not  in  atiy  settled  forn\  of  words,  but  as  the  circumstances  of  the  case 
required:  and  at  the  end  of  each  Parliament  the  judges  drew  them 
inio  the  form  of  a  statute,  which  was  entered  on  the  statute  rolls. 
(See,  among  numberless  other  instances,  the  articuli  clcri,  9  Kdtv.  2.) 
In  the  l  eign  of  th-nry  V.  to  prevent  mistakes  and  abuses,  the  statutes 
were  drawn  up  by  the  Judges  before  the  end  of  the  Parliament;  and 
in  the  reign  q{  Hritry  VI.  bills  in  the  form  of  acts,  according  to  the 
modern  custom,  w  ere  first  introduced. 

It  appears  that,  prior  to  the  reign  of  Hrnry  V.  it  had  been  the 
practice  of  the  Kin;;s  to  adtl  and  enact  more  than  the  commons  peti- 
tioned for.  In  consetjuence  of  this,  there  is  a  very  memorable  peti- 
tion from  the  Commons  an,  2  Hen.  5.  which  slates,  that  it  is  the  li- 
berty and  freedom  of  the  Commons,  that  there  should  be  no  statute 
without  their  assent,  consider  ing  that  they  have  ever  been  atsintem, 
as  well  as  /letttionfrs-;  and  therefore  they  pray  that  for  the  future 
there  may  be  no  aduiiions  to,  or  diminutions  from,  their  petitions. 
•Vnd  in  answ  er  to  this  the  King  granted,  that  from  thenceforth  they 
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should  be  bound  in  no  instance  without  their  assent;  saving  his  royal 
prerogative  to  grant  and  deny  what  he  pleases  ot"  their  petitions. 
Ruff.  Prrf.  XV.  Hot.  Pari.  2  tint.  5.  jVo.  22. 

Any  member  may  move  for  a  bill  to  be  brought  in,  except  it  be 
for  imposing  a  tax,  which  is  to  be  done  by  order  of  the  House;  and 
leave  being  granted,  the  person  making  the  motion,  and  those  who 
second  it,  are  ordered  to  prepare  and  bring  in  the  same. 

Public  bills  or  acts  of  Parliaments  are  commonly  drawn,  such  as 
relate  to  Taxes,  or  other  matters  of  Government,  by  the  several  Pub- 
lic Boards,  according  to  tlieir  respective  jui  isdictions;  others  by  such 
members  of  the  House  of  Commons  as  are  most  inclined  to  eflect 
the  good  of  the  public,  particularly  in  relation  to  the  bill  designed, 
taking  advice  thereupon;  and  acts  for  the  revival,  repeal,  or  contiim- 
ance  of  statutes,  are  penned  by  lawyers,  members  of  the  House,  ap- 
pointed for  that  purpose. 

The  persons  directed  to  bring  in  the  bill,  present  it  in  a  competent 
time  to  the  House,  drawn  out  on  paper,  with  a  multitude  of  blanks, 
or  void  spaces,  where  any  thing  occurs  that  is  dubious,  or  necessary 
to  be  settled  ijy  the  Parliament  itself;  (such,  especially,  as  the  precise 
date  of  times,  the  nature  and  ([uantity  of  penalties,  or  of  any  sums  of 
money  to  be  raised:)  being  indeed  only  the  skeleton  of  the  bill.  In  the 
House  of  Lords,  if  the  bill  begins  there,  it  is  (when  of  a  private  na- 
ture) referred  to  two  of  the  Judges;  to  examine  and  report  the  state 
of  the  facts  alleged,  to  see  that  all  necessary  parlies  consent,  and  to 
settle  all  points  of  technical  propriety.  This  is  read  a  first  time,  and 
at  a  convenient  distance  a  second  time;  and  after  eath  reading  the 
Speaker  opens  to  the  House  the  substance  of  the  bill,  and  puts  the 
question  whether  it  shall  proceed  any  farther.  '1  he  inii  odiicing  of  the 
bill  may  be  originally  opposed,  as  the  bill  itbelf  niay  i.t  either  of  the 
readings;  and  if  the  opposition  succeeds,  the  bill  must  be  dropped  for 
that  session;  as  it  must  also,  if  opposed  with  success  in  any  of  the 
subsequent  stages. 

After  the  second  reading,  it  is  committed,  that  is,  referred  to  a 
committee;  wiiich  is  either  selected  by  the  House  in  matters  of  small 
importance,  or  cl.se  upon  a  bill  of  consequence,  the  House  resolves 
itself  into  a  conmiittee  of  the  whole  House.  A  committee  of  the 
whole  House  is  composed  of  every  mcn^ber;  and  to  form  it,  the 
Speaker  quits  the  chair,  (another  member  being  appointed  chair- 
man,) and  may  sit  and  debate  asa  private  mc  nber.  In  these  commit- 
tees the  bill  is  debated  clause  by  clause,  amendments  made,  the 
blanks  filled  up,  and  sometimes  the  bill  entirely  new  modelled.  Af- 
ter it  has  gone  through  the  committee,  the  chairman  reports  it  to 
the  Hons,*  with  such  amendments  as  tlie  Comm.ittee  have  made;  and 
then  the  House  reconsiders  the  whole  bill  i:gain,  and  the  question  is 
repeatedly  put,  upon  every  clause  and  amendment.  When  the  House 
hath  agreed  or  disagreed  to  the  amendments  of  the  committee,  and 
sometimes  added  new  amendments  of  its  own,  the  bill  is  then  order- 
ed to  be  engrossed,  or  v.'iiitcu  in  a  strong  gross  hand,  on  one  or  more 
long  rolls  (or  presses)  of  parchment,  sewed  together.  When  this  is 
fiitished,  it  is  read  a  third  time,  and  amendments  are  sometimes  then 
made  to  it;  ;ind  if  a  new  clause  be  atldetl,  it  is  done  by  tacking  a  se- 
parate piece  of  parchment  on  the  bill,  which  is  calletl  a  Rider.  A^oy 
84.  The  Speaker  then  again  opens  the  contents:  and  holding  it  up  in 
his  hands,  puts  the  question,  whether  th.c  bill  shall  pass.  If  this  is 
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agreed  to,  the  title  to  it  is  then  settled;  which  used  in  antient  times 
to  be  a  general  one  lor  all  the  acts  passed  in  the  session:  distinct 
titles  for  each  chapter  were  not,  it  seems  probable,  introduced  i\  ith 
much  regularity  before  the  time  of  Henry  VII.  After  this,  one  of  the 
members  is  directed  to  carry  the  bill  to  the  Lords,  and  desire  their 
concurrence;  who,  attended  by  several  more,  carries  it  to  the  bar  of 
the  House  of  Peers,  and  there  delivers  it  to  their  Speaker,  who  comes 
down  from  his  woolsack  to  receive  it. 

It  there  passes  through  the  same  forms  as  in  the  other  House; 
(except  engrossing,  which  is  already  done;)  and,  if  rejected,  no  more 
notice  is  taken,  but  it  passes  nub  Mcntio,  to  prevent  unbecoming  alter- 
cations. But  if  it  is  agreed  to,  the  Lords  send  a  message  by  two  Mas- 
ters in  Chancery,  (or  upon  matters  of  high  dignity  or  importance,  by 
two  of  the  Judges,)  that  they  have  agreed  to  the  same:  and  the  bill 
remains  with  the  Lords,  if  they  have  made  no  amendment  to  it.  But 
if  any  amendments  arc  made,  such  amendments  are  sent  dow  n  with 
the  bill  to  receive  the  concurrence  of  the  Commons.  If  the  Commons 
disagree  to  the  amendments,  a  conference  usually  follows  between 
members  deputed  from  each  House;  these  meet  in  the  /uiinted  chavi- 
bcr,  and  debate  the  matter,  and  for  the  most  part  settle  and  adjust 
the  difference;  but,  if  both  Houses  remain  inflexible,  the  bill  is  drop- 
ped. If  the  Commons  agree  to  the  amendments,  the  bill  is  sent  back 
to  the  Lords  by  one  of  the  members,  with  a  message  to  acquaint 
them  therewith.  The  same  forms  are  observed,  mutatis  tnutandis, 
when  the  bill  begins  in  the  House  of  Lords.  But  w^hen  an  act  of 
grace  or  pardon  is  passed,  it  is  first  signed  by  his  Majesty,  and  then 
read  once  only  in  each  of  the  Houses,  without  any  new  engrossing 
or  amendment.  D'Kvfc'n  Journ.20\7o:  Qom.  Joitm.  \7  June  1747. 
And  when  both  Houses  have  done  with  any  bill,  it  is  always  deposit- 
ed in  the  House  of  Peers  to  wait  the  royal  assent;  except  in  the  case 
of  a  bill  of  Supply,  which  after  receiving  the  concurrence  of  the 
Lords  is  sent  back  to  the  House  of  Commons.  Com.  Jaurn.  24  Jutu 
1660. 

If  any  debate  happens  on  the  first  reading  of  a  bill,  the  Speaker 
puts  the  question  whether  the  same  shall  have  a  second  reading;  and 
sometimes  upon  motion  appoints  a  day  for  it;  for  public  bills,  unlcs:^ 
upon  extraordinary  occasions,  are  seldom  read  more  than  once  a 
day,  the  members  being  allowed  convenient  time  to  consider  of  them; 
if  nothing  be  said  against  a  bill,  the  ordinary  course  is  to  proceed 
w  ithout  a  question;  but  if  the  bill  be  generally  disliked,  a  question  is 
sometunes  put,  whether  the  bill  shall  be  rejected?  If  it  be  rejected, 
it  cannot  be  proposed  any  more  that  sessions:  when  a  bill  hath  been 
read  a  second  time,  any  member  may  move  to  have  the  same  amend- 
ed; but  no  member  of  the  House  is  admitted  to  speak  more  than  once 
in  a  debate,  except  the  bill  be  read  more  than  once  that  day,  or  the 
whole  House  is  turned  into  a  committee;  and  after  some  time  spent 
in  debates,  the  Speaker,  collecting  the  sense  of  the  House,  reduces 
the  same  to  a  question,  which  he  submits  to  the  House,  and  is  pu&to 
the  vote;  and  a  question  is  to  be  put,  after  the  bill  is  so  read  a  se- 
cond time,  whether  it  shall  be  committed?  The  Chairman  of  the 
committee  makes  his  report  of  a  bill  at  the  side  bar  of  the  House, 
reading  all  the  alterations  made,  and  then  delivers  the  same  to  the 
clerk  of  the  Parliament;  who  likewise  reads  all  the  amendments,  and 
the  Speaker  puts  the  question,  v/hether  they  shall  be  read  a  second 
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time?  And  if  that  be  agreed  unt&,he  reads  the  amendments  himself, 
and  puts  the  question,  whether  the  bill  so  amended  shall  be  engross- 
ed, and  read  a  third  time,  some  other  day?  In  the  House  of  Lords,  if 
a  bill  be  not  commiued,  then  it  is  to  bo  read  a  third  time,  and  the 
next  question  to  be  for  its  passinjj;  and  on  the  third  rcadint^  of  the 
bill,  any  member  may  speak  against  the  whole  bill  to  throw  out  the 
same,  or  for  amendment  of  any  clause.  Pract.  Holic.  in  Far.  397, 
398. 

In  cases  of  private  bills,  w  hen  the  petition  is  read,  and  leave  given 
to  bring  in  the  bill,  the  persons  concerned  and  aficcted  by  it  may  be 
heard  by  themser.  es  or  counsel  at  the  bar,  or  before  the  committee, 
to  whom  such  bill  is  referred;  ftiid  in  case  of  a  Peer,  he  shall  be  ad- 
mitted to  come  within  the  bar  of  the  House  of  Commons,  and  sit  co- 
vered on  a  stool  whilst  the  same  is  debLttinsj.  And  after  counsel  arc 
heard  on  both  sides,  and-  the  House  is  satlslicd  with  the  contents  of 
the  bill,  it  goes  through  the  several  forms. 

The  Royai  j-Is^ent  may  be  given  two  ways:  I.  In  person;  when 
the  King  comes  to  the  House  of  Peers,  in  his  crown  and  royal  robes, 
and  sending  for  the  Commons  to  the  bar,  the  titles  of  all  the  bills  that 
have  passetl  both  Houses  are  read;  and  the  King's  answer  is  declared 
by  the  clerk  of  the  Parliament  in  .Vor man- French:  a  badge,  it  must 
be  owned,  (now  the  only  one  remaining,)  of  conquest;  and  which  one 
could  wish  to  see  fall  into  total  oblivion,  unless  it  be  reserved  as  a 
solemn  memento  to  remind  us  that  our  liberties  are  mortal,  having 
once  been  destroyed  by  a  foreign  force.  If  the  King  consents  to  a 
public  bill,  the  clerk  usually  declares,  "  J.e  Hoy  U  vcut — The  King 
wills  it  so  to  be:"  if  to  a  private  bill,  "  Soil  fait  comme  il  est  desire; 
Be  it  as  it  is  desired."  If  the  king  refuses  his  assent,  it  is  in  the  gen- 
tle language  of  *'  Lc  Hoy  s*avisera;  The  King  will  advise  upon  it." 
When  a  bill  of  Supply  is  passed,  it  is  carried  up  and  presented  to 
the  King,  by  the  Speaker  of  the  House  of  Commons;  and  the  royal 
assent  is  thus  expressed,  "  Le  Roy  rrmcrcic  «es  hyal  subjecla,  accefitc 
leur  itenevolcnccy  i-t  austsi  It  vcul ;  The  King  thanks  his  loyal  Sub- 
jects, accepts  their  benevolence,  and  wills  it  so  to  be."  Hot.  Pari.  9 
Hen.  4.  in  Hrtjn.:  4  Inf>t.  30,  31-.  In  case  of  an  act  of  grace,  which 
originally  proceeds  from  the  Crown,  and  has  the  royal  assent  in  the 
first  stage  of  it,  the  Clerk  of  the  Parliament  thus  pronounces  the  gra- 
titude of  the  Subject;  "  I.ca  firi'lats,  veigneursyet  commons,  en  ce/irc- 
sent  /tar/iament  assembles,  au  nom  de  touts  vous  aittrea  subjects,  rtmcr- 
cient  treit  humhlement  voire  Majcste,  et  firicnt  a  Dieu  vous  donner  en 
Kantr  bonne  vie  et  lonffue;  The  Prelates,  Lords,  and  Commons,  in  this 
present  Parliament  assembled,  in  the  name  of  all  your  other  Subjects, 
most  humbly  thank  your  Majesty,  and  pray  to  God  to  grant  you  in 
health  and  wealth  long  to  live."  D^Ewes's  Journ.  31. 

The  words  Le  Hoy  s'avisera  correspond  to  llie  phrase  formerly 
used  by  Courts  of  justice,  when  they  required  time  to  consider  of 
their  judgment;  viz.  Curia  advisare  vult.  And  there  can  be  Hltle 
doubt  but,  originally,  these  words  implied  a  serious  intent  in  the 
King  to  take  the  subject  under  consideration;  and  they  only  became 
in  effect  a  negative,  when  the  bill  or  petition  was  annulled  by  a  dis- 
solution, before  the  King  communicated  the  result  of  his  dclibera- 
lion:  for  in  the  Rolls  of  Parliament,  the  King  sometimes  answers, 
that  the  petition  is  tmreasonabic,  and  cannot  be  granted;  sometimes 
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he  answers,  that  he  and  his  Counci^  vill  consider  ol  it;  as  in  Jiot. 
Pari.  37  Ji.  3.  Ao.  33.  ."• 

This  prerogative  of  rejectin;;  bills  was  exercised  to  such  an  extent, 
in  anticnt  times,  that  D'Jiwrs  informs  us,  that  Queen  Elizahtlh  at  the 
close  of  one  session  gave  her  assent  to  twenty-four  public,  and  nine- 
teen private  bills;  and  at  ihc  same  time  rejected  forty-eight,  which 
had  passed  the  two  Houses  of  Parliament.  Juurn.  396.  The  last  time 
it  was  exerted  was  in  the  year  1692,  by  King  U'illiam  III.  who  at  first 
refused  his  assent  to  the  bill  for  triennial  Parliaments;  but  was  pre- 
vailed upon  to  permit  it  to  be  enacted,  two  years  afterwards.  De 
Lolme  404. 

By  §  3,  4.  of  33  //.  8.  c.  21.  whi^i  was  passed  to  attaint  Queen 
Kuthcrivv  of  treason,  it  was  enacted  that  the  King's  assent  by  letters 
patent  under  his  great  seal,  signed  with  his  hand,  and  notified  in  his 
absence  to  both  Houses  assembled  together  in  the  Lords'  House, 
ever  was  and  should  be  of  like  force,  as  if  given  by  the  King  in  person. 

When  the  bill  has  received  the  royal  assent  in  either  of  these  ways, 
it  is  then,  and  not  before,  a  statute  or  act  of  Parliament,  and  is  placed 
among  the  records  of  the  kingdom;  there  needing  no  formal  pro- 
mulgation to  give  it  the  force  of  a  law,  as  was  necessary  by  the  civil 
law  with  regard  to  the  Emperor's  edicts:  because  every  man  in  Kng- 
land  is,  in  judgment  of  law,  party  to  the  making  of  an  act  of  Parlia- 
ment, being  present  thereat  by  his  representatives.  However,  a  copy 
thereof  is  usually  printed  at  the  King's  press  for  the  information  of 
the  whole  land.  And  formerly,  before  the  invention  of  printing,  it 
was  used  to  be  published  by  the  Sherifl  of  every  county;  the  King's 
writ  being  sent  to  him  at  the  end  of  every  session,  together  with  a 
transcript  of  all  the  acts  made  at  tliat  session;  commanding  him,  "  ui 
xlattita  itlQi  et  oninfs  arlictdon  in  eindem  contntlosy  in  singulis  tocia  ubi 
cxjudire  viderit^  /lublicp Jiroclamari^  ft  ^firinitcr  tcneri  et  ob&crvari  fa- 
cial." And  the  usage  was  to  proclaim  them  at  his  County-Court,  and 
there  to  keep  them,  that  whoever  would  might  read  or  take  copies 
thereof;  ^rhich  custom  contintied  till  the  reign  of  Henry  VII.  3  Inist. 
41:4  InHi.  26.  Sec  further,  title  Siaiuic. 

An_act  of  Parliament,  thus  made,  is  the  exercise  of  the  highest  au- 
thority that  Ibis  Idngdoni  acknowledges  upon  earth.  It  hath  power  to 
bind  every  Subject  in  the  land,  and  the  dominions  thereunto  belong- 
ing; nay,  even  the  King  himself,  if  particularly  named  therein.  And  it 
cannot  be  altered,  ameJided,  dispensed  with,  suspended,  or  repealed,, 
but  in  the  same  forms  and  by  the  same  authority  of  Parliament:  for 
it  is  a.maxim  in  law,  that  it  requires  the  same  strength  to  dissolve, 
as  to  create  an  obligation.  It  is  true  it  was  formerly  held,  that  the 
King  might  in  many  cases  disjjensc  with  penal  statutes.  Finch.  /..  81, 
234:  Bacon.  Jileni.  c.  19.  But  now,  by  tlar.  I  II'.  cj"  Al.  it.  2.  c.  2.  it  is 
declared  that  the  suspending  or  dispensing  with  laws  by  regal  autho- 
rity, without  consent  of  Parliament,  is  illegal;  as  has  already  been  re- 
peatedly noticed.  See  this  Dictionary,  title  AVn^'. 

VIII.  An  Adjournment  is  no  more  than  a  continuance  of  the  ses- 
sion from  one  day  to  another,  as  the  word  itself  signifies;  and  this  is 
done  by  the  authority  of  each  House  separately  every  day;  and  some- 
times for  a  fortnight  or  month  together,  as  at  Christmas  or  Easter.,  or 
xipon  other  particular  occasions.  But  the  adjournment  of  one  House 
is  no  adjournment  of  the  other.  4 /ns-f.  28.  It  hath  also  been  usual. 
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when  his  Majesty  hath  signiBed  his  pleasure  that  both  or  either  of 
the  Houses  should  adjoum  themselves  to  a  certain  day,  to  obey  the 
King's  pleasure  so  signified,  and  to  adjoum  accordingly.  Com.Journ. 
PaHHim.  Otherwise,  besides  the  indecorum  of  a  refusal,  a  proroga- 
tion would  assuredly  follow;  which  would  often  be  very  inconvenient 
to  both  public  and  private  business.  For  prorogation  puts  an  end  to 
the  session:  and  then  such  bills  as  are  only  begun  and  not  perfected 
must  be  resumed  dc  novo  (if  at  all)  in  a  subsequent  session,  whereas, 
after  an  adjournment,  all  things  continue  in  the  same  state  as  at  the 
time  of  the  adjournment  made,  and  may  be  proceeded  on  without  any 
fresh  commencement. 

A  Prorogation  is  the  continuance  of  the  Parliament  from  one  ses- 
sion to  another,  as  an  adjournment  is  a  continuation  of  the  session 
from  day  to  day.  This  is  done  by  the  royal  authority,  expressed 
either  by  the  Lord  Chancellor  in  his  JIajcsty's  presence,  or  by  com- 
mission fi'om  the  Crown,  or  frequently  by  proclamation. 

At  the  beginning  of  a  new  Parliament,  when  it  is  liot  intended  that 
the  Parliament  should  meet,  at  the  return  of  the  writ  of  summons, 
for  dispatch  of  business,  the  practice  is  to  prorogue  it,  by  a  writ  of 
prorogation;  as  the  Parliament  called  in  1790  was  prorogued  twice  by 
writ;  and  the  first  Parliament  in  the  reign  of  Geo.  111.  was  proro- 
gued by  four  writs.  On  the  day  upon  which  the  writ  of  summons  is 
returnable,  the  members  of  the  House  of  Commons  who  attend,  do 
not  enter  their  own  House,  or  wait  for  a  message  from  the  Lords, 
but  go  immediately  up  to  the  House  of  Lords  where  the  Chancellor 
reads  the  WTit  of  prorogation,  and  when  it  is  intended  that  they  should 
meet  upon  the  day  to  which  the  Parliament  is  prorogued  for  dispatch 
of  business,  notice  is  given  by  a  proclamation.  I  Comm.  c.  2.  /i.  187. 
in  n.  See  fiost. 

Both  Houses  are  necessarily  prorogued  at  the  same  time,  it  not  be- 
ing a  prorogation  of  the  House  of  Lords,  or  Commons,  but  of  the  Par- 
liament. The  session  is  never  understood  to  be  at  an  end  until  a  pro- 
rogation: though,  unless  some  act  be  passed  or  some  judgment  given 
in  Parliiunent,  it  is  in  truth  no  session  at  all.  4  Inxi.  28:  Ilalc  of  Farl. 
38:  Hut.  61.  And  formerly  the  usage  was,  for  the  King  to  give  the 
royal  assent  to  all  such  bills  as  he  approved,  at  the  end  of  every  ses- 
sion, and  then  to  prorogue  the  Parliament;  though  sometimes  only  for 
a  day  or  two:  after  w  hich  all  business  then  depending  in  the  Houses 
was  to  be  began  again.  Which  custom  obtained  so  strongly,  that  it 
once  became  a  question,  whether  giving  the  royal  assent  to  a  single 
bill  did  not,  of  course,  put  an  end  to  the  session.  And,  though  it  was 
then  resolved  in  the  negative,  yet  the  notion  was  so  deeply  rooted, 
thai  the  ntut.  1  Car.  1.  c.  7.  was  passed  to  declare,  that  the  King's  as- 
sent to  that  and  some  other  acts  should  not  put  an  end  to  the  session; 
and  even  so  late  as  the  reign  of  Char/en  II.  we  find  a  proviso  frequent- 
ly tacked  to  a  bill,  that  his  Majesty's  assent  thereto  should  not  deter- 
mine the  session  of  Parliament.  Siai.  12  Cur.  2.  c.  1:  22  SJ"  23  Car.  2. 
c.  1 .  But  it  now  seems  to  be  allowed,  that  a  prorogation  must  be  ex- 
pressly made,  in  order  to  determine  the  session. 

All  orders  of  Parliament  determine  by  prorogation:  and  one  taken 
by  order  of  the  Parliament,  after  their  prorogation,  may  be  discharged 
on  an  habeas  corjius,  as  well  as  after  a  dissolution;  but  it  was  long 
since  determined,  that  the  dissolution  of  a  Parliament  did  not  alter 
the  state  of  impeachments,  brought  up  by  the  Commons  in  a  preced- 
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ing  Parliament.  Raym.  120:  t  /.rv.  384.  See  title  ImJicachmnU.  Case* 
of  appeals  and  writs  of  error  shall  continue,  and  are  to  be  proceeded 
on,  in  ^ra/u  r/uo,  Iffc.  as  tliey  stood  at  the  dissolution  of  the  last  Parlia- 
ment. Ttaym.  381. 

A  proi-ogaiion  of  Parliament  is  always  by  the  King,  ajid  in  this  case 
the  sessions  must  begin  ilc  novo.  An  adjournment  is  by  earh  iioiise, 
and  the  .-iessions  continues  nolw  ithslanding  such  adjouniment.  I  Mod. 
242.  By  a  prorogation  of  Parliament,  there  is  a  session;  and  cvcrj- 
several  session  of  Parliament  is  in  law  a  several  Parliament:  though 
if  it  he  onl>  an  adjoumnienl,  there  is  no  session;  and  when  a  Parlia- 
ment is  cailcti  and  doth  sit,  hut  is  dissolved  without  any  act  passed, 
or  judgment  given,  it  is  n(»  Session  of  Parliament,  but  a  Convention. 
4  //«;.  27.  If  ;.  Parliament  is  assembled,  and  oiders  made,  and  writs 
of  error  brou^iii  in  the  House  of  Peers,  and  several  bills  agreed  on, 
but  none  signed;  this  is  but  a  Convention,  and  no  Parliament,  or  Ses- 
sion of  Parliaiuent:  but  every  session,  in  which  the  King  signs  a  bill, 
is  a  Pariiiiincnt,  and  so  every  Parliament  is  a  session.  1  Kol.  Ke/i. 
29:  Hut.  61. 

Tlic  Parliament  from  the  first  day  of  sitting  is  called  the  first  Ses- 
sion of  Parliament,  Sec.  lioym.  120.  And  the  Courts  of  justice  rx  <,f- 
Jicio  are  to  take  notice  of  the  beginning,  i)rorogation,  and  ending  of 
every  Parliament;  also  of  all  ger.eral  statutes.  1  J.rv.  296:  Hob.  111. 

On  prorogation,  such  bills  as  have  passed,  not  having  received  the 
royal  assent,  must  fall;  for  there  can  be  no  act  of  Parliament,  without 
consent  of  the  Lords  and  Commons,  and  the  royal  Jiat  of  the  King, 
giving  his  consent  personally,  or  by  commission.  Special  acts  have 
occasionally  been  passed  to  prevent  the  effect  of  prorogation  of  Par- 
liament, in  cases  of  Impeachment.  Sec.  See  45  (i.Z.c.  117  ^  125. 

It  was  held  generally,  that  the  King  could  not  summon  a  Parlia- 
ment Iwfore  the  day  to  which  it  was  last  prorogued;  and  that  when  a 
Parliament  was  prorogued  to  a  certain  day,  they  did  not  meet  on  that 
day,  unless  it  were  particularly  declared,  by  the  proclamation  giving 
notice  of  the  prorogation,  that  they  should  meet  fcr  the  disf^afch  cf 
businres,  and  v.  hcn  it  had  not  been  prorogued  by  such  a  i>roclamation, 
and  it  was  intended  that  Parliament  should  actually  sit,  it  was  the  es- 
tablished practice  to  issue  a  proclamation,  to  give  notice  that  it  was 
for  the  dispatch  of  husinesF;  and  this  proclamation,  unless  upon  some 
urgent  occasion,  bore  date  at  least  fuity  days  before  the  meeting.  2 
/Jat.\.  239.  Provisions  for  the  meeting  of  Parlii-.ment  within  fourteen 
days  have  been  from  time  to  time  made  by  the  several  Militia  acts. 
By  the  existing  acts,  42  G.  3.  r.  90.  for  J:nglandi  c.  91.  for  •Scotland; 
in  all  cases  of  actual  invasion,  or  imminent  danger  of  it.  and  in  cases 
of  rebellion  or  insurrection,  the  King  having  first  coniminiicatcd  the 
occasion  to  Parliament,  if  sitting,  and  if  no  Parliament  be  sitting,  hav- 
ing notified  the  occasion  by  ])roclamation,  may  order  the  militia  to  be 
called  out  and  embodied.  .\nd  wherever  this  is  done,  if  the  Parliament 
be  adjourned  or  prorogued,  he  shall  convene  them  within  fourteen 
days.  See  42  G.  3.  r.  90.  §  1 1 1  —  1 13.  146,  147.  and  c.  91.  §  109.  142. 

liy  37  G.  3.  c.  127.  a  permanent  provision  was  introduced,  That 
whenever  the  King  shall  be  pleased,  by  advice  of  the  Privy  Council, 
to  issue  a  proclamation  that  Parliament  shall  meet  and  be  holden  for 
dispatch  of  business,  on  any  day  not  less  than  fourteen  days  from  (he 
*tate  of  such  proclamation,  the  same  shall  be  sufficient  itotice  to  all 
persons,  and  the  Parliament  shall  stand  prorogued  to  the  day  and 
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place  therein  declared,  notwithstanding  any  former  prorogation,  or 
any  law  or  usage  to  the  conirar)'.  And  by  39  (Jf  40  G.  3.  c.  14.  this 
provision  is  extended  to  the  case  of  an  adjournmenlof  Parliament,  as 
well  as  a  proi-ogation. 

A  Dissolution  is  the  civil  death  of  the  Parliament;  and  this  may  be 
effected  three  ways;  Firsts  By  the  King's  will,  expressed  either  in 
person  or  by  representation.  For,  as  the  King  has  the  sole  right  of 
convening  the  Parliament,  so  also  it  is  a  branch  of  the  royal  Preroga- 
tive, that  he  may  (whenever  he  pleases)  prorogue  the  Parliament  for 
a  time,  or  put  a  final  period  to  its  existence.  If  nothing  had  a  right  to 
prorogue  or  dissolve  a  Parliament  but  itself,  it  might  happen  to  be- 
come perpetual.  And  this  would  be  extremely  dangerous,  if  at  any 
time  it  should  attempt  to  incroach  upon  the  Executive  Power:  as  was 
fatally  experienced  by  the  unfortunate  King  Charles  the  first;  who 
having  unadvisedly  passed  an  act  lo  continue  the  Parliament  then  in 
being,  till  such  time  as  it  should  please  to  dissolve  itself,  at  last  fell  a 
sacrifice  to  that  inordinate  power,  which  he  himself  had  consented  to 
give  them.  It  is  therefore  extremely  necessary  that  the  thrown  should 
be  empowered  to  regulate  the  duration  of  these  assemblies,  under  the 
limitations  which  the  English  constitution  has  prescribed:  so  that,  on 
the  one  hand,  they  may  fi-equentiy  and  regularly  come  together,  for  the 
dispatch  of  business  and  redress  of  grievances;  and  may  not,  on  the 
other,  even  with  the  consent  of  the  Crown,  be  continued  lo  an  incon- 
venient or  unconstitutional  length. 

A  Parliament,  it  hath  been  said,  ought  not  to  be  dissolved  as  long 
as  any  bill  remains  undiscussed;  and  proclamation  must  be  made  in 
the  Parliament,  that  if  any  person  have  any  petition,  he  shall  coiiu:  in 
and  be  heard,  and  if  no  answer  be  given,  it  is  intended  the  Public  are 
satisfied. 

Secojidiy^  A  Parliament  may  be  dissolved  by  the  demise  of  the 
Crown.  This  dissolution  formerly  happened  immediately  upon  the 
death  of  the  reigning  sovereign;  for  he  being  considered  in  law  as  the 
head  of  the  Parliament,  that  failing,  the  whole  body  was  lield  to  be  ex- 
tinct. But  the  calling  a  new  Parliament  immediately  on  the  inaugu- 
ration of  the  successor  being  found  inconvenient,  and  dangers  being 
apprehended  from  having  no  Parliament  in  being,  in  case  of  a  disputed 
succession,  it  was  enacted  by  siat.  7  tJ"  8  W.  3.  c.  15.  that  the  Parlia- 
ment in  being  should,  if  sittuig,  continue  for  six  months  after  the  de- 
mise of  the  Crown,  unless  sooner  dissolved,  &:c.  by  the  Successor: 
and  if  not  sitting,  should  meet  on  the  day  of  prorogation;  and  that  in 
case  no  Parliament  was  in  being,  the  last  preceding  Parliament 
should  convene  and  sit.  By  itai.  6  ylnn.  c.  7.  §  4  it  is  more  explicitly 
enacted,  that  Parliament  shall  not  be  determined  or  dissolved  by  de- 
mise of  the  Crown;  but  shall  continue,  and  if  sitting  at  the  time  of 
such  demise,  immediately  proceed  to  act  for  six  months  and  no  longct , 
unless  sooner  prorogued  or  dissolved  by  the  Successor:  and  if  pro- 
rogued, shall  meet  on  the  day  of  ihe  prorogation,  and  sit  for  the  re- 
mainder of  the  said  six  months,  unless  sooner  dissolved,  &;c.  By  %  5, 
it  is  provided,  that  if  there  be  a  Parliament  in  being  al  the  time  of  the 
demise  of  the  Crown,  but  the  same  happens  to  be  then  separated  by 
adjournment  or  prorogation,  such  Parliament  shall  immediately  uftcr 
such  demise  meet,  convene,  aiid  sit,  and  sliall  act.  notwithstanding 
such  demise,  for  six  months,  unless  sooner  dissolved,  Stc.  By  §  6.  (re- 
pealed by  37  G.  3.  c.  127.)  it  was  provided,  that  in  case  at  the  time  of 
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such  demise  ihcre  were  no  Parliament  in  being  that  had  met  and 
sate,  llie  last  preceding  Parliament  should  immediately  convene. 
The  said  act,  37  G.  3.  r.  127.  enacts,  (§  3.)  that  incase  of  the  demise 
of  the  Crown,  subsequent  to  the  dissolution  or  expiration  of  a  Parlia- 
ment, and  before  the  day  appointed  by  tlie  writs  of  summons  for  as- 
sembling a  new  Parliament,  in  such  case  the  last  preceding  Parlia- 
ment shall  immediately  convene  and  sit  at  IVt  stminstery  and  be  a 
Parliament  for  six  months,  and  no  longer,  as  if  the  said  Parliament 
had  not  been  dissolved  or  expired:  subject  to  be  dissolved  or  pro- 
rogued by  the  Successor.  By  §  -i.  this  proviso  is  extended  to  the  case 
of  the  demise  of  a  Successor  to  the  Crown,  within  six  months  after  his 
succession,  without  his  having  dissolved  the  Parliament,  or  after  it 
shall  have  been  dissolved,  antl  before  a  new  one  shall  have  met.  By 
§  5.  it  is  enacted,  that  in  case  of  the  demise  of  the  Crown,  on  or  after 
the  day  ap|x>inted  by  the  writs  of  summons,  for  assembling  a  new 
Parliament,  and  before  such  new  Parliament  shall  have  actually  met, 
such  new  Parliament  shall  immediately  after  such  demise  convene 
and  sit  at  IVctimimlcr,  and  be  a  Parliament  for  six  months,  and  no 
longer,  subject  to  be  dissolved,  Isfc. 

Lasily,  a  Parliament  maybe  dissolved  or  expire  by  length  of  time. 
For  if  either  the  Legislative  Body  were  perpetual;  or  might  last 
for  the  life  of  the  Prince  who  convened  them,  as  formerly;  and  were 
so  to  be  supplied,  by  occasionally  filling  the  vacancies  w  ith  new  re- 
presentatives; in  these  cases,  if  it  were  once  corrupted,  the  evil 
would  be  past  all  remedy;  but  when  different  bodies  succeed  each 
other,  if  the  people  see  cause  to  disapprove  of  the  present,  they  may 
rectify  its  faults  in  the  next.  A  Legislative  Assembly  also,  which  is 
sure  to  be  separated  again,  (whereby  its  members  will  themselves  be- 
come private  men,  and  subject  to  the  full  extent  of  the  laws  which 
they  have  enacted  for  others,)  will  think  themselves  bound,  in  inte- 
rest as  well  as  duly,  to  make  only  such  laws  as  are  good.  The  ut- 
most extent  of  time  that  the  same  Parliament  was  allowed  to  sit,  by 
ttai.  6  W.  is!  M.  c.  2.  was  three  years;  after  the  expiration  of  which, 
reckoning  from  the  return  of  the  first  summons,  the  Parliament  was 
to  have  no  longer  continuance.  But  by  tiat.  1  Geo.  1.  si.  2.  r.  38.  (in 
order,  professedly,  to  prevent  the  great  and  continued  expenses  of 
frequent  elections,  and  the  violent  heats  and  atiimosiiies  consequent 
thereupon,  and  for  the  peace  and  security  of  the  government  then 
just  recovering  from  the  late  rebellion,)  this  term  was  prolonged  to 
ipven  years:  and,  what  alone  is  an  instance  of  the  vast  authority  of 
I'arliamcnt,  the  very  same  Home,  that  was  chosen  for  three  years, 
enacted  its  own  continuance  for  seven.  So  that,  as  our  Constitution 
now  stands,  the  Parliament  must  expire,  or  die  a  natural  death,  at  the 
end  of  every  sevcntli  year,  if  not  sooner  dissolved  by  the  royal  prero- 
gative, as  it  generally  is,  in  the  course  of  every  five  or  six  years. 

This  Sepieimial  Act  has  been  termed  an  unconstitutional  exertion 
of  the  authority  of  Parliament;  and  the  reason  alleged  is,  that  those 
who  had  a  power  delegated  to  them  for  three  years  only,  could  have 
no  right  to  extend  that  term  to  seven  years.  But  this,  says  Mr. 
Christian.,  appears  to  he  a  fallacious  mode  of  considering  the  sub- 
ject. Before  the  Triennial  Act,  6  IV.  ts"  M.  c.  2.  the  duration  of  Par- 
liament was  only  limited  by  the  pleasure  or  death  of  the  King;  and 
it  never  can  be  supposed  that  the  next,  or  any  succeeding,  Parliament 
had  not  the  power  of  repealing  the  Triennial  .^ct;  and  if  that  had 
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l>een  done,  Uien  as  before,  they  might  have  sat  17  or  70  years.  It  is 
certainly  true,  that  the  simple  repeal  of  a  former  statute  would  have 
extended  their  continuance  much  beyond  what  was  done  by  the  Sep- 
tennial Act.  I  Comm.  c.  2.  ad  Jin.  in  n.  To  this  niay  be  added  an  ob- 
servation, which  seems  unaccountably  to  have  been  passed  over  in  si- 
lence by  the  defenders  (and  therefore  no  wonder  by  the  accusers)  of 
the  Septennial  ,\ct;  namely,  that  it  is  not  true  in  fact,  as  the  argu- 
ment is  usually  put,  that  a  Parliament  chosen  for  tliree  years  con- 
tinued themselves  for  seven,  since  it  tvas  oidy  one  part  of  the  Parlia- 
ment, the  House  of  Commons,  which  was  chosen  for  any  limited  time; 
and  the  Septennial  Act  was  the  act  of  the  whole  Lesmlalure. 

Pakliamestum  Uiabolicuu,  a  Parliament  held  at  Coventry, 3S 
ff.  6.  wherein  Edward  Earl  of  March,  (afterwards  King  £d%u.  IV.) 
and  many  of  the  chief  nobility  were  attainted,  was  so  called;  but  the 
acts  then  made  were  anntilled  by  the  succeeding  Parliament.  Holing- 

shed'a  Chron. 

Pauliamentum  In'DOCTORum,  the  Lack-learning  Parliament,  A 
Parliament  held  6  H,  4.  whercunto  by  special  precept  to  the  Sheriffs 
in  their  several  counties,  no  lawyer,  or  person  skilled  in  the  law,  was 
to  come.  See  title  Parliament  VI.  2. 

Parliamestcm  Insanum,  a  Parliament  assembled  at  Oxford, 
anno  41  H.  3.  so  styled,  from  the  madness  of  their  proceedings;  and 
because  the  Lords  came  with  armed  men  to  it,  and  contentions  grew 
very  high  between  the  King,  Lords,  and  Commons,  whereby  many 
extraordinary  things  were  done.  4  Inst. 

Parliamentum  Religiosorum.  In  most  convents,  they  had  a 
common  room  into  which  the  brethren  withdrew  for  conversation; 
and  the  conference  there  had  was  termed  Parliamentum.  iMat.  Paris. 
The  abbot  of  Croyland  used  to  call  a  Parliament  of  his  monks,  to 
consult  about  the  affairs  of  his  monaster)*:  and  at  this  day,  the  Socie- 
ties of  the  two  Temples,  or  Inns  of  Court,  call  that  assembly  of  the 
Benchers  or  Governors,  a  Parliament;  wherein  they  confer  upon  the 
common  affairs  of  their  several  Houses.  Cromjit.  Juried.  I. 

PAROL,  Word  of  Mouth;  See  titles  Mgrcemenl;  Fraud;  Msumji- 
sit;  Will;  Trust. 

As  to  what  things  may  be  done  by  Parol  without  deed,  the  follow- 
ing determinations  may  deserve  notice. 

An  use  will  not  pass  by  Parol  without  deed;  but  Ch.  J.  Pemherton 
said,  it  would  be  a  good  trust  or  Ch,vicerv  use,  if  for  money.  2  ShoK. 
156.  A  Parol  release  is  good  to  discliargc  a  debt  by  simple  contract. 
Arg.  2  AV/osf.  417. 

A  promise  merely  executory  on  both  parts;  as  if  I  promise  B.  5». 
if  lie  goes  to  PauVs,  before  i.'.  goes,  I  may  discharge  him,  and  so 
shall  discharge  myself  of  payment  of  the  ^s.  for  no  debt  was  yet  due, 
nor  any  ihuig  executed  on  either  side.  3  Lev.  238.  An  agreement  in 
writing,  since  tiie  statute  of  frauds  and  perjuries,  may  be  discharged 
by  Parol.  Vern.  240.  A  rent  assigned  in  lieu  ofdowcrmay  be  by  Pa- 
rol without  deed,  though  it  be  a  freehold  created  de  novo:  and 
tliough  a  rent  lies  in  grant;  because  this  is  not  properly  a  grant,  but 
an  appointment.  \2Mod.20\.  Lessee  for  years  surrendered  to  the 
lessor  by  Parol  reserving  rent;  adjudged  this  was  a  good  reservation 
upon  the  contract,  and  that  an  action  of  debt  would  lie  for  the  rent  af- 
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ter  the  first  day  of  payment  incurred,  though  the  reservation  was  by 
way  of  contract,  and  without  any  deed.  3  Hal/c.  3i2./il.7. 

If  one  has  a  bill  of  exchange,  he  may  authorise  another  to  indorse 
liis  name  upon  it,  by  Parol;  and  when  that  is  done,  it  is  all  one  as  if 
he  had  done  it  himself.  12  Mod.  564.  See  title  Bi//  nf  Exchangi^. 

An  insurance  was  made  from  Archangel  to  tlie  Downs,  and  from 
the  Downn  to  Leghorn,  but  there  was  a  Parol  agreement  at  the  same 
time,  tliat  the  policy  should  not  commence  till  the  ship  came  to  such 
a  place,  and  it  was  held,  tliat  the  Parol  agreement  should  avoid  (or 
defeat)  the  writing;  cited  jier  Holt  Ch.J.  as  adjudged  in  Ptmbcrton's 
lime.  2  Halk.  444,  445.  Sec  title  Jnmrance. 

If  a  thing  is  granted  by  a  writing,  which  is  grantable  by  Parol,  it 
may  be  revoked  by  Parol.  10  Mod.  74. 

Deputation  of  an  oflicc  is  in  its  own  nature  grantable  by  Parol;  and 
therefore  though  it  should  happen  to  be  granted  by  wrilmg,  yet  since 
it  is  in  itself  grantable  by  Parol,  it  may  be  revoked  by  Parol.  10 
Mod.  74. 

Pa  HOLS,  or  Pleadings,  are  the  mutual  altercations  between  the 
plaintiff  and  defendant;  which  at  present  arc  sat  down  and  delivered 
into  the  proper  office  in  writing,  though  formerly  they  were  usually 
put  in  by  their  counsel  ore  tenus,  or  viva  voce,  in  Court,  and  then  mi- 
nuted down  by  the  chief  clerks,  or  prolhonotaries;  whence  in  our  old 
law  French  the  pleadings  are  frequently  denomuiatcd  the  Parol.  3 
Comm.  293.  See  title  Pleadings. 

Parol  is  sometimes  joined  with  lease,  as  lease  Parol,  i.  e.  lease  /ler 
Parol,  a  lease  by  word  of  mouth,  to  distinguish  it  from  a  lease  in 
writing.  Cowell. 

Parol  Ahrest,  Any  Justice  of  Peace  may,  by  word  of  mouth,  au- 
thorize any  one  to  arrest  another  who  is  guilty  of  a  breach  of  the 
peace  in  his  presence,  c?f .  Oatt.  1 17.  See  title  Jrrest. 

Parol  Demurrer,  Is  a  privilege  allowed  an  infant,  who  is  sued 
concerning  lands  which  came  to  him  by  descent;  and  the  Court 
thereupon  will  give  judgment  qitod  loijuela  Jiredicta  remanent,  quos- 
ijue  the  infant  comes  to  the  age  of  twenty-one  years.  And  w  here  the 
age  is  granted  on  Parol  Demurrer,  (which  may  happen  on  the  sug- 
gestion of  eithci-  party,  3  Comm.  300.)  the  writ  doth  not  abate,  but  the 
plea  is  put  .linc  die,  until  the  infant  is  of  full  age;  and  then  there 
shall  be  a  re-summons.  2  Lill.  Abr.  283:  2  Inst.  Ibi:  Rasi.  Entr. 
363. 

In  Parol  Demurrer,  when  il  may  be  had,  if  two  are  vouched,  and 
there  is  Parol  Demurrer  for  the  nonage  of  the  one;  it  shall  be  for 
the  other  also.  45  Ed.  3.  23,  But  by  the  statutes  ll'eaim.  1;  3  Ed.  1. 
c.  46.  and  of  Gloucester,  6  Ed.  I.e.  2.  in  writs  of  entry  sur  disseisin  in 
some  particular  cases,  and  in  actions  anccstrel  brought  by  an  infant, 
the  Parol  shall  not  demur;  otherwise  he  might  be  deforced  of  his 
w  hole  proi)criy,  and  even  want  a  maintenance  till  he  came  of  age.  6 
J<e^l.  3,  5.  So  likewise  in  a  writ  of  dower  the  heir  shall  not  have  his 
age;  for  it  is  necessary  that  the  widow's  claim  be  immediately  deter- 
mined, else  she  may  want  a  present  subsistence.  I  Roll.  Abr.  137. 
Nor  shall  an  infant  patron  have  it  in  a  ijuare  imjiedit,  since  the  law 
holds  it  necessary  and  expedient,  that  the  church  be  immediately  fill- 
ed. 1  Roll.  Abr.  138. 

Parol  Kvidexce;  Sec  Evidence  II. 
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PAKRICIDE,  Palricida.']  He  who  kills  liis  father  or  mother.  Lavj 
Lat.  Diet.  It  is  also  used  for  the  crime  of  killing. 

By  the  Roman  law,  Parricide,  or  ihc  murder  of  one's  parents  or 
children,  was  punished  in  a  mtich  severer  manner  than  any  other 
kind  of  homicide.  Alter  beinj^  scourged,  the  delinquents  were  sewed 
up  in  a  leather  sack,  with  a  live  dog,  a  cock,  a  viper,  and  an  ape,  and 
so  cast  into  the  sea.  SrAon,  it  is  true,  in  his  laws,  made  none  against 
Parricide;  apprehending  it  impossible  that  any  one  should  be  guilty 
of  so  unnatural  a  barbarity.  And  the  7^fr«ion*,  according  to  Herodotus, 
entertained  the  same  notion,  when  they  adjudged  all  persons  who 
killed  their  reputed  parents  to  be  bastards.  And,  upon  some  such 
jcason  as  this,  must  we  account  for  the  omission  of  an  exemplary 
punishment  for  this  crime  in  our  English  laws;  which  treat  it  no 
otherwise  than  as  simple  murder;  unless  the  child  was  also  the  ser- 
vant of  his  parent.  1  Hal.  P.  C.ZSO. 

For  though  the  breach  of  natural  relation  is  unobserved,  yet  the 
breach  of  civil  or  ecclesiastical  connections,  when  coupled  w'ilh  mur- 
der, denominates  it  a  new  offence;  no  less  than  a  species  of  treason, 
called/za^-rfl/jrorf/rrj,  or  petit  treason;  which,  however,  is  nothing  else 
but  an  aggravated  degree  of  murder;  although,  on  account  of  the  vio- 
lation of  private  allegiance,  it  is  s(igmatized  as  an  inferior  species  of 
treason  And  thus,  in  the  anticnt  Gothic  constitution,  we  find  the 
breach  both  of  natural  and  civil  relations,  ranked  in  the  same  class 
with  crimes  against  the  State  and  Sovereign.  4  Comm.  202,  3.  Sen 
Htle  Treason. 

PARSON. 

Persona  Ecclesi^.]  One  that  hath  full  possession  of  all  the 
rights  of  a  parochial  church.  He  is  called  Piirson,  Persona,  because, 
by  his  person  the  Church,  which  is  an  invisible  body,  is  represented; 
and  he  is  in  himself  a  body  corporate,  in  order  to  protect  and  defend 
the  rights  of  the  Church  (which  he  personates)  by  a  perpetual  succes- 
sion. 1  Inst.  300.  It  has  been  also  said,  that  he  is  called  Parson,  as 
he  is  bound,  by  virtue  of  his  office,  in  lirofirid  /icrscnu  scrrire  Deum. 
Ftcltt,  I.  9.  c.  18.  He  is  sometimes  called  the  Rector  or  Governor  of 
the  Church;  but  the  appellation  oi'  Parson  is  the  most  legal,  as  well 
as  the  most  beneficial  and  honourable,  title  that  a  parish  priest  can 
enjoy;  because  such  an  one,  (as  CoL-e  observes,)  anti  he  only,  is  said 
viceni  seu  fiersonam  eccte^ix  ifercre.  I  Comm.  c.  W./t.  384. 

The  word  Parson,  in  a  large  sense,  includes  all  clergymen  hav- 
ing spiritual  presentments.  And  there  may  be  two  Parsons  in  one 
church;  one  of  the  one  moiety,  and  the  other  of  the  other;  and  a  part 
of  the  church  and  town  allotted  to  each:  and  there  may  be  two,  that 
make  but  one  Parson  in  a  church,  presented  by  one  patron.  1  Inst. 
U,  18. 

A  Parson  hath  the  entire  fee  of  his  church;  and  where  it  is  said  he 
hath  not  the  right  of  fee-simple,  that  is  understood  as  to  bringing  a 
temporal  writ  of  right.  Cro.  Car.  582.  And  in  the  time  of  the  Parson, 
the  patron  hath  nothing  to  do  with  the  church;  but  if  the  Parson 
wastes  the  inheritance  thereof  to  his  own  private  use,  in  cutting 
trees,  iSc.  his  patron  may  have  a  prohibition,  so  that,  to  some  pur- 
poses, he  hath  an  interest  during  the  Parson's  time.  1 1  //.  6.  .1;  11 
Ke/i.  49. 

Vol.  V.  X 
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I.  The  Dittinctim  between  a  Parson  {or  Rector);  and  a  Vicar. 
II.  The  Mrihud  'jfhecoMir.g  a  Parton  or  Vicar;  and  of  their  Qua- 
tijications  and  Jjuties. 
III.  How  one  may  cease  to  be  a  Parson  or  Vicar, 

I.  Though  a  Par.son  has  regularly  during  his  life  the  freehold  in 
himself  of  ihe  parsoiiafce  house,  (he  glthc,  the  tillu  s,  and  other  dues: 
yet  these  arc  sonietinics  ati/ir'/iriaird;  tlut  is  to  say,  the  benefice  is 
perpetually  annexed  to  some  spiritual  corporation,  either  sole  or  ag- 
gregate, being  the  patron  of  the  living;  w  l  .ich  the  law  esteems  eriual- 
iy  capable  of  providing  for  the  service  of  the  church,  as  any  single 
private  clergyman.  See  this  L)iciion..ry.  title  jI/^/i' o/iriation. 

The  antient  appropriatinj.'  Corporations,  or  Religious  Houses, 
were  ^vont  to  depute  one  of  their  own  body  to  perlbrm  divine  service, 
and  administer  the  suci-uments  in  those  parishes,  cf  which  the  Socie- 
ty thus  became  the  Parson,  i'iiis  otiiciating  minister  was  in  reality 
no  more  than  a  curate,  deputy,  or  vicegerent  of  the  appropriator,  and 
therefore  called  Vieariun  or  Vicar.  His  stipend  was  at  the  discrelion 
of  the  Appropriator;  who  was  ho,ve\cr  hound  of  common  right  to 
find  somebody,  nui  illi  de  tem/iiratihus^  rjiiscofto  de  ^^Jtiritiialibuh,,  debeat 
resftondere.  -Seid.  Tith.  c.  II.  1.  But  this  was  done  in  so  scandalous  a 
manner,  and  the  parishes  sufiered  so  much  by  the  neglect  of  the  Ap- 
propriators,  that  the  Legislature  was  forcf<l  to  interpose:  and,  accord- 
ly,  it  is  enacied  by  sfat.  15  M.2.  c.  6.  that  in  all  appropriations  of 
churches,  the  diocesan  l>isi)0]>  shall  oi-diiin  (in  proponion  to  the  va- 
lue of  the  church)  a  compt  tent  sum  to  bedisiributed  among  the  poor 
parishioners  annually;  antl  th..i  the  vicarage  shall  he  sufficiently  en- 
dowed. It  seems  the  parish  were  frequeiitly  suflercrs,  not  only  by 
the  wantof  divine  service, butalso  by  v.  itholding  those  aims,  for  which, 
among  other  purposes,  the  payment  of  tiihes  was  originally  impos- 
ed: anci  therefoi'e,  in  this  act,  a  pension  is  directed  to  be  distributed 
among  the  poor  parochians,  as  well  es  a  sufficient  stipend  to  the  Vi- 
car.  But  he.  being  liable  to  he  removed  at  the  pleasure  of  the  Ap- 
propriator, was  iiot  likely  to  iiisist  loo  rigidly  on  the  legal  sufficiency 
of  the  stipend:  and  therefore,  by  t'al.  4  /Jei..  4.  c.  12.  it  is  ordained, 
thai  the  Vicar  shall  be  a  sccnlor  person,  not  a  member  of  any  reli- 
gious house;  that  he  shall  be  Vicar  perpetual,  not  renioveable  at  (he 
caprice  of  the  mrn.istery;  and  that  he  shall  be  canonically  instijutcd 
and  inducted,  ami  bo  sulticicntly  endowed,  at  the  discretion  of  the  Or- 
diiiaiy,  for  these  thite  express  purposes:  to  do  divipe  servi:je;  to  in- 
form the  people;  and  to  keep  hospitality. 

From  ihi'j  statute  we  may  date  the  origin  of  the  present  Vicarages; 
for,  before  this  time,  the  Vicar  was  nothing  more  than  a  temporary 
curate;  and  wlien  the  church  was  appropriated  lo  a  monastery,  he 
was  generally  one  of  their  own  body;  tiiat  is,  one  of  the  regular  cler- 
gy; for  the  monks,  who  lived  *rr?f«./wn;  ri^'w/o*  of  their  respective 
houses  or  societies,  were  denominated  regular  clergy,  in  contradic- 
tion lo  the  parochial  clergy,  who  performed  their  ministry  in  the 
•world,  in  seciUo;  and  who,  froni  thence,  were  called  sreutar  clergy. 
All  the  tithes  or  dues  of  the  church  of  conmion  right  belong  to  the 
Rector;  or  to  the  Appropriator  or  Impropriator,  who  have  the  same 
rights  as  the  Hector;  and  t!ie  'vicar  is  entitled  only  to  that  portion 
which  is  expressed  in  his  endowment;  or  what  his  predecessors  have 
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immeinoi'ially  cnjoytnl  by  pt  csci  iption,  which  is  equivalent  to  a  grant 
or  emlowment.  These  ciulowiiients  irequently  invest  the  Vicar  with 
some  part  of  the  gres>l  titlies;  ihereiorc  the  words  rectorial  and  vica- 
rial tithes  have  no  dctinilc  sifjnification:  but  gn  at  and  nmaU  tithes 
are  technical  tcrnis;  and  which  are,  orouglitto  be,  accurately  defined 
and  distinguished  by  the  law.  1  Comm.  c.  II.  in  n.  See  this  Diet, 
title  Tit  he  a. 

The  endowments,  in  consequence  of  these  statutes,  have  usually 
been  by  a  portion  of  the  jjlebe,  or  land,  bclongin;^  to  the  Parsonage, 
and  a  i)articular  share  of  the  tithes,  whicli  the  Appropriate i*s  found 
it  most  troublesome  to  collect,  and  whicii  arc  therefore  generally 
called  privy  or  small  tithes;  the  greater,  or  predial,  tithes  being  still 
reserved  to  their  own  use.  But  one  and  the  same  rule  was  not  ob- 
served in  the  endowment  ot  all  vicarages.  Ilcncc  some  are  more  lib- 
erally, and  some  more  scantily,  endowed:  iuul  hence  thetitlics  of  ma- 
ny things,  as  wood  in  particular,  are  in  some  parishes  rectoi-ial,  and 
in  some  vicariul,  tithes.  I  Comm.  c.  \\. 

The  disiinction  therefore  of  a  Parson  and  Vicar  is  this:  The  Par- 
son h  ts  for  the  most  part  the  v.  hole  right  to  all  the  ecclesiastical  dues 
in  his  parish;  but  a  vicar  has  generally  an  appropriator  over  him,  en- 
titled to  the  best  part  of  the  profits,  to  whom  he  is  in  effect  perpetu- 
al curate,  with  a  standing  salary.  Thcmgh  in  some  places  the  vica- 
rage has  been  considerably  augmented  by  a  large  share  of  the  great 
tithes;  which  augmentations  were  greatly  assisted  by  stat.  29  Car.  2. 
f.  8.  enacted  in  favour  of  poor  \'icars  and  Curates;  which  rendered 
such  temporary  augmenutions  (when  made  by  the  appropriators) 
perpetual. 

A  vicar  indeed  must  nvccsmrity  have  an  appropriator  over  him,  or 
a  sinecure  Rector,  who  in  some  books  is  considered  as,  and  called,  an 
Apprnjiriator.  Of  benefices,  some  have  never  been  appropriated; 
consequently,  in  those  there  can  be  no  Vicar,  and  the  incumbent  is 
Uector,  and  cn;iticd  to  all  the  dues  of  the  church.  Some  were  appw- 
priaied  to  secular  ecclesiasiicul  corporations,  which  appropriations 
still  exist,  except  perhaps  some  few  which  may  have  been  dissolved; 
others  were  appropriated  to  the  Houses  of  the  regular  clergy;  all 
which  appropriations,  at  the  dissolution  of  monasteries,  were  trans- 
ferred 10  the  Crown;  hud,  in  the  hands  of  the  King  or  his  grantees, 
are  now  called  Impropriations;  but  in  some  appropriated  churches 
!io  perpetual  \'icar  has  ever  been  endowed;  in  that  case,  the  officia- 
ting minister  is  appointed  by  the  Appropriator  or  Impropriator,  and 
is  called  a  perpetual  Curate.  1  Comm.  c.  1 1.  iVi  n.  See  further  titles 
Vicar;  Vicarage. 

II.  Th  e  method  of  becoming  a  Parson  or  Vicar  is  much  the  same. 
To  botli  there  are  four  recjuisites  necessary:  holy  orders;  presenta- 
tion; insiitution;  and  induction.  The  method  of  conferring  the  holy 
orders  of  deacon  and  priest,  according  to  the  liturgy  and  canons,  is 
foreign  to  the  ]>resent  purpose,  any  farther  than  as  they  are  necessary 
requisites  to  make  a  complete  Parson  or  Vicar.  See  2  Bur?t.  heel. 
Imio^  103.  By  common  L:iw,  a  Deacon,  of  any  age,  might  be  institu- 
ted and  inducted  to  a  parsonage  or  vicarage;  but  it  was  ordained 
by  «tat.  13  Eliz.  c.  13.  that  no  person  under  23  years  of  age,  and  in 
deacon's  orders,  should  ue  presented  to  any  benefice  with  cure;  and 
if  he  were  not  ordained  Priest  within  one  year  after  his  induction,  he 
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should  be  ijimj'acta  deprived:  and  now,  by  stat.  13  U"  U  Cur.  2.  c.  4. 
no  person  is  capable  to  be  admitted  to  any  benefice,  unless  he  hath 
been  first  ordained  a  priest;  and  then  he  is,  in  the  language  of  the 
law,  jI  Clerk  ill  o'  (/,t.>.  But  it' he  obtains  orders,  or  a  licence  to  preach, 
by  money  or  coi  rupt  practices,  (which  seems  to  be  the  true,  though 
not  tlie  common  notion  of  simony,)  the  person  giving  such  orders  for- 
feits 40/.  and  the  person  receiving  10/.  and  is  incapable  of  any  eccle- 
siastical preferment  for  seven  years  afterwards.  iV«/.  3)  Jili:.  c.  6: 
and  see  furlhcr  this  Dictionary,  title  Ordinalim. 

Any  Clerk  may  be  presented  to  a  parsonage  or  vicarage;  that  is, 
the  patron,  to  whom  the  advowson  of  the  church  belongs,  may  offer 
his  Clerk  to  the  Bishop  of  the  diocese  to  be  instituted.  A  layman  al- 
so may  be  presented;  but  he  must  take  Priest's  orders  before  his  ad- 
mission. 1  liurn.  t'.ccl.  Law,  103.  As  to  Advowsons,  or  the  right  of 
presentation,  which  are  a  species  of  private  properly,  see  litis  Dic- 
tionary, title  ^Mvaii'sori. 

But  when  a  clerk  is  presented,  the  Bishop  may  refuse  him  upon 
many  accounts.  As,  if  the  patron  is  excommunicated,  and  remains 
in  contempt  forty  days.  2  J<':1.  jibr.  3S5.  Or  if  the  clerk  be  unfit: 
Gtativ.  /.  1 3.  f .  20;  which  unfitness  is  of  several  kinds.  First,  with  re- 
gard to  his  person;  as  if  he  be  a  bastartl;  ^^though  that  incapacity 
seems  now  cxplo<led,  see  Bastard;)  an  outlaw,  an  excommunicate, 
an  alien,  under  age,  or  the  like.  2  JioU.  ,-lbr.  356:  2  Innt.  632:  ^tats. 
3  Ric.  2.  c.  3:  7  Ric.  2.  c.  12.  Next,  with  regard  to  his  faith  or  mo- 
rals; as  for  any  particular  heresy,  or  vice  that  is  mahtm  in  sc:  bvtt  if 
the  Bishop  alleges  only  in  generals,  as  that  he  is  ttclnsmaticuii  invet- 
cratnn,  or  objects  a  fault  that  is  malum  firoltibitiuiu  merely  as  haunt- 
ing taverns,  playing  at  unlawful  games,  or  the  like;  it  is  not  good 
cause  of  refusal.  5  I'.i/i.  58.  Or,  lastly,  the  clerk  may  be  unfit  to  dis- 
charge the  pastoral  office,  for  want  of  learning.  In  any  of  which  cases 
the  Bishop  may  refuse  the  clerk.  In  case  the  refusal  is  for  heresy, 
schism,  inability  of  learning,  or  other  matter  of  ecclesiastical  cogni- 
zance, there  the  Bishop  must  give  notice  to  the  patron  of  such  his 
cause  of  rcfusiil,  w  ho,  being  usually  a  'ayman,  is  not  supposed  to  have 
knowledge  of  it;  else  he  cannot  present  by  lapse:  but,  if  the  cause  be 
teinporal,  there  he  is  not  bound  to  give  notice.  2  Inist.  532.  See  iKle 
.idv'jvj.'^Oit  II. 

If  an  action  at  law  bebrouglit  by  the  fatron  against  the  Bishop  for  re- 
fusing his  clerk,  the  Bishop  must  assign  the  cause.  If  the  cause  be  of 
a  teinporal  nature  anti  the  fact  admitted,  (as,  for  instance,  outlawry,) 
the  judges  of  the  King's  Courts  must  (ieteritiine  its  validity,  or  whe- 
ther it  be  snflicient  cause  of  l  el'usal;  but  if  the  fact  be  denied,  it  must 
be  determined  by  a  jury.  If  the  cause  be  of  a  spiritual  nature,  (as, 
heresy,  particularly  alleged,)  the  fact,  if  denied,  shall  also  be  deter- 
niineil  by  a  jury;  and  if  the  f«ct  be  aduii'ted  or  louiid,  the  Court,  upon 
consultation,  and  advice  of  learned  divines,  shall  decide  its  sufficieu- 
cy.  '2  Jnsl.  632.  If  the  cause  be  want  of  learning,  the  Bishop  need 
not  specify  in  what  points  the  clerk  is  deficient,  but  only  allege, 
that  he  is  deficient;  for  the  itlat.  9  lidvj.  2.  si.  I.  c.  13,  is  express, 
thai  tlie  examination  of  the  fitness  of  a  person  presented  to  a  benefice 
belongs  to  the  ecclesiastical  judge.  5  Jicjt.  58:  3  LrT.  313.  But  be- 
cause it  would  be  nugatory  in  this  case  to  demand  the  reason  of  re- 
fusal from  the  Ordinui  y,  if  the  patron  were  bound  to  abide  by  his  de- 
t'cnitiiiation,  who  has  already  pronounced  his  clerk  unfit;  therefore, 
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if  the  Bishop  returns  the  clerk  to  be  minus  sufficicns  in  literaturd,  the 
Court  shall  write  to  the  Metropolitan,  to  re-examine  him,  and  certify 
his  qualificiilions;  which  certificate  of  the  Archbishop  is  6nal.  2 
Inst.  632. 

If  the  Bishop  hath  no  objections,  but  admits  the  patron's  presenta- 
tion, the  clerk  so  admitted  is  next  to  be  instituted  by  him;  which  is 
a  kind  of  invcstiaire  of  the  spiritual  part  of  the  benefice;  for  by  insti- 
tution the  care  ol  the  souls  of  the  parish  is  committed  to  the  charge 
of  the  clerk.  When  a  vicar  is  instituted,  he  (besides  the  visual  forms) 
takes,  if  required  by  the  Bishop,  an  oath  of  perpetual  residence;  for 
the  maxim  of  law  is,  that  vicaiius  ncn  iiadct  -vicariiim:  and,  as  the 
non-residence  of  the  Approprijtors  was  the  cause  of  the  pcipctual 
establishment  of  vicarages,  the  law  judges  it  very  improper  for  them 
to  defeat  the  cad  of  tiieir  constitution,  and  by  absence  to  create  the 
very  mischief  which  they  were  appointed  to  remedy;  especially  as,  if 
any  profits  are  to  arise  from  puuin};  in  a  curate  and  lii  iiii^  at  a  dis- 
tance from  the  parish,  the  Appropriator,  who  is  the  real  Parson,  has 
undoubtedly  the  elder  title  to  ihem.  And  it  appears  that  the  Bishop 
cannot  dispense  with  the  V  icar's  oath,  which  is,  th;it  he  will  be  resi- 
dent upon  his  vicuiaj;e,  unless  dispensed  withal  by  bis  diocesan.  2 
Burn.  Zed.  La%L;  148. 

'When  the  Ordinary  is  also  the  patron,  and  confers  the  living,  the 
presentation  and  institution  are  one  and  the  same  act,  and  are  called 
a  (.'ollation  to  a  benefice.  Sec  title  .'lili:ou:<on  I.  By  institution  or 
collation  the  church  is  full,  so  that  there  can  be  no  fresh  presentation 
till  another  vacancy,  at  least  in  the  case  of  a  common  patron;  but  the 
church  is  not  full  ag;ainst  the  King,  till  induction:  nay,  even  if  a  clerk 
is  instituted  upon  the  King's  presciuation,  the  Clown  may  revoke  it 
before  induction,  and  present  another  clerk.  Co.  IJtt.  344.  Upon  in- 
stitution also  the  clerk  may  enter  on  the  parsonage  house  and  glebe, 
and  t.ike  the  tithes;  but  he  cannot  grant  or  let  theui,  oi-  bring  an  ac- 
tion for  them,  till  induction.  1  CXmm.  c.  1 1.  /:.  391.  Sec  further  this 
Dictionary,  title  Insiiiu'-ion, 

Induction  is  performed  by  a  mandate  from  the  Bisliop  to  the  Arch- 
.deacon,  who  usually  issues  out  a  precept  to  other  clergymen  to  per- 
form it  lor  him.  It  is  done  by  giving  the  clerk  corporal  possession  of 
the  church,  as  by  holding  the  ring  of  the  door,  lolling  a  bell,  or  tlie 
like;  and  is  a  form  requiied  by  law,  with  intent  to  give  all  the  parish- 
ioners due  notice,  and  sufficient  certainty  of  their  new  minister,  to 
wliom  their  tithes  are  to  be  paid.  This  therefore  is  the  investiture  of 
the  temporal  part  of  tlie  benefice,  as  institution  is  of  the  spiritual. 
See  further  title  Induction.  And  w  hen  a  clerk  is  thus  presented,  in- 
stituted, anti  inducted  into  a  rectory,  he  is  then,  anil  not  before,  in 
full  arid  complete  (wssession,  and  is  called  in  Vaw  fursona  im/ienonata., 
or  Parson  iniparsonee.  Co.  IJtt.  3(J0. 

'1  he  Diiiics  of  a  Parson  or  \'icar  are  principally  of  ecclesiastical 
«ognizi<nce;  see  this  Dictionary,  title  Prtachin^;  those  only  excep- 
ted which  are  laid  upon  him  by  statute.  And  those  ate  indeed  so 
nuuierou-,  thot  it  is  impracticable  to  recite  them  here  with  any 
tolerable  conciseness  or  accuracy;  they  are  to  be  gathered  chiefly 
from  such  authors  as  liave  compiled  treatises  expressly  upon  this 
subject;  thou'-'h  these,  it  is  remarked  by  Blacksljue,  are  not  very 
much  to  be  rciicd  on.  The  article  of  Rc.:idcnce  is  now  regulated  in 
Utiglanil  by  the  atat.  43  Ceo.  3.  c.  84.  and  in  Ireland  by  stal.  43  Go 
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3.  f.  66.  Lcijal  residence  is  not  only  in  the  parish)  but  also  in  the 
parsonage  house,  if  there  be  one:  for  it  hath  been  resolved,  that  the 
sUitutc  intended  residence,  not  only  for  serving  the  cure,  and  for  hos- 
pitality; but  also  for  niaintaininj;  the  house,  that  the  successor  also 
may  keep  liospitality  there.  6  Ke/i.  21.  And  if  there  be  no  parsonage 
house,  it  hath  been  holden  that  the  incumbent  is  bound  to  hire  one, 
in  the  same  parisli.  to  answer  the  purposes  of  residence.  See  Cow/i. 
429:  5  Burr.  2722  and  this  Dictionary,  title  Rpsidetice. 

For  the  more  elfectual  promotion  of  this  important  duty  of  resi- 
dence in  the  parochial  clergy  in  England,  a  provision  is  made  by  the 
xial.  17  Geu.  3.  r.  53.  for  raising  money  upon  ecclesiastical  benefices, 
and  to  be  expended  in  rebuilding,  or  repairing,  the  houses  belonging 
to  such  benefices. 

This  statute  enables  the  Incumbent,  when  there  is  no  parsonage 
house,  or  where  it  is  so  ruinous  us  not  to  be  repaired  w  ith  one  year's 
income  of  the  living,  on  a  certificate  of  a  Sun  eyor  on  Oath,  before  a 
justice,  of  the  state  of  the  buildings  on  the  glebe,  and  of  timber  fit 
for  repair,  which,  with  an  account  on  Oath  of  the  annual  value  of  the 
living,  is  to  be  laid  before  the  Patron  and  Ordinary,  to  borrow  of  any 
person,  with  tlic  consent  of  the  Patron  and  Ordinary,  upon  mortgage 
for  25  yeais  of  tlie  revenue  of  the  living,  a  sum  not  exceeding  two 
years'  clear  value,  to  be  laid  out  in  repairs,  building,  or  the  purchase 
of  a  house.  Such  mortgage  deed  shall  be  registered  with  the  regis- 
trar of  Ihe  diocese.  Mortgagee  may  recover  his  interest  by  distress 
and  Sale,  or  the  Ordinary  may  seque  strate  the  profits  of  the  Living. 
The  money  so  borrowed  shall  be  paid  into  the  hands  of  a  person  ap- 
pointed by  the  Ordinary,  Patron,  and  Incumbent,  who  is  to  contract 
and  pay  for  repairs.  The  annual  payments  may  be  apportioned  be- 
tween deceased  Incumbent,  and  his  successor  by  arbitration.  The  in- 
terest of  the  money  so  borrowed  is  to  be  repaid  by  the  Incumbent 
yearly,  and  5A  ficr  cmt.  upon  the  principal  remaining  due,  or  10/.  /ler 
cent,  if  he  does  not  reside  20  weeks  wiiliin  a  year.  And  where  the  in- 
come is  100/.  a  year,  and  the  Incumbent  docs  not  reside  20  weeks 
within  a  year,  the  Patron  and  the  Ordinary  are  empowered  to  bor- 
row and  apply  money  without  his  consent.  Ordinary,  Patron,  and  In- 
cumbent may  purchase  a  house  (within  one  mile  of  the  church)  and 
land  cither  under  this  act,  or  by  exchange  of  part  of  the  glebe.  The 
Governors  of  Queen  -/'/nc's  bounty  may  lend  money  upon  such  mort- 
gages at  4/.  /u-r  cent,  interest,  and  100/.  upon  a  living  under  50/.  a 
year,  without  any  interest.  Colleges  and  other  Corporations  may 
lend  money  for  this  purpose  upon  their  own  livings  without  interest. 
Where  the  Crown  is  Patron,  the  consent  of  the  Treasury,  Sec.  is  re- 
quisite. Lords  of  manoi's,  &c.  empowered  to  grant  wastes  for  build- 
ing such  houses.  The  statute  contains  the  forms  and  modes  of  pro- 
ceeding to  fulfil  its  various  purposes. 

As  under  this  statute  the  money  borrowed  was  directed  to  be  dis- 
charged by  paying  5/.  firr  cent,  yearly,  upon  the  principal  remaining 
due;  it  was  dii  ected  by  21  Geo.  3.  c.  65.  such  instalments  should  be 
calculated  on  the  original  sum  advanced,  so  that  it  should  be  paid,  at 
the  farthest,  within  2o  years. 

By  43  G.  3.  c.  107.  the  Governors  of  Queen  Anne's  botmty  are 
empowered  to  build  parsonage  hotises  on  livings  augmented  by  that 
fund:  and  by  43  (i.  3.  c.  108.  persons  possessed  in  their  own  right} 
bv  deed  enrolled,  or  by  will  executed,  three  months  before  their  de- 
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cease,  give  lands  not  exceeding  five  acres,  or  personal  property  not 
exceeding  300/.  for  building  parsonages  (or  churches,)  8cc. 

Various  acts  have  been  passed  for  the  effectuating  of  the  like  be- 
neficent purposes  in  Irrlaml,  vi:.  43  G.  3.  c.  106:  46  G.  3.  c.  60:  48 
G.  3.  c.  65.  See  title  /•'irst  Fruils. 

III.  Although  there  is  but  one  way,  whereby  one  may  become 
a  Pai-son  or  Vicaj';  there  arc  many  circumstances,  besides  death,  by 
which  one  may  cease  to  be  so. 

By  Cession,  in  taking  another  benefice.  For  by  alat.  21  Hen.  8.  c. 
13.  if  any  one  having  benefice  of  8/.  /ler  ann.  or  upwards,  (according 
to  the  present  valuation  in  the  King's  books,  Cro.  Car.  456.)  accepts 
any  other,  the  first  shall  be  adjudged  void,  unless  he  obtains  a  dispen- 
sation; which  no  one  is  entitled  to  have,  but  the  chaplains  of  the 
King  and  others  therein  mentioned;  the  brethren  and  sons  of  Lords 
and  Knights;  (but  not  of  baronets,  as  that  dignity  did  not  exist  at  the 
time  of  the  stat.  21  /f.  8.)  and  doctors  and  bachelors  of  divinity  and 
law,  admitted  by  the  universities  of  this  realm.  See  this  Dictionary, 
titles  Chafilain;  Plurality.  And  a  vacancy  thus  made,  for  want  of  a 
dispensation,  is  called  Cession.  See  this  Dictionary,  title  Cension. 

liy  Consecration;  for  when  a  Clerk  is  promoted  to  a  bishopric,  all  his 
other  preferments  are  void,  the  instant  that  he  is  consecrated.  See  this 
Dictionary,  title  Bithn/is.  But  there  is  a  method,  by  the  favour  of  the 
Crown,  of  holding  such  livings  in  comwendam.  Cotnmenda,  or  ecelesia 
coinmendatQy  is  a  living  commended  by  the  Crown  to  (he  care  of  a 
clerk,  to  hold  till  a  proper  pastor  is  provided  for  it.  This  may  be 
temporary  for  one,  two,  or  three  years;  or  perpetual;  being  a  kind  of 
dispensation  to  avoid  the  vacancy  of  the  living,  and  is  called  a  com- 
menda  retinere.  There  is  also  a  commenda  reeifiere,  which  is  to  take 
a  benefice  dc  novo,  in  the  Bishop's  own  gift,  or  the  gift  of  some  other 
patron  consenting  to  the  same;  antl  this  is  the  same  to  him  as  insti- 
tution and  induction  are  to  another  clcik.  See  further  t'lis  Diction- 
ary, title  Commendam. 

By  liesignacion.  But  this  is  of  no  avail,  till  accepted  by  the  Ordi- 
nary; into  whose  hands  the  resignation  must  he  made.  Cro.  Jac.  198. 
See  further  this  Dictionary,  title  Resif^nation. 

By  Dr/irivation;  either,  first,  by  sentence  declaratory  in  the  Ec- 
clesiastical Courts,  for  fit  and  sufficient  causes  allowed  by  the  Com- 
mon Law;  such  as  attainder  of  treason  or  felony,  Dyer  108:  Jcni:  2 10; 
or  conviction  of  other  infamous  crime  in  the  King's  Courts;  for  here- 
sy, infidelity,  (Jutz..Jb.  tit.  7'rial  54.)  gross  immorality,  and  the  like; 
or,  secondly,  in  pursuance  of  divers  penal  statutes,  which  declare  the 
benefice  \oid,  for  some  non-feasance  or  neglect,  or  else  some  mal- 
feasance or  crime.  As,  for  Simony;  by  stats.  3 1  £liz.  e.  6:  12  .'Inn.  st. 
2.  e.  12;  see  title  Simony: — for  maintaining  any  doctrine  in  deroga- 
tion of  the  King's  supremacy,  or  of  the  thirty-nine  articles,  or  of  the 
Book  of  Common  Prayer;  by  stats.  I  Jiliz.  cc.  1,2:  13  MHz.  c.  12: — 
for  neglecting,  alter  institution,  to  read  the  liturgy  and  ariiclcs  in  the 
chiH'ch,  or  make  the  declarations  against  popery,  or  take  the  abjura- 
tion oath;  sluts.  13  Jiliz.  c.  12:  13  cj"  14  C.  2.  c.  4:  1  (leu.  I.  st.  2.  c. 
6: — for  using  any  other  form  of  pi-ayer  than  the  liturgy  of  the  church 
of  Kngland;  slat.  1  Jiliz.  e.  2: — or  for  absenting  himself  sixty  days  in 
one  year  from  a  benefice  belonging  to  a  popish  pation,  to  which  the 
clerk  was  presented  by  either  of  the  universities;  slat.  I  W.  isf  M.  si. 
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1.  c.  26;  sec  title  fa/iist:  in  all  which  and  similar  cases  the  benefice 
is  ipso  facto  void,  without  any  formal  sentence  of  deprivation.  6  Ke/t. 
29,  30:  I  Comm.  c.  1 1. 

For  further  matter  relating  to  this  subject,  see  this  Diet,  titles 
Church;  Clergy;  Curate;  Quare  Imjiedil;  Tithes,  iSjc. 

PARSONAGE,  Personaius,  Persmagium.l  Is  sometimes  taken 
for  a  dignitary  in  a  church,  and  sometimes  for  the  benefice  itself. 
CotveU. 

I'.ii  soiiagc,  or  rector)-,  is  a  parish  church,  endowed  with  a  housei 
glebe,  tithes,  &c.;  or  a  certain  portion  of  lands,  tithes,  and  offerings, 
established  by  law,  for  the  maintenance  of  the  minister  who  hatli  the 
cure  of  souls,  and  tliough  properly  a  Parsonage  or  rectory  doth  con- 
sist of  giebe  land  and  tithes;  yet  it  may  be  a  rectory,  though  it  have 
no  glebe,  but  the  church  and  churchyard:  also  there  may  be  neither 
glebe  nor  tithes,  but  annual  payments  in  lieu  thereof  Pars.  Coutic. 
190.  The  rights  to  the  Parsonage  and  church  lands  are  of  several  na- 
tures; for  the  Parson  hath  a  right  to  the  possession;  the  Patron  hath 
the  right  of  jircsentalion;  and  the  Ordinary  a  right  of  investiture, 
Sic.  But  the  riglits  of  the  Patron  and  Ordinary  arc  only  collateral 
rig' Its;  neither  of  them  being  capable  of  possessing  or  retaining  the 
chufcli  themselves;  though  no  charge  can  be  laid  on  the  church  or 
Parsonage,  but  by  the  consent  and  agreement  of  all  of  them.  Hughcs't 
Partt.  Laii\  188.  Sec  li'.les  Parson;  Afifirnjiriation. 

PARSON  M(JR  TAL.  The  rector  of  a  church  instituted  and  in- 
ducteil,  for  hi..;  own  life,  was  called  Persona  Morialis:  and  any  colle- 
giate or  conventional  body,  to  whom  the  church  was  for  ever  appro- 
priated, was  termed /'crA'-'jf'  immortaiis,  Cartular.  Hadutg.  AIS.  f. 
182.  Sec  titles  Parson;  .'Ip/^roftrtation. 

PARTES  FINIS  NIHIL  HABUERUNT,  Sec.  Is  an  exception 
taken  against  a  fine  leviet!.  3  Ne/i.  88.  See  title  Pine  of  Lumls. 

P.'VRTICIPATIO,  Is  the  charily  so  called,  by  which  the  poor  arc 
made  l  artidln  s  of  other  men's  goods.  We  read  it  in  several  places 
in  the  Monasi.  2  torn,  page  321. 

PARTIES,  Are  those  who  are  named  in  a  deed  or  fine,  as  parlies 
to  it;  as  those  who  levy  the  fine,  and  to  whom  the  fine  is  levied:  so 
they  who  make  any  deed,  and  they  to  whom  it  is  made,  are  called 
Parties  to  fhe  Veeif.  Co'au-il.  Sec  titles  Det<l^;  Fine  of  Lands. 

PARTITION,  Pariitio.']  The  dividingland  descended  by  the  Com- 
mon Law,  or  custom,  among  co-heirs  or  parceners,  where  there  are 
two  at  least.  In  Kent^  where  the  land  is  of  gavelkind  nature,  they 
call  their  Partition  shilling,  from  the  Sa.Kon  sfiifan^  to  divide.  In  La- 
tin it  is  called  h'-rcissere.  Partition  also  may  be  made  by  joint-tenants, 
or  tenants  in  common,  by  assent,  deed,  or  writ.  See  titles  Joint-tC' 
nants;  Parceners;  Tenants  in  Coniwon. 

PARTI  I  IONE  FACIENDA,  mentioned  in  slat.  31  H.  8.  e.  1."] 
A  w-rit  that  lies  for  those  who  hold  latids  or  tenements  /iro  indiviso, 
and  would  sever  to  every  one  his  part;  against  those  who  refuse  to 
join  in  Partition,  as  coparceners,  tenants  in  gavelkind,  Sec.  Old  .Vat. 
Bm.  142:  p.  A".  B.  61.  See  title  Parceners;  Joint-tenants;  Tenants 
in  Common. 

PARTNERS,  Are  where  two  or  more  persons  agree  to  come  into 
any  trade  or  bargain  in  certain  proportions  agreed  upon.  See  title 
Sankru/il,  IV.  T. 
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PART-OWNERS,  Those  who  arc  concerned  in  ship  matters, 
and  have  joint  shares  therein.  See  title  Insurance. 
FARTY-WAIXS;  Sec  titles  /•!><■,■  London. 

PARVISE,  Heldon  (in  his  Notes  on  Fortcscue,  c.  51.)  defines  it  to 
be,  an  afternoon's  exercise,  or  moot  for  the  instruction  of  young  stu- 
dents; bearintj  the  same  name  originally  with  the  Parvhia  at  Ox- 
/ord.  Seld.  MUs,  fiagc  56.  Chaucer  mentions  it  in  one  of  his  pro- 
logues. 

PASCHA  CLAUSUM,  The  octaves  of  FmsIct  or  Low  Sunday, 
which  closes  that  solemnity:  and  die  (lali)  fmut  Pascha  Clausum,  is  a 
date  in  some  of  our  old  deeds.  The  first  statute  of  JVcuiminsterj  anno 
3  £(/.  1.  is  said  to  be  made  the  Monday  after  Jiaster  \ieek;  Condemain 
de  la  dune  de  Paxche^  i^c. 

PASCHA  FLORIDUM,  The  Sunday  Ijefore  Eaucr,  called  Palm 
Sunday;  when  the  proper  hymn  or  gospel  sung  was  occurrent  iurb<r 
cum  floribus  8c  palmis,  &c.  Cartulor.  jibhat.  Glasion.  AIS.  75. 

PASCHAL  RENTS,  Rents  or  yearly  tributes  paid  by  the  clergy 
to  the  Bishop  or  Archdeacon,  at  their  Kattier  visitations. 

PASCUA,  A  particular  meadow  or  pasture  groimd,  set  apart  to 
feed  cattle.  Sec  JJndwood.  Prov.  Jng.l.  3.  c.  18:  and  fiont,  /mstura. 

PASCUAGE./iasc'iogi'i/w,  Fr./ioscag-c]  The  grasing  or  pasturing 
of  cattle.  Mon.  ./^ngl.  ii.  23.  The  same  with  ftamiage. 

PASNAGE,  \nAfiathnage  in  woods.  Sec.  See  title  Pannage. 

P.\SSAGE,  /lujtsagium.']  Is  properly  over  water,  as  ?y«i/  is  over 
land;  it  relates  to  tlie  sea,  and  great  rivers,  and  is  a  French  word  sig- 
nifying trunsi!U7n. 

Passagio  is  also  the  name  of  a  writ  directed  to  the  keepers  of  the 
ports  to  permit  a  man  to  pass  over  sea,  who  has  the  King's  leave. 
Keg  Orig.  193.  The  prices  of  passage  at  Dover,  iic.  were  limited 
by  Stat.  4  F,d.  3.  r.  8.  repealed  2 1  Jac.  1.  r.  28.  §  11.  None  to  pass 
out  of  the  realm  v.ilhout  the  King's  licence,  stat.  5  P.  2.  st.  1.  c.  2. 
repealed  4  Jac.  I.e.  1.  §  22.  Sec  titles  King;  J\'e  exeat  regno.  Pas- 
sage from  Kent  to  Calais  restrained  to  Dover.  Slal.  4  Ed.  4.  c.  10. 
repealed  by  21  Jac.  1.  c.  28.  §  II. 

PA.SS.\GIUM,  Or  Passagium  Kegis,  A  voyage  or  expedition  to 
the  Holy  Land,  when  made  by  the  Kings  of  Jingland  in  person. 
Cowell. 

PASSATOR,  He  who  has  the  interest  or  command  of  the  pas- 
sage of  a  river,  or  the  Lord  to  wOiom  a  duty  is  paid  for  passage.  Cowell. 

PASSIAGI.\RIUS,  A  ferry-man.  Thorn's  Chronicle,  in  an.  1287. 

PASS-PORT,  A  compound  of  two  French  words,  viz.  fiusaer, 
tran-sirr,  and  /iorf,/ioriu!i,  a  haven.  It  signifies  a  licence,  for  the  safe 
passage  of  any  man  from  one  place  to  another.  See  slat.  2  £.  6.  c.  2; 
and  lilies  y/lien  IV;  Safeconducts. 

PASTITIUM,  A  pasture  iield.  Domeiday,per  Gale  7S1. 

PASTOR.\L  STAFF.  The  form  of  it  was  straight,  which  signi- 
fied rectum  regimen.  All  the  top  part  of  it  was  crooked,  and  the  other 
part  sharp:  the  crooked  si3:nified,  that  the  bishop  presided  over  the 
people;  and  the  shai*p  signitied,  to  punish  the  stubborn.  Covjcil, 

PASTURE,  Is  any  pl.ice  generally  where  cattle  may  feed;  and 
feeding  for  cattle  is  called  Pasture,  wherefore  feeding  grounds  are 
Called  common  of  Pasture:  b\it  common  of  pasture  is  properly  a  right 
of  putting  beasts  to  pasture  in  another  man's  soil;  and  in  this  there 
is  an  interest  of  the  lord  and  of  the  tenant.  Wood's  In  it.  196,  197. 
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For  in  those  waitc  giounds,  which  are  usually  called  Common),  the 
property  of  the  soil  is  generally  in  the  lord  of  the  manor;  as  in  com- 
mon fields  it  is  in  the  particular  tenants.  And  common  of  Pasture  is 
cither  appendant,  appurtenant,  because  of  vicinage,  or  in  gross.  See 
title  Common. 

PASTUS,  The  procuration,  or  provision,  which  tenants  were 
bound  to  make  for  their  lords  at  certain  limes,  or  as  often  as  they 
made  a  progress  to  their  lands:  This,  in  many  places,  was  turned 
into  money.  I^oc  modo  tier  ovum  liberabo  a  Pastu  Rtrt^in  £5*  Princifium. 
Chan.  Walgasi  Regis  Merciorum  in  Mon.  .4ngl.  i.  123. 

PATENTEE,  One  to  whom  the  King  grants  his  letters  patent.  7 
Bd.  6.  c.  3. 

PATENTS,  The  King's  writings,  scaled  with  the  Great  Seal, 
having  their  name  from  being  o)ien:  and  they  differ  from  writs. 
Crom/it.  Juristl.  126.  The  king  is  to  advise  with  his  (Council  touch- 
ing grants  and  Patents  made  of  his  estate,  &c.  And  in  petitions  for 
lands,  annuities,  or  offices,  tlie  value  is  to  be  expressed;  also  a  for- 
Bier  Patent  is  to  be  mentioned  where  the  petition  is  for  a  grant  in  re- 
version, or  the  Patents  thereupon  shall  be  void.  Stals.  1  Hen.  4.  c.  6: 
6  Hen.  8.  c.  15.  Patents  which  bear  not  the  date  and  day  of  delivery 
of  the  King's  warrants  into  Chancery,  are  not  good.  Stat.  18  Hen.  6. 
c.  1. — Where  the  King's  Patent  creates  a  new  estate,  of  which  the 
law  doth  not  take  knowledge;  the  Patents  are  void.  8  Re/i.  1:  5  Refi. 
93.  But  Patents  shall  not  be  avoided  by  nice  constructions:  if  a  Pa- 
tent may  be  taken  to  two  intents,  and  is  good  as  to  one,  and  not  as  to 
the  other,  it  is  valid.  Jenk.  Cent.  138.  When  the  King  would  pass  a 
freehold,  it  is  necessary  that  Uic  Patent  be  under  the  Great  Seal;  and 
it  ought  to  be  granted  de  aiiviiamenlo  of  the  Chancellor  of  the  Ex- 
chequer and  Lord  Treasurer  in  the  usual  manner.  I-'ilzgib.  291.  See 
titles  Grants  of  the  King;  Scire  Facias. 

As  to  Patents  for  new  inventions,  see  title  Mono/wiy.  For  Patents 
of  peerage,  title  Peer.  For  Patent  of  precedence,  title  Barrister. 

PATRI.\,  The  country;  the  men  of  a  neighbourhood:  Thus  when 
it  issaidin'/Hi>Bmr/ifr/iafr;om,a  jury  of  the  neighbourhood  is  meant. 
In  like  manner,  Assisa  vel  recognitio  /ter  assisam,  idem  est  quod  recog- 
vitio  Patrix.  Cowell.  See  titles  Jury;  Assise. 

PATRIMONY,  An  hereditary  estate,  or  right  descended  from 
ancestors.  The  legal  endowment  of  a  Church,  or  Religious  House, 
was  called  ecclesiastical  Patrimony;  and  the  lands  and  reversions,  luii- 
tcd  to  the  See  of  Rome,  are  called  St.  Peter's  Patrimony.  Coiueli. 

PATRINUS,  A  godfather;  as  Matrina  is  a  god-mother.  LI.  H.  1. 

PATRITIUS,  An  honour  conferred  on  men  of  the  first  quality,  in 
.the  time  of  the  English  Saxon  Kings.  Mon.  .'tng.  i.  13. 

PATRON,  He  who  hath  the  disposition  of  an  ecclesiastical  bene- 
fice. See  titles  Advorjson;  Parson.  , 

The  Patron's  rights  is  the  most  worthy  and  first  act  and  part  of  a 
promotion  to  a  benefice,  and  is  granted  and  pleaded  by  the  name  of 
libera  dis/iositio  ecctesiic.  Hob.  152.  But  during  the  vacancy  of  a  church, 
the  freehold  of  the  glebe  is  not  in  the  Patron;  for  it  is  in  abeyance.  8 
H.  6.  24:  I.itt.  141.  .\  Patron  shall  not  have  an  action  for  trespass  done 
when  the  Church  is  vacant:  and  if  a  man  who  hath  a  right  to  glebe 
lands,  rclcascth  the  same  to  the  Patron,  that  is  not  good;  because  the 
Patron  has  not  any  estate  in  the  land.  11  H.6.  4.  If  the  Patron  grants 
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a  rent  ont  of  a  church,  it  is  void  even  against  himself.  38  F.d.  3,  4. 
See  further,  this  Diet,  titles  yldvoinson;  Parson;  Vicar,  lie. 

PA V AGE,  Pavagium^  Money  paid  towards  paving  the  streets  or 
highways.  Rex  concessit  Pavagium  -uUiit  de  Huntingdon  /ler  guinquen- 
Juum.  Pla.  Pari.  35  Ediv.  1. 

PAVING.  See  London,  Scavengers,  Police. 

P  A  UPE  R,  A  poor  man;  according  to  which  we  have  a  term  in  law, 
to  sue  in  forma  fiaujieris. 

Before  a  person  is  admitted  to  sue  in  forma  fiaufieris,  he  must  have 
counsel's  hand  to  his  petition,  certifying  the  judge  to  whom  the  peti- 
tion is  directed,  that  he  conceives  the  petitioner  hath  good  cause  of 
action;  he  must  also  annex  an  affidavit  to  his  petition,  that  he  is  not 
worth  five  pounds,  all  his  debts  paid,  except  wearing  apparel,  and  his 
right  to  the  matter  in  question.  Lil.  Reg.  633. 

None  ought  to  be  admitted  to  sue  in  forma  pauperis  in  an  action  on 
the  case,  for  words.  Lil.  Rrg.  633. 

A  person  admitted  to  sue  in  forma  pauperis,  can  only  sue  in  that 
cause  for  which  he  is  admitted,  ^  sic  toties  t/aories.  Lit.  Reg.  633. 

It  seems  that,  after  the  statutes  which  introduced  costs,  ncithey 
plaintiffs  nor  defendants  could  sue  or  defend  in  forma  pauperis;  for 
that  w  ould  be  a  means  of  depriving  the  other  parly  of  the  costs  given 
him  by  statute:  and  as  srai.  1 1  Hen.  7.  c.  12.  enables  persons  only  to 
sue  as  Paupers;  and  as  the  slai.  23  Hett.  8.  c.  Is.  excepts  only  plain- 
tiffs who  are  Paupers  from  paying  costs;  it  seems,  that  one  cannot  be 
admitted  in  a  civil  action  to  defend  as  a  Pauper.  But  it  hath  been  ad- 
judged, that  a  person  may  be  admitted  to  defend  an  indictment  in  for- 
m&  pauperis  for  a  misdemeanor,  such  as  a  conspiracy,  keeping  a  dis- 
orderly house,  8cc.  for  in  such  proceedings  there  being  no  costs,  the 
judges  have  a  discretionary  power  of  admitting  or  refiising  them  by 
the  Common  Law.  Pasch.  9  Geo.  2.  The  King  v.  Wright.  See  slat.  2 
Geo.  2.  c.  28.  §  8,  by  which  persons  are  allowed  to  defend  in  forma 
pauperis  on  actions  and  informations  relating  to  the  Customs. 

It  is  said,  that  Paupers  ought  not  to  be  admitted  to  remove  causes 
out  of  inferior  Courts,  but  ought  to  satisfy  themselves  with  the  juris- 
diction within  which  their  actions  properly  lie.  1  Mod.  368. 

By  the  orders  of  the  Courts,  if  the  party  admitted  to  sue  in  form& 
pauperis  give  any  fee  or  reward  to  his  counsel  or  attorney,  or  make 
any  contract,  or  agreement  with  them,  he  shall  from  thenceforth  be 
dispaupered,  and  not  be  aftenvards  admitted  again  in  that  suit  to 
prosecute  in  forma  pauperis.  Ord.  Cur.  94. 

Also,  if  it  shall  be  made  appear  to  the  Court,  that  any  person  pro- 
secuting in  forma  pauperis  hath  sold  or  contracted  for  the  benefit  of 
the  suit,  or  any  part  thereof,  while  the  same  depends,  such  cause  shall 
be  from  thenceforth  totally  dismissed  the  Court.  Ord.  Cur.  95. 

It  is  said,  that  if  a  Pauper  gives  notice  of  trial,  and  does  not  proceed, 
he  shall  be  dispaupered.  1  5a/*.  506.  See  further  title  Costs  II. 

PAWN,  Pignut.']  A  pledge  or  gage  for  payment  of  money  lent:  it 
is  said  {risum  teneatis?)  to  be  derived  a  pugno,  ^uia  res  r/iia  pignori 
dantur,  pugno  x'cl  manu  traduntur.  Lit.  Diet.  The  party  who  pawns 
goods,  hath  a  general  property  in  them;  they  cannot  be  forfeited  by 
tJte  Pawnee,  or  party  who  hath  them  in  Pawn,  for  any  offence  of  his; 
nor  be  taken  in  execution  for  his  debt;  neither  may  they  otherwise  be 
put  in  execution,  till  the  debt  for  wliich  they  are  pawned  is  satisfied. 
Rep.  332.  For  the  absolute  property  is  in  another:  therefore  thcV 
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arc  not  alienable,  nor,  by  consequence,  forfeitable;  because  they  can- 
not be  forfeited  without  loss  and  danger  to  the  absolute  owner;  and 
all  qualified  possessors  do  take  the  i>roi)erty  under  the  restriction  to 
preserve  the  property  of  the  right  owner.  Bro.  title  jittachmcnt  in  Ah- 
aiae  20. 

If  a  man  pawns  goods  for  money,  and  afterwards  a  judgment  is  had 
against  the  Pawner  at  the  suit  of  one  of  the  creditors;  the  goods  in 
the  hands  of  the  Pawnee  sh^dl  not  be  lukcn  in  execution,  until  the 
money  is  paid  to  the  Pawnee:  because  he  had  a  qualified  property  in 
thein,  and  the  judgment  creditor  only  an  interest.  3  Bulnt.  17.  And 
when  a  person  hath  jewels  in  Pawn  for  a  certaui  sum,  and  he  who 
pawned  them  is  attainted,  the  King  shall  not  have  the  jewels  unless 
he  pay  the  money.  J'lowil.  487.  For  the  alteration  of  the  general 
property  doth  not  alter  the  special  property  in  the  Pawnee.  2  H.  7. 
J:  1  Buhl.  29. 

If  a  man  pledge  goods  and  then  is  outlawed,  he  cannot  redeem 
them;  because  i/ini  the  absolute  properly  is  in  the  King;  but  if  the 
outlawry  is  reversed,  then  the  person  is  reinstated  in  his  property,  as 
if  there  had  been  no  oullawn;  and  therefore  may  redeem  them.  1 

JSuLl.  29. 

The  Pawnee  of  goods  hath  a  special  property  in  them,  to  detatD 
them  for  his  security,  &c.  and  he  may  assign  the  Pawn  over  to  another,, 
subject  to  the  same  conditions;  and  if  the  Pawnee  die  before  redeem- 
ed, his  executors  shall  have  it  upon  the  like  terms  as  he  had  it. 

If  goods  pawned  are  perishable,  and  no  day  being  set  for  payment 
of  the  money,  they  lie  in  Pawn  till  spoiled,  without  any  default  in  him 
who  hath  them  in  keeping;  the  party  who  pawned  them  shall  bear 
the  damage;  for  it  shall  be  adjudged  his  fault  that  he  did  not  redeem 
them  sooner:  and  he,  to  whom  pawned,  may  have  action  of  debt  for 
his  money.  Also,  if  the  goods  arc  taken  from  him,  he  may  have  ac- 
tion of  trespass,  i:c.  Co.  Lin.  89,  208:  Yr/v.  179. 

Where  goods  are  pawned  for  money  borrowed,  without  a  day  set 
for  redemption,  they  are  redeemable  at  any  time  during  the  life  of 
the  borrower.  They  may  be  redeemed  after  the  death  of  him  to 
whom  pawned;  but  not  after  the  death  of  him  who  pawned  the  goods. 

2  Cro.  245:  A'oy  137:  1  Bulsf.  9.  But  where  a  day  is  appointed,  and 
the  Pawner  dicth  before  the  day,  his  executors  may  redeem  the  Pawn 
at  the  day,  and  this  shall  be  assets  in  their  hands.  1  Buiai.  30,  31.  If 
goods  are  redeemable  at  a  day  certain,  it  must  be  strictly  observed; 
and  the  Pawnee,  in  case  of  failure  of  payment  at  the  day,  may  sell 
them.  1  Jiol.  Jie/i.  181,  215.  But  still  the  right  owner  has  his  redemp- 
tion in  equity,  as  in  case  of  a  mortgage.  I  Jrmr.  205:  i'Ac/i.  106. 

He,  who  borrows  money  on  a  Pawn,  is  to  have  the  pledge  again, 
when  he  repays  it;  or  he  may  have  action  for  the  detainer;  and  his 
tender  of  the  money  revests  the  special  property.  2  Cro.  244.  And  it 
hath  been  held,  that  where  a  broker  or  Pawnee  refuses  (upon  ten- 
der of  the  money)  to  redeliver  the  goods  in  Pawn,  he  may  be  indict- 
ed; because  being  secretly  pawned,  it  may  be  impossible  to  prove  a 
delivery  for  want  of  witnesses,  if  invrr  should  be  brought  for  them. 

3  SaH:  268.  Adjudged,  that  if  goods  are  lost,  after  the  tender  of  mo- 
ney, the  Pawnee  is  liable  to  make  them  good  to  the  owner;  for,  after 
lender,  he  is  a  wrongful  detainer;  and  he  who  keeps  goods  wrongfully 
must  answer  for  them  at  all  events;  his  w  rongful  detainer  being  the 
occasion  of  the  loss.  Cro..rac.  243:  Ye/v.  149:  I  Stihl.  29:  Bro.  Bail- 
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tneni,  7:  1  Rol.  iff/).  129:  1  Inst.  89.  But  if  they  are  lost  before  a  ten- 
der, it  is  other^vise;  the  Pawnee  is  not  liable,  if  his  care  of  keeping 
them  was  exact;  and  the  law  requires  nothing  of  him,  but  only  that 
he  should  use  an  ordinary  care  in  keeping  the  goods,  that  they  may 
be  restored  on  payment  of  the  money  for  which  they  were  deposited; 
and  in  such  case  if  the  goods  are  lost,  the  Pawnee  hath  still  his  reme- 
dy against  the  Pawner  for  the  money  lent.  2  Salt.  S'22:  3  Salk.  268. 

If  the  Pawn  is  laid  up,  and  the  Pawnee  robbed,  he  is  not  in  general 
answerable;  though  if  the  Pawnee  useth  the  thing,  as  a  jewel,  watch, 
&c.  that  will  not  be  the  worse  for  wearing,  which  he  may  do,  it  is  at 
his  peril;  and  if  he  is  robbed,  he  is  answerable  to  the  owner,  as  the 
using  occasioned  the  loss,  &c.  2  Salk.  S22:  3  SaU:  268:  see  Co.  I.ili. 
89.  a:  3  Inst.  108:  i  Co.  83:  Palm.  531:  Otu.  123.  Yelv.  178:  CVo.  Jar. 
244:  1  Btilsl.  29,  30:  I  Rol.  Re/:.  181.  If  the  Pawn  is  of  such  a  nature, 
that  the  keeping  is  a  charge  to  the  Pawnee,  as  a  cow,  or  a  horse,  &c. 
he  may  milk  the  one,  or  ride  the  other;  and  this  shall  go  in  recom- 
pence  for  his  keeping.  Things,  which  will  grow  the  worse  by  usage, 
as  apparel,  Sec.  he  may  not  use.  Ourcn  124. 

A  person  borrowed  100/.  on  the  Pawn  of  jewels,  and  took  a  note 
from  the  lender,  acknowledging  them  to  be  in  his  hands,  for  securing 
the  money;  afterwards,  he  borrowed  several  other  sums  of  the  same 
person,  for  which  he  gave  his  notes,  without  taking  any  notice  of  the 
jewels.  As  in  this  case  it  was  natural  to  think  the  lender  would  not 
have  advanced  the  sums  on  note  only,  but  on  the  credit  of  the  pledge 
in  his  hands  before;  it  was  decreed  in  equity,  that  if  the  bonower 
would  have  his  jewels,  he  must  pay  all  the  money  due  on  the  notes. 
Prcced.  Chanc.  4 1 9,  42  I . 

A  factor  cannot  pawn  the  goods  of  his  principal.  Strange  1  178.  He 
to  whom  goods  are  delivered  for  safe  custody  cannot  pawn  them. 
Strange  1187.  There  can  be  no  market-overt  for  Pawning.  Ibid. 
Where  money  is  lent  on  a  pledge,  the  borrower  is  personally  liable  to 
the  payment,  unless  there  be  an  agreement  to  the  contrary.  Strange 
919.  See  further,  this  Dictionary,  title  Bailment;  and  fioet.  Pawn- 
brokers. 

PAWNAGE,  In  woods  and  forests  for  swine;  sec  Pannage. 

PAWN-BROKERS.  By  the  Stamp  Acts,  Pawn-brokers  are  annu- 
ally to  take  out  a  licence  on  a  stamp. 

By  slat.  39,  40  Gt«.  3.  c  99.  rates  of  profit  are  allowed  to  Pawn- 
brokers; and  regulations  are  made  to  prevent  oppression  by  them, 
viz. 

For  every  pledge  upon  which  there  shall  have  been  lent  not  ex- 
ceeding 2«.  6rf.  one  halfpenny  is  allowed  as  interest,  S.  c  for  any  time 
during  which  the  said  pledge  shall  remain  in  pawn,  not  exceeding  one 
calendar  month;  and  the  same  for  every  month  uficrv  arila,  iiicludmg 
the  current  month  in  which  such  pledge  shall  be  redeemed,  although 
such  month  shall  not  be  expired.  For  5».  one  penny;  7».  6d.  one  pen- 
ny halfpenny;  10*.  (wo-pcnce;  12#.6rf. two-pence  halfpenny;  15s. three- 
pence; 17*.  &d.  three-pence  halfpenny;  1/.  four-pence;  and  so  on  pro- 
gressively and  in  proportion  for  any  sum  not  exceeding  40e.;  and  for 
any  intermediate  sum  between  2«.  6d.  and  40«.  at  the  rate  of  Ad. 
for  20s. 

And  for  every  sura  exceeding  40s.  and  not  exceeding  42*.  eight 
pence;  and  for  every  sum  exceeding  42s.  and  not  exceeding  10/.  at 
the  rale  of  3rf.  and  no  more  for  the  loan  of  every  20j.  of  such  money 
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lent  by  the  calender  month;  and  so  in  proportion  for  any  fractional 
sum.  §  1 — 3. 

A  party  applying  for  the  redemption  of  goods  pawned,  within  seven 
days  after  the  expiration  of  any  month,  may  redeem  them  without 
paying  any  thing  for  the  seven  days,  and  applying  after  seven,  and 
within  fourteen  days,  pays  the  profit  for  one  month  and  a  half  of  another 
month;  but  after  the  expiration  of  the  first  fourteen  days  the  Pawn- 
broker may  take  for  the  whole  month.  §  5. 

Entries  to  be  made  and  duplicates  given.  $  6,  7. 

Any  person  fraudulently  pacing  the  goods  of  another,  and  con- 
victed before  a  justice,  shall  forfeit  from  5/.  to  20s.  and  also  the  value 
of  llic  goods  pawned,  Stc.  to  be  ascertained  by  the  justice;  and  on  feil- 
ure  of  payment,  may  be  committed  to  the  House  of  Correction,  for  not 
more  than  three  months,  and  be  publicly  whipped;  the  forfeitures, 
when  paid,  to  be  applied  lowai'ds  making  satisfaction  to  the  party  in- 
jured, and  defraying  the  costs;  the  overplus,  if  any,  to  the  poor  of  the 
parish.  §  8. 

Any  person,  counterfeiting  or  altering  a  duplicate,  may  be  seized 
and  taken  before  a  justice;  who  is  to  commit  the  party  to  the  House 
of  Correction,  for  not  more  than  three  months,  nor  less  than  one.  §  9. 

1  f  any  person  shall  offer  to  pawn  any  goods,  refusing  to  give  a  satis- 
factor)-  account  of  himself,  and  the  goods;  or  if  there  shall  be  reason 
to  suspect  that  such  goods  are  stolen;  or  if  any  person  not  entitled, 
shall  attempt  to  redeem  goods  pawned;  they  may  be  taken  before  a 
Justice,  who  shall  commit  them  for  further  examination:  and  if  it  ap- 
pears that  the  goods  were  stolen,  or  illegally  obtained,  or  that  the 
person  offering  to  redeem  the  same  has  no  title  or  pretence  to  them; 
the  Justice  is  to  commit  him  to  be  dealt  with  according  to  law,  where 
the  nature  of  the  offence  shall  authorize  such  commitment  by  any 
other  law;  or  othcrwibc,  for  not  more  than  three  months.  5  '0. 

Persons  buying  or  taking  in  pledge  unfinished  goods,  or  any  linen, 
Sec.  entrusted  to  be  washed,  shall  forfeit  double  the  sum  lent,  and  re- 
store llic  goods.  §11. 

A  justice  may  grant  a  search  warrant;  in  executing  which,  a  peace 
officer  may  break  open  doors,  and  the  goods,  if  found,  shall  be  restor- 
ed to  the  owner.  §  12,  13. 

Pawn-brokers,  refusing  to  deliver  up  goods  pledged  within  one 
year,  on  tender  of  the  money  lent,  and  interest,  on  conviction,  a  Jus- 
tice is  empowered  to  commit  the  offender  till  the  goods  be  delivered 
up,  or  reasonable  satisfaction  made.  §  14. 

Persons  producing  notes,  are  not  to  be  deemed  owners,  unless  on 
notice  to  the  contrary  from  the  real  owner.  §  15. 

Duplicates  being  lost,  the  owners,  on  oath  before  a  Justice,  shall  be 
entitled  to  another  from  the  Pawn-broker.  §  16. 

Goods  lo  be  sold  by  public  auction  after  the  expiration  of  one  year; 
being  exposed  to  public  view,  and  catalogues  thereof  publislied,  and 
two  advertisements  of  sale  by  the  Pawn-broker  to  be  inserted  in  some 
newspaper  two  days  at  least  licfore  the  first  day's  sale  under  penalty 
of  10/.  to  40s.  to  the  owner.  §  17. 

Pictures,  prints,  books,  statutes,  &c.  shall  be  sold  only  four  times 
in  a  year.  §  18. 

Pawnbrokers  receiving  notice  from  the  o^vncrs  of  goods  before  the 
cxpiratidn  of  a  year,  shall  not  dispose  of  them,  until  after  the  expira- 
tion of  three  months  from  the  end  of  the  said  year.  §  19. 
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Pawnbrokers  to  enter  an  account  of  sales  in  their  books  of  all  goods 
pawned  for  upwards  of  ten  sliillings;  and  in  case  of  any  overplus  by 
the  sale,  upon  demand  within  three  years,  it  shall  be  paid  to  the 
owner,  the  necessary  costs,  principal,  and  interest  being  deducted; 
persons  possessing  duplicates  entitled  to  the  inspecting  of  the  books; 
and  in  case  the  goods  shall  have  sold  for  more  than  the  sum  entered, 
or  the  further  entries  not  made,  or  the  overplus  is  refused  to  be  paid, 
the  offender  shall  forfeit  10/.  and  treble  the  sum  lent,  lobe  levied  by 
distress.  §  20. 

Pawnbrokers  shall  not  purchase  goods  whilst  in  their  custody,  or 
suffer  them  to  be  redeemed  for  that  purpose;  nor  lend  money  to  any 
person  appearing  to  be  under  twelve  years  of  age,  or  intoxicated,  or 
purchase  duplicates  of  other  Pawnbrokers,  or  buy  any  goods  before 
eight  in  the  forenoon,  and  after  seven  in  the  evening;  nor  receive  any 
goods  in  pawn  before  eight  in  the  forenoon  or  afte  r  eight  at  night,  be- 
tween Michaelmas  and  Lady-day,  and  before  seven  o'clock  in  the 
forenoon  and  after  nine  at  night,  during  the  remainder  of  the  year; 
except  till  eleven  o'clock  on  the  evenings  of  Saturday,  and  that  pre- 
ceding Good  Friday  and  Cfirislmaa-day;  nor  carry  on  the  trade  on  any 
Sunday,  Good  Friday,  or  Chriatmas-day,  ov  any  Fast  or  Thanksgiving- 
day.  %  20. 

Pawnbrokers  are  to  place  in  their  shops  a  table  of  rates  allowed 
by  this  act.  §21. 

Pawnbroker's  Christian  and  sirname,  and  business,  to  be  written 
overtlie  door;  under  a  penalty  of  10/.  half  to  the  informer  and  half  to 
the  poor.  §  23. 

Pawnbrokers  having  sold  goods  illegally,  or  having  embezzled  or 
injured  goods,  Justices  may  award  reasonable  satisfaction  to  the  own- 
ers, in  case  the  same  shall  not  amount  to  the  principal  and  profit;  or 
if  it  does,  the  goods  shall  be  delivered  to  the  owner,  without  paying 
any  thing  under  a  penalty  of  10/.  §  24. 

Pawnbrokers  to  produce  their  books  before  any  Justice,  if  requir- 
ed, on  a  penalty  of  10/.  to  5/.  §  25. 

Penalty  on  Pawnbrokers  neglecting  to  make  entry  10/.  and  for 
every  offence  against  this  act,  where  no  penalty  is  provided,  40«.  to 
10/.  half  to  the  informer,  the  remainder  to  the  poor.  §  26. 

Complaint  shall,  in  all  cases,  be  made  within  twelve  months.  §  27. 

No  person  convicted  of  a  fraud  or  felony  may  be  an  informer  under 
this  act.  §  29. 

Churchwardens  to  prosecute  for  every  offence  at  the  ex[>ence  of 
the  Parish,  on  notice  from  a  Justice.  §  28. 

This  act  does  not  extend  to  persons  lending  money  upon  goods  at 
5  Jier  cent,  interest. 

This  act  to  extend  to  the  executors,  tTc  of  Pawnbrokers  and 
Pawners.  §  31. 

The  form  of  conviction  is  settled  by  §  33;  and  an  appeal  given  to 
the  Quarter  Sessions.  §  35. 

PAYMENT  of  money  before  the  day  appointed,  is  in  law  Payment 
at  the  day;  for  it  cannot,  in  presumption  of  law,  be  any  prejudice 
to  him,  to  whom  the  payment  is  made,  to  have  his  money  before  the 
time;  and  it  appears,  by  the  party's  receipt  of  it,  that  it  is  for  his  own 
advantage  to  receive  it  then,  otherwise  he  would  not  do  it.  Yet  it  is 
said,  that  defendant  must  not  plead,  that  the  plaintiff  accepted  it  in 
full  satisfaction;  but  that  he  paid  it  in  full  satisfaction.  5  Re/:.  11". 
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Paymentof  a  lesser  sum,  in  satisfaction  of  a  greater,  cannot  be  a  sa- 
tisfaction for  the  whole;  unless  the  payment  be  before  the  day: 
though  the  gift  of  an  horse,  or  robe,  tJ'r.  in  satisfaction,  may  be  good. 
Ibid.  And  where  damages  are  uncertain,  a  less  thing  may  be  done  in 
satisfaction  of  a  greater.  4  Mod.  89. 

Upon  a'jlvil  ad  dim  pleaded,  it  is  good  evidence  to  firovf  Papnent 
at  any  time  after  the  day,  and  before  action  brought;  and  Payment, 
although  after  the  day,  may  be  pleaded  to  any  action  of  debt,  upon 
bill,  bond,  or  judgment,  or  scire  facias  upon  a  judgment.  2  Lil.  Abr. 
287.  Utat.  4  tj-  5  Ann.  c.  16.  But  see  1  Sira.  652;  where,  on  such  a 
plea,  proof  was  made  of  interest  paid  two  years  after  the  day,  where- 
by ihe  plea  wasfahifcd;  which  was  made  on  firemmfnion  only;  as 
the  debt  had  not  been  demanded  for  thirty  years.  And  though  Pay- 
ment after  the  day  is  good  by  way  of  discharge,  it  will  not  be  so  by 
way  of  satisfaction.  4  Mod.  230.  Payment  is  no  plea  to  debt  on  co- 
venant, or  an  obligation,  without  acquitumce;  but  if  the  obligation 
have  a  condition,  it  is  otherwise.  Dwr2S,  169.  If  a  bond,  i^c.  be  for 
Payment  of  money;  and  no  day  is  set,  damages  cannot  be  recovered 
till  a  demand  is  made.  Hridt^r.  20.  See  title  Bond. 

For  payment  of  rent,  there  are  said  to  be  four  times:  1.  A  volun- 
tary lime,  that  is  not  satisfactory,  and  yet  good  to  some  purpose:  as 
where  a  lessee  pays  his  rent  before  the  day,  this  gives  seisin  of  the 
rent,  and  enables  him  to  whom  paid  to  bring  his  assize  for  it.  2.  A 
time  voluntary  and  satisfactory  in  some  cases;  when  it  is  paid  the 
morning  of  the  last  day,  and  the  lessor  dies  before  the  end  of  the  day, 
this  is  a  good  Payment  to  bind  the  heir  or  executor,  but  not  the  King. 
3.  The  legal,  absolute,  and  satisfactory  time,  which  is  a  convenient 
time  before  the  last  instant  of  the  last  day,  and  then  it  must  be  paid. 
The  4th  is  satisfactory,  and  not  voluntary,  but  coercive  when  forced 
and  recovered  by  suit  at  law.  Co.  Litl.  200:  10  Rep.  127:  Plovid.  172. 
See  title  Rent. 

Payment  of  money  shall  be  directed  by  him  who  pays  it,  and  not 
by  the  receiver,  i5'c.  5  Refi.  1 17:  Cro.  Eliz.  68.  If  the  payer  does  not 
apply  the  Payment,  the  receiver  may;  but  he  must  not  apply  it  to  an 
uncertain  demand,  as  to  a  debt  from  a  testator.  Strange  1 194.  In  the 
payment  of  a  testator's  debts  by  executors,  they  are  to  pay  first  judg- 
ments, mortgages,  rent  due  by  lease,  iJfc.  then  bonds  and  bills,  Lfc.  1 
Ro/I.  Ahr.  927.  See  title  Executor  V.  6. 

A  bill  dra  vn  on  .4.  to  pay  money  for  value  received,  is  a  good  dis- 
charge of  a  debt,  though  the  bill  be  not  paid,  unless  the  creditor  re- 
turn the  bill  in  convenient  time.  Show.  155.  .V.  gi\-es  B.  a  bill  of  ex- 
change on  C.  in  payment  of  a  former  debt;  this  is  not  allowable  as 
evidence  on  non  u^sumfmt^  unless  paid;  for  a  bill  shall  never  go  in  dis- 
charge of  a  precedent  debt,  except  it  be  part  of  the  contract  that  it 
should  be  so.  1  Sulk.  124.  When  a  merchant  draws  a  bill  upon  a  cor- 
respondent, who  accepts  it,  this  is  payment:  for  il  makes  him  debtor 
to  another  person;  who  may  bring  his  action.  10  Mod.  37.  See  title 
Bill  of  Krchangc. 

Pavmest  isiro  Court;  Sec  Money  into  Court. 

PEACE,  Pax.'\  In  the  general  signification,  is  opposite  to  war  or 
strife;  but  particularly  in  law  ,  it  intends  a  quiet  behaviour  towards  the 
King  and  his  Subjects.  And  if  any  man  is  in  danger  from  another, 
and  makes  oaih  of  it  before  a  Justice  of  Peace,  he  shall  be  secured 
by  good  bond,  which  is  called  binding  to  the  Peace.  Lam.  Eiren.  lib. 
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2.  ca/i.  2.  7":  Cromfi.  Just,  of  Peace,  118,  129.  And  also  fiank-plcdge 
and  conservation  of  the  Peace.  Time  of  Peace  is,  when  the  Courts 
of  justice  are  open;  and  Judjjes  and  ministers  of  the  same  may,  by 
law,  protect  men  from  wrong,  and  administer  justice  to  all.  Co.  Litt. 
249. 

All  authority  for  keeping  the  Peace  comes  originally  from  the 
King,  who  is  the  Supreme  Magistrate  for  preservation  thereof; 
though  it  is  said  the  King  cannot  take  a  recognizance  of  the  Peace; 
because  it  is  a  rule  in  law  that  no  one  can  take  any  recognizance,  who 
is  not  either  a  justice  of  record,  or  by  commission:  also  it  is  certain, 
that  no  duke,  earl,  or  baron,  as  such,  have  any  greater  power  to  keep 
the  Peace,  than  mere  private  persons.  iMnib.tih.  1.  c.  3:  Dalt.  c.  1. 
But  the  Lord  Chancellor,  or  Lord  Keeper  of  the  Great  Seal,  the 
Lord  High  Steward,  the  Lord  -Marshal,  and  every  Justice  of  the 
King's  Bench,  have,  as  incident  to  their  offices,  a  general  authority 
to  keep  the  Peace  throughout  the  realm  and  to  award  process  for 
surety  of  the  Peace,  and  take  recognizances  for  it.  And  every  Court 
of  Record  hath  power  to  keep  the  Peace  witliin  its  own  precinct:  as 
have  likewise  Sheriffs,  who  are  entrusted  with  the  custody  of  the 
counties,  consequently  have  by  it  an  implied  power  of  keeping  the 
Peace  within  the  same;  and  coroners  may  bind  persons  to  the  Peace, 
who  make  an  affray  in  their  presence;  but  may  not  grant  process  of 
the  Peace,  tJfc.  2  Hawlr.  J'.  C. 

Peace  shall  be  kept,  and  justice  and  right  duly  administered  to  all 
persons.  Siat.  I  H.  2.  c.  2,  Jcc. — Breakers  of  the  Peace  to  be  impri- 
soned, and  to  find  sureties,  Ufc.  Smia.  2  Ed.  3.  c.  6:  3i  Kd.  3.  c.  1.  Re- 
cognizances for  keeping  the  Peace  to  be  certified  to  the  quarter  ses- 
sions, fi'.al.  3  H.  7.  c.  1  The  Chancery  and  King's  Bench  restrain- 
ed from  granting  process  of  the  Peace  or  behaviour  without  motion 
and  affidavit;  and  to  give  costs  and  damages  to  persons  wrongfully 
vexed  by  such  process,  and  restrained  from  granting  su/iersedcas,  un- 
less the  process  is  granted  in  the  manner  required  by  the  statute. 
The  said  Courts  to  punish  insufficient  sureties.  Seat.  21  Jac.  1.  c.  8. 
Actions  against  peace-officers  made  local.  Stat.  21  Jac.  1.  c.  12.  And 
the  general  issue  pleadable.  Slat.  7  Jac.  1.  c.  5:  21  Jac.  I.e.  12.  See 
this  Dictionary,  titles  Justice  of  Peace;  Surett/  of  the  Peace;  and/iosf, 
Peace  of  the  King. 

Peack  of  (ion  AND  THE  CiiVKCii,  Par  Dfi  is"  Ecclesis^  Was  an- 
tiently  used  for  that  cessation  which  the  King's  Subjects  had  from 
trouble  and  suit  of  iaw  between  the  terms,  and  on  Sundays  and  holi; 
days.  See  Vacation. 

Peace  of  the  King,  Pax  Pegis  mentioned  in  stat.  6  R.  2.  st.  1. 
f.  13.]  Is  that  Peace  and  security  both  for  life  and  goods,  which  the 
King  promiseth  to  all  his  Subjects,  or  others  taken  into  his  protec- 
tion. And  where  an  outlawry  is  reversed,  a  person  is  restored  to  the 
King's  Peace,  and  this  is  termed  ad  Pacem  redire.  Bract,  lib.  3.  c. 
1 1.  This  point  of  policy  seems  to  have  been  borrowed  by  us  from  the 
Feudists,  which,  in  the  second  book  of  the  Ftuds,  ca/i.  33,  intitlcd,  de 
Pace  tencnda,  &.C.  Hoioman  proveth.  Of  this  Hovvdm  stttcJi  down 
many  branches,  jtnna/.  H.  2.fol.  144,  330.  As  to  the  Peace  of  the 
Church, see  title  Sanctuary.  The  Peace  of  the  King's  highway  is  the 
immunity  that  the  King's  highway  hath  to  be  free  from  annoyance 
or  molestation.  The  Peace  of  the  plough  whereby  the  plough  and  the 
plough  cattle  arc  secured  from  distresses.  F.  A'.  B.  91.  And  fairs 
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have  been  said  to  have  ihcir  Peace;  because  no  man  nught  be  trou- 
bled in  thein  for  any  debt  contracted  elsewhere. 

PjiClA,  A  piece  or  small  tjuantity  of  ground.  Parocli.  Antiq.  240. 

PliCTOKALE,  A  word  often  met  with  in  old  writings.  Most  au- 
thors agree  that  it  is  the  same  with  that  garment  called  raiionale, 
which  the  high  priest  in  the  old  law  wore  on  his  shoulders,  as  a  sign 
of  perfection.  It  is  worn  also  by  the  high  priest  of  the  new  law,  as  a 
sign  of  the  greatest  virtue.  Qujt  gratiu  i:f  ratime /lerficitur;  for  which 
reason  it  is  called  ralionalr.  It  is  by  some  taken  to  be  that  part  of  tlie 
pall  which  covers  the  breast  of  the  priest,  and  from  Ihcnce  called 
Ficiorale.  But  all  agree  that  it  is  the  richest  part  of  that  garment, 
embroidered  with  gold,  and  adorned  with  precious  stones.  Coivetl. 

PKCTOKAL,  Armour  for  the  breast,  a  breast-plate  or  pctral,  for 
ahorse;  from  the  Lat. /icc/a«;  it  is  mentioned  in  stui.  13  is"  14  Car.1. 
c.  3. 

PECULIAR,  Fr.  fleculier,  i.  e.  private.]  A  particular  parish  or 
church,  that  hath  jurisdiction  within  itself,  and  power  to  grant  admi- 
nistration or  jjrobate  of  w  ills,  ^c.  exempt  from  the  Ordinary. 

There  arc  Royal  Peculiars,  and  Archbishops'  Peculiars:  the  King's 
chapel  is  a  Royal  Peculiar,  exempted  from  all  spiritual  jurisdiction, 
and  reserved  to  the  immediate  govenimenl  of  the  King:  there  are 
also  some  peculiar  ecclesiastical  jurisdictions  belonging  to  the  King, 
which  formerly  appertained  to  Monasteries  and  Religious  Houses.  It 
is  an  antienl  privilege  of  the  See  of  Canierburtj,  that  wherever  any 
manors  or  advowsons  belong  to  it,  they  forthwith  become  exempt 
from  the  Ordinary,  and  arc  reputed  Peculiars  of  that  see;  not  because 
they  are  under  no  Ordinary,  but  because  tlicy  are  not  under  the  Or- 
dinary of  the  diocese,  i^c.  For  the  jurisdiction  is  annexed  to  the 
Court  of  Arches,  and  the  judge  tliercof  may  originally  cite  to  these 
Peculiars  of  the  .Vrchbishop.  H  ood's  Iml.  504. 

The  Court  of  Pecidiars  of  tlie  Archbishop  of  Car.irrbury,  hath  a 
particular  jurisdiction  in  the  citj'  of  London,  and  in  other  dioceses, 
is^c.  within  his  province:  in  all,  fifty-seven  peculiars.  4  Insl.  338:  Slat. 
22  CJ*  23  Car.  2.  c.  15.  There  are  some  Peculiars  which  belong  to 
Deans  and  Chapters,  or  a  Prebendary,  exempted  from  the  Archdea- 
con only:  they  are  derived  from  the  Bishop  ofantient  composition, 
and  may  be  visited  by  the  Bishop  in  his  primary  or  triennial  visita- 
tion: in  the  meantime,  an  Olhcial  of  the  Dean  and  Chapter,  or  Pre- 
bendary is  the  Judge;  and  from  hence  the  appeal  lies  to  the  Bishop 
of  the  diocese.  Wood  504.  Appeal  lieth  from  other  Peculiar  Courts 
to  the  King  in  Chancery.  Stai.  25  H.  8.  c.  19.  The  Dean  and  Chap- 
ter of  St.  /"au/'s  have  a  Peculiar  jurisdiction;  and  the  Dean  and  Chap- 
ter of  Saliabiirtj  have  a  large  Peculiar  within  that  diocese;  so  have  the 
Dean  and  Chapter  of  i-j/c/yfeW,  &c.  2  AW*.  ^Ar.  1240,  1241. 

There  is  mention  in  our  books  of  Peculiars  of  Archdeacons;  but 
they  are  not  properly  Peculiars,  only  subordinate  jurisdictions;  and  a 
Peculiar  is  /irimd  facie  to  be  understood  of  him  who  hath  a  cc-ordi- 
rate  jurisdiction  with  the  Bishop.  I/ot.  185:  Afod.  Ca.  308.  If  an 
Archdeacon  hath  a  peculiar  authority  by  commission,  this  shall  not 
take  away  the  auilioiity  of  the  Bishop;  but,  if  he  hath  authority  and 
jurisdiction  by  prcitripiion,  it  is  said,  it  shall.  2  Jioll.  R,-ji.  357. 
Where  a  man  dies  intestate,  leaving  goods  in  several  Peculiars,  it 
has  been  held,  that  the  Archbishop  is  to  grant  administration.  Sid. 
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90:  5  Mod.  239.  See  16  Vin.Abr.  xMa  Peculiars;  sai  this  Dictionary, 
title  Courts  Ecctesiatlical  4. 

PECUNIA,  Properly  money,  but  aiuicntly  used  for  cattle,  anil 
sometimes  for  other  goods  as  well  as  money.  So  we  find  often  in 
Uomcsday.,  Paatura  ibidem  ad  Pecuniam  xvV/u',  tliat  is,  pasture-ground 
for  the  cattle  of  the  village.  Coiufil. 

PECUNIA  SEPULCHRALIS,  J.L.  Canuii,  102.]  Money  an- 
tiently  paid  to  the  priest  at  the  opening  of  the  grave,  for  the  good  of 
the  deceased's  soul.  This  the  Faxons  called  aaulscrat,  sauUcot^  and 
atiinia.il/mfiolum.  ^Jitt.  dc  Coucil.  t.  \.f.  517.  Sec  Mortuary. 

PECijNI.\l{Y,  All  punishments  of  offences  were  amicntly  Pecu- 
niary, by  mulct,  &c.  Sec  J'ine. 

PECUNI.\UY  CAUSES,  Cognizable  in  the  Kcclesiasiicat  Courts; 
are  such  as  arise  either  from  the  withholding  ecclesiastical  dues,  or 
the  doing  or  neglecting  some  act  relating  to  the  church,  whereby 
damage  accrues  to  the  plaintifli  towards  obtaining  a  satisfaction  for 
which  he  is  permitted  to  institute  a  suit  in  the  Spiritual  Court.  For 
the  principal  of  these  causes,  see  3  Comm.  88;  and  this  Dictionan-, 
titles  Courts  Ecclt'siastical;  Tithes;  S/ioliation;  Dilafiidation. 

Pecuniary  Legacy;  See  titles  Kjrecutor;  Ltgaeij. 

PEU.\GE,  ficda^ium.^  Money  given  for  the  passing  by  foot  or 
horse  through  any  country.  Cas-s-au.  de  Coiis.  liurgun.  118:  S/te/m. 
■This  word  is  likew  ise  mentioned  by  Mat.  Paris.,  anno  1256. 

PEDALE,  A  foot  cloth,  or  piece  of  tapestry  laid  on  the  ground  to 
tread  on,  for  greater  state  and  ceremony.  Ingul/ih.  ftagc  M. 

PEDIS  ABSCISSIO,  Cutting  off  the  foot;  a  punishment  on  crimi- 
nals, anciently  inflicted  here,  instead  of  death;  as  appears  by  the  laws 
of  U'ilUamj  called  The  Contfueror^  ca/i.  7;  so,  in  Ingut/i/ius,  /i.  856: 
J^'leto,  lib.  I.  c.  38:  Braclon,  lib.  3.  ca/i.  32:  Monaat.  1  torn,  page  166. 

PEDl.ARS,  See  ffatvUers. 

PEDONE.S,  Foot-soldiers.  Simeon  of  Durham,  anno  1085. 

PEERAGE.  The  dignity  of  the  Lords  or  Peers  of  the  realm.  See 
Peers  of  the  Realm. 

PEERS,  Pears;']  Signify,  in  law,  thof.e  who  are  impanelled  in  an 
inquest  upon  a  man,  for  convicting  or  clearing  him  of  any  offence; 
the  reason  is,  because  the  custom  of  the  realnt  is  to  try  every  man  in 
such  case  by  his  Peers  or  ei/uals.  Sec  stats.  Ilestm.  I.  3  E.  ].  cafi.  6: 
Mag.  Car.  c.  29.  And  in  this  sense,  it  is  in  use  with  other  nations. 
Cowell. 

And  as  every  one  of  the  Nobility,  being  a  Lord  of  Parliament,  is  a 
Peer,  or  equal  to  all  the  other  Lords,  though  of  several  degrees;  so 
the  Commons  are  Peers  to  one  another,  although  distinguished  as 
Knights,  Esquires,  Gentlemen,  &C.  3  Inst.  29:  3  Inst.  31.  See  /lost, 
title  Peers  of  the  Realm. 

Peers  oy  Fees.  The  word  Peer  denoted  originally  one  of  the 
same  rank;  afterwards,  it  was  used  for  the  vassals  or  tenants  of  the 
same  LoitI,  who  were  obliged  to  serve  and  attend  him  in  his  Courts, 
being  equal  in  function:  these  w'ere  termed  Peers  of  Fees,  because 
holding  fees  of  tlie  Lord;  or  because  their  business  in  Court  was  to 
sit  and  judge  under  their  Lord,  of  disputes  arising  on  fees;  but  if 
there  were  too  many  in  one  lordship,  the  Lord  usually  chose  twelve, 
who  had  the  title  of  Peers,  by  way  of  distinction;  from  whence,  it  is 
said,  we  derive  our  common  juries,  and  other  Peers.  Co'.vcll. 
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PEERS  or  THE  REALS!. 
Pares  Regni;  Procekes.]  The  N'obiliiy  of  tlic  Kingdom,  and 
Lords  of  Parliament;  wliu  arc  <li\  ided  into  Dukes,  Man/iifssci,  Earls, 
Fiscoants,  and  Ilarons.  And  the  reason  why  they  are  called  Peers  is, 
that  notwithstanding  a  distinction  of  dignities  in  our  Nobility,  yet  in 
all  public  actions  they  arc  equal;  as  in  ihcir  votes  of  Parliament,  and 
trial  of  any  nobleman.  S.  P.  C.  lib.  3.  The  appellation  seems  to  have 
been  borrowed  from  J'rancr,  from  those  twelve  Peers  that  Chark' 
magne  instituted  in  that  kingdom,  called  Pares,  vel  Patricii  PraTicia. 

I.  Of  ihc  Titles  and  Origin  of  the  several  Degrees  of  Xobitity. 
W.  The  Manner  in  wliic/i  ihey  may  be  erected,  and  limited;  and 
liow  forfeited. 

in.  Of  the  Privileges  of  Peers,  (and  see  lit.  Privilege.) 
IV.  The  Afodc  of  their  Trial  in  cajdtal  Cases. 

I.  All  degrees  of  nobility  and  honour  arc  derived  from  the  King 
as  their  fountain,  and  he  may  institute  what  new  titles  he  pleases. 
Hence  it  is  that  ;tll  degrees  of  nobility  arc  not  of  equal  antiquity. 

A  Dul:r  though  he  be  in  England,  in  respect  of  his  title  of  nobility, 
inferior  in  point  of  anticjuity  to  many  others,  yet  is  superior  to  all  of 
them  in  rank;  his  being  the  first  title  of  dignity  after  the  royal  family. 
Camden  Ilritan.  title  Ordinrs.  Among  the  Sa.Tons  the  Latin  names 
of  Dukes,  f/i(crs,  is  very  frequent;  and  signified,  as  among  the  RO' 
mans,  the  commanders  or  leaders  of  their  armies,  whom  in  their  own 
language  they  called  hereioge,  and  in  the  laws  of  Henry  I.  (as  translated 
by  Lombard)  they  are  called  heretoeliii.  But  after  the  -Yorman  con- 
quest, which  changed  the  military  polity  of  the  nation,  the  Kings 
themselves  continuing  for  many  generations  Dukes  of  J^/brmandy, 
they  would  not  honour  any  Subjects  with  the  title  of  Duke  till  the 
time  of  Kd'.vard  III.;  who  claiming  to  be  King  of  Prance,  and  there- 
by losing  the  ducal  in  the  royal  dignity  in  the  eleventh  year  of  his 
reign,  created  his  son,  Edward  the  Black  Prince,  Duke  of  Cornwall; 
and  many  of  the  Royal  Family  especially  w  ere  afterwards  raised  to 
the  like  honour.  This  reason,  however,  does  not  seem  very  satisfac- 
tory, as  in  fact  this  order  of  Nobility  was  created  about  a  year  before 
Eldw.  III.  assumed  the  title  of  King  o{  Prance,  J.  D.  1337.  Henry's 
Hist.  P.ng.  viii.  135.  (8vo.)  See  this  Dictionary,  titles  Duke;  King  II. 

In  the  reign  of  Queen  lilizabeih,  .I.  D.  1372,  the  whole  order  be- 
came utterly  extinct;  (Com(/<-n.  Britan.  title  Ordines:  S/ielman,  Gloss. 
191;)  but  it  was  revived  about  fifty  years  afterwards  by  her  Successor, 
who  was  remarkably  prodigal  of  honours,  in  the  person  of  George 
Villiers  HuVg      Buckingham.  1  Comm.c.  12. 

j1  Marrjucu,  (Marehio,)  is  the  next  degree  of  nobility.  His  office 
formerly  was  (lor  dignity  and  duty  were  never  separated  by  our  an- 
cestors) to  guard  the  frontiers  and  limits  of  the  kingdom;  which 
were  called  the  marches  from  the  Teutonic  word,  marehe,  a  limit: 
such  as,  in  particular,  were  the  marches  of  Wales  and  Scotland,  while 
each  continued  to  be  an  enemy's  coimtry.  The  persons  who  had  com- 
manded there  were  called  Lords-Marchers,  or  Marquesses;  whose 
authority  was  abolished  by  star.  27  Hen.  8.  e.  27.  (26?),  though  the  ti- 
tle had  long  before  been  made  a  mere  ensign  of  honour;  Robert  fere, 
IJarl  of  Oxford,  being  created  Marquis  of  Dublin,  by  Richard  II.  in 
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the  8th  year  of  his  reign.  2  hisi.  5.  See  this  Dictionary,  title  Mar- 
quess. 

yJn  Earl  is  a  title  of  nobility  so  anticnt,  that  its  original  cannot  be 
clearly  traced  out.  Thus  much  seems  tolerably  certain:  that  among 
the  Saxons  they  were  called  valdormen^  guasi  elder  men,  signifying 
the  same  as  senior  or  senator  among  the  Homans;  and  also  scircnien, 
because  they  had  each  of  them  the  civil  government  of  a  several  di- 
vision or  shire.  On  the  irruption  of  the  Daries^  they  changed  the 
names  to  Korlcs^  which,  acconling  to  Camden^  signified  the  same  in 
their  language.  Uritan.  tit.  Orditits.  In  Larin  they  are  caHed  Comites^ 
(a  title  first  used  in  the  Empire,)  from  being  the  King's  attendants;  a 
nocittale  nomen  sumfiserunt^  Rfgca  enim  tale-t  &if>i  associant.  Bractoriy 
lib.  I.  c.  8:  Ffct.  t.  I.e.  5.  After  the  J^ortnan  conquest,  they  were  for 
some  time  called  Counts  or  Countces,  from  tJie  Frciich;  but  they  did 
not  long  retain  that  name  themselves,  though  Uicir  shires  are  from 
thence  called  counties  to  this  day.  The  narnc  of  I'.arls  or  Comitea  is 
now  become  a  mere  title;  they  having  nothing  to  do  with  the  govern- 
ment of  the  county,  which  is  now  entirely  devolved  on  the  Sheriff, 
the  Earl's  deputy  or  vice-comcs.  In  writs  and  commissions,  and  other 
formal  instruments,  the  King,  when  he  mentions  any  Peer  of  the  de- 
gree of  an  Earl,  usually  stiles  him,  "  trusty  and  wcU-beloved  cousin:" 
an  appellation  as  antient  as  the  reign  of  Hcnnj  IV.:  who,  being  either 
by  his  wife,  his  mother,  or  his  sisters,  actually  related  or  allied  to 
evei7  Earl  then  in  the  kingdom,  artfully  and  constantly  acknowledged 
that  connection  in  all  his  letters  and  otlier  public  acts:  from  whence 
the  usage  has  descended  to  his  successors,  tliough  the  reason  has  long 
ago  failed.  Sec  title  Hart, 

The  name  of  xnce-cornes,  or  Fiacount,  was  afterwards  made  use  of 
as  an  arbitrary  title  of  honour,  without  any  shadow  of  office  pertain- 
ing to  it,  by  Henry  VI.;  when  in  the  eighteenth  year  of  his  reign,  he 
created  John  Beaumont,  a  Peer,  by  the  name  of  Viscount  Beaumont ; 
which  was  the  first  instance  of  the  kind.  2  Insi.  5.  (See  Barrington  on 
the  Antient  Statutes,  409,  4-10.) 

The  title  of  Baron  is  the  most  general  and  universal  title  of  nobility; 
for  originally  every  one  of  the  Peers  of  superior  rank  had  also  a  ba- 
rony annexed  to  his  other  titles.  2  Int.i.  5,  6.  But  it  hath  sometimes 
happened  that,  when  an  antient  baron  hatli  been  raised  to  a  new  de- 
gree of  peerage,  in  the  course  of  a  few  generations,  the  two  titles 
have  descended  differently;  one  perhaps  to  the  male  descendants,  the 
other  to  the  heirs-gcnei-al;  whereby  the  earldom,  or  other  superior 
title,  hath  subsisted  without  a  barony;  and  there  are  also  modem  in- 
stances, where  Earls  and  Viscounts  have  been  created  without  an- 
nexing a  barony  to  their  other  honours:  so  that  now  the  rule  doth 
not  liold  universally,  that  all  Peers  are  Barons.  The  original  and  an- 
tiquity of  baronies  have  occasioned  great  inquiries  among  our  Eng- 
lish antiquaries.  The  most  probable  opinion  seems  to  be,  that  they 
were  tlie  same  with  our  present  lords  of  manors;  to  which  the  name 
of  Court-baron  (which  is  the  Lord's  Court,  and  incident  to  every  ma- 
nor) gives  some  countenance.  It  may  be  collected  Irom  King  John^s 
Magna  Carta^  c.  1 4,  that  originally  all  lords  of  manors,  or  Barons,  that 
held  of  the  King  in  cafiite  had  seats  in  the  Great  Council  of  Parlia- 
ment: till,  about  the  reign  of  that  Prince,  the  conflux  of  them  became 
so  large  and  troublesome,  that  the  King  was  obliged  to  divide  them, 
and  summon  only  the  greater  Barons  in  person;  leaving  the  small 
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ones  to  be  summoned  by  the  Slieiiff;  and  (as  it  is  said)  to  sit  by  rep- 
i  cscntation  in  another  liousc;  which  gave  rise  to  the  separation  of 
the  two  Houses  of  Parliament.  Gilb.  Hist,  of  Exch.  c.  3:  fitld.  Title  of 
Hon.  2.  5.  21.  See  title  Parliumenl.  By  degrees  the  title  came  to  be 
confined  to  the  greater  Barons,  or  Lords  of  Parliament  only;  and  there 
were  no  other  Barons  among  the  peerage  but  such  as  were  summon- 
ed by  writ,  in  respect  of  the  tenure  of  their  lands  or  baronies,  till 
Richard  I.  first  made  it  a  mere  title  of  honour,  by  conferring  it  on  di- 
vers persons  by  his  letters  patent.  1  Inst  9:  Seid.  Jan.  jingt.  2   §  66. 

Before  the  time  of  King  Ed.  \  \\.  there  w  ere  but  two  titles  of  nobili- 
ty, vi-z.  Earls  and  Barons:  the  Barons  were  originally  by  tenure,  aftcrr 
wards  created  by  writ,  and  after  that  by  patent;  but  Earls  were  always 
created  by  letters  patent.  iV/rf.  5.56.  See  I  Comm.  c.  12.  /i.  398.  in  n. 
And  Hex.  VI.  created  Kdmund  of  Hadhcm,  Earl  of  Richmond,  by  pa- 
tent, and  granted  him  precedency  before  all  otiier  Earls.  Marij  1.  like- 
wise granted  to  Henry  Katcliff,  Earl  of  Sussex,  a  privilege  by  patent 
beyond  any  other  nobleman,  viz.  that  he  might  at  any  time  be  cover- 
ed in  her  presence,  like  unto  the  grandees  of  S/min;  and  some  few 
others  of  our  Nobility  have  had  this  honour.  Diet. 

The  siai.  31  Hen.  8.  c.  10.  settles  the  precedency  of  the  Lords  of 
Parliament,  and  great  Officers  of  State:  after  whom,  the  Dukes,  Mar- 
quesses, Earls,  Viscounts,  and  Barons,  take  place  according  to  their 
antienty;  but  it  is  declared,  that  precedence  is  in  the  King's  disposi- 
tion. See  this  Dictionary,  title  Precedence. 

A  dignity  of  Earl,  &c.  is  a  title  by  the  Common  Law;  and  if  a  pa- 
tentee be  disturbed  of  his  dignity,  the  regular  course  is  to  petition  the 
King,  who  indorses  it,  and  sends  it  into  Chancery.  Stuiindf.  Prxrog. 
72:  22  Ed'M.  3. 

There  are  now  no  feudal  baronies;  but  there  arc  Barons  by  succes- 
sion, and  those  are  the  Bishojis;  who,  by  virtue  of  antient  baronies 
held  of  the  King,  (into  which  tlie  possessions  of  their  bishoprics  have 
been  converted,)  are  called  by  writ  to  Parliament,  and  have  place  in 
the  House  of  Peers  as  Lords  Spiritual:  the  temporal  possessions  of 
Bishops  are  held  by  their  service  to  attend  in  Parliament  when  called; 
and  that  is  in  the  nature  of  a  barony.  See  post.  \\.  III. 

n.  The  rightof  Peerage  seems  tohave  been  originally  territorial;  that 
is,  annexed  to  lands,  honours,  castles,  manors,  and  the  like;  the  propri- 
etors and  possessors  of  which  were  (in  right  of  those  estates)  allowed 
to  be  Peers  of  the  Realm,  iind  were  summoned  to  Parliament  to  do 
suit  and  service  to  their  Sovereign;  and,  when  the  land  was  alienated, 
the  dignity  passed  with  it  as  appendant.  Thus  the  Bishops  still  sit  in 
the  House  of  Lords  in  right  of  successions  to  certain  antient  baronies 
annexed,  or  supposed  to  be  annexed,  to  their  episcopal  lands.  Gtan.l. 
7.  c.  I.  And  thus,  in  1 1  Hen.  6.  the  possession  of  the  castle  of  jjrun- 
del  was  adjudged  to  confer  an  earldom  on  its  possessor.  Seld.  Tit.  of 
Hon.  h.  2.  c.9.^5.  Afterwards,  when  alienations  grew  to  be  frequent, 
the  dignity  of  peerage  was  confined  to  the  lineage  of  the  party  enno- 
bled; and,  instead  of  territorial,  became  personal.  Actual  proof  of  a 
tenure  by  barony  became  no  longer  necessary  to  constitute  a  Lord  of 
Parliament;  but  the  record  of  the  writ  of  summons  to  him,  or  his 
iincestors,  was  admitted  as  a  sufficient  evidence  of  the  tenure.  I 
Comm.  r.  1 2.  The  estates  and  dignities  attached  to  the  castle  of  .Arun- 
del are  now  inalienably  vested  in  the  family  of  the  Duke  of  Xorfolk; 
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sec  private  acts,  3  Car.  1.  c.  4:  37  Geo.  3.  c.  40:  41  Ceo.  3.  (!/'. 
K.)  c.  XV. 

Peers  are  now  created  cither  by  writ,  or  by  patent;  for  those  who 
claim  by  prescription  must  suppose  cither  a  writ  or  patent  made  to 
their  ancestors;  though,  by  lenglli  of  lime,  it  i»  lo.-.t  The  creation  by 
writ,  or  the  King's  letter,  is  a  summons  to  uticnd  ihe  House  of  Peers, 
by  llie  style  and  title  of  that  barony,  which  the  King  is  pleased  to 
confer;  that  by  patent  is  a  royal  grant  to  a  Subject  of  any  dignity  and 
degree  of  peerage.  The  creation  by  writ  is  the  more  anlient  way; 
but  a  man  is  not  ennobled  tlicrcby,  unless  he  actually  takes  his  seat 
in  the  House  of  Lords:  and  some  are  of  opinion  that  there  must  be 
at  least  two  writs  of  summons,  and  a  sitting  in  t«  o  distinct  Parlia- 
ments, to  evidence  an  hereditaiy  barony.  M'Inihckc  of  Part.  c/i.  114. 
The  most  usual  way,  therefore,  because  the  surest,  is  to  grant  the 
dignity  by  patent;  which  enures  to  a  man  and  his  heirs  according  to 
the  limitations  thereof,  though  he  never  himself  makes  use  of  it.  Co. 
IJtt.  16.  Yet  it  is  frequent  to  call  up  the  eldest  son  of  a  Peer  to  the 
House  of  Lords  by  writ  of  summons,  in  the  name  of  his  father's  ba- 
rony: because  in  that  case  there  is  no  danger  of  his  children's  losing 
the  nobility,  in  case  he  never  takes  his  seat;  for  they  will  succeed  to 
their  grandfather.  And  where  the  father's  barony  is  limited  by  pa- 
tent to  him,  and  the  heirs-male  of  his  body,  and  his  eldest  son  is  call- 
ed up  to  the  House  of  Lords  by  writ,  with  the  title  of  this  barony,  the 
writ  in  this  case  will  not  create  a  fee  or  a  general  estate  tail,  so  as 
to  make  a  female  capable  of  inheriting  the  title;  but  upon  the  death 
of  the  father  the  two  titles  unite,  or  become  one  iuid  the  same.  £x 
parte  Eliz.  Perry^  Bro.  P.  C  Creation  by  writ  has  also  one  advan- 
tage over  that  by  patent:  for  a  person  created  by  writ  holds  the  dig- 
nity [in  tail]  to  him  and  his  heirs,  without  any  words  to  that  piirport 
in  the  writ;  but  in  letters  patent  there  must  be  words  to  direct  the 
inheritance,  else  Ihe  dignity  enures  only  to  the  grantee  for  life.  Co. 
IMt.  9.  16.  For  a  man  or  woman  may  be  created  noble  for  their  own 
lives,  and  the  dignity  not  descend  to  their  heirs  at  all,  or  descend 
only  to  some  particular  heirs:  as  where  a  peerage  is  limited  to  a  man, 
and  the  heirs  male  of  his  body,  by  F.Hzabtih  his  present  lady;  and 
not  to  such  heirs  by  any  former  or  future  wife.  And  it  is  to  be  ob- 
served, that  though  the  opinion  of  Lord  Coke  is  to  the  contrary,  it  is 
now  understood,  that  a  creation  by  writ  does  not  confer  a  fee-siraple 
in  the  title,  but  only  an  cstatc-tail-general:  for  every  claimant  of  the 
title  must  be  descended  from  the  person  first  ennobled.  1  ii'oodd.  ST: 
1  Comm.  c.  1 2,  cy  ii. 

In  case  of  creation  by  patent,  the  person  created  must  have  the  in- 
heritance limited  by  apt  words;  as  to  him  and  his  heirs,  or  the  heirs 
male  of  his  body,  heii-s  of  his  body,  &c.  otherwise  he  shall  have  no 
inheritance.  2  7;wf.  48. 

The  King  may  create  either  man  or  woman  noble  for  life  only: 
and  peerage  may  be  gained  for  life,  by  act  of  law;  as  if  a  Duke  take 
a  wife,  she  is  a  Dutchess  in  law  by  the  intermarriage;  so  of  a  Mar- 
quess, Earl,  fccc.  I  Itti-i.  16:  9  Rc/i.  97.  Also  the  dignity  of  an  Earl 
may  descend  to  a  daughter,  if  there  be  no  son,  who  shall  be  a  Coun- 
tess; and  if  there  are  many  daughters,  it  is  said,  the  King  shall  dis- 
pose of  the  dignity  to  which  daughter  he  pleases.  I  Inst.  165:  Wood's 
Inst.  42.  Sec  titles  Peeress;  Ducrr.i  III.  If  a  person  is  summoned 
as  a  Baron  to  Parliament  by  wi'it,  and,  sitting,  die,  leaving  two  or 
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more  daughters,  who  all  dying,  one  of  them  only  leaves  issue  a  son, 
such  issue  has  a  right  to  demand  a  seat  in  the  House  of  Peers.  Siin. 
441. 

Thomas  de  la  Wurre  was  summoned  to  Parliament  by  writ,  anno  3 
Hen.  8j  and  William  his  son,  untio  3  Edw.  6.  was  disabled  by  attain- 
der to  claim  any  dignity  during  his  life,  but  was  afterwards  called  to 
Parliament  by  Queen  Elizahesh,  and  sat  there  as  Puisne  Lord,  and 
died;  then  the  son  of  the  said  fIVWcm,  petitioned  the  Queen 

in  Parliament  to  be  restored  to  the  place  of  Thomas  his  jjrandfalher; 
and  all  the  Judges,  lo  whom  it  was  referred,  were  of  opinion  that  he 
should;  because  his  father's  (hsability  was  not  absolute  by  attainder, 
but  only  personal  and  temporary,  during  his  life:  and  the  acceptance 
of  the  new  dignity  by  the  petitioner  shall  not  hurt  him;  so  that  when 
the  old  and  new  dignity  are  in  one  person,  the  old  shall  be  preferred. 
11  Krji.  1. 

Where  nobility  is  gained  by  writ,  or  patent,  without  descent,  it  is 
triable  by  record;  but  when  it  is  gained  by  matter  of  fact,  as  by  mar- 
riage, or  where  descents  are  pleaded,  nobility  is  triable  /irr  fiais.  22 
^ssis.  24:  3  Saik,  243.  A  person  petitioned  the  Lords  in  Parliament 
to  be  tried  by  his  Peers;  the  Lords  disallowed  his  peerage,  and  dis- 
missed the  petition:  and  it  was  held  in  this  case,  that  the  defendant's 
right  stood  upon  his  letters-patent,  which  could  not  be  cancelled  but 
by  scire  facias:  and  that  the  Parliament  could  not  give  judgment  in  a 
thing  which  did  not  come  in  a  judicial  way  before  that  Court.  2  Salk. 
510,  5  11:  3  Satk.  243.  Where  peerage  is  claimed  atitmc  Baroniiy  as 
by  a  Bishop,  he  must  plead  that  he  is  unun  /tarium  Regni  Anglid;  but 
ifthe  claim  is  raiione  mbilitaiis,  he  need  not  plead  otherwise  than 
pursuant  to  his  creation.  4  Inst.  15:  3  Solk.  243. 

When  a  Lord  is  newly  created,  he  is  introduced  into  the  House  of 
Peers,  by  two  Lords  of  the  same  rank  in  their  robes,  Garter  King  at 
Arms  going  before,  and  his  Lordship  is  to  present  his  writ  of  sum- 
mons. Sec.  to  the  Loi  d  Chancellor;  which  being  read,  he  is  conducted 
to  his  place;  and  Lords  by  descent,  where  nobility  comes  down  from 
the  ancestors,  and  is  enjoyed  by  right  of  blood,  are  introduced  with 
the  same  ceremony,  the  presenting  of  the  writ  excepted.  Lcjc  Con- 
stitutionis  79. 

A  Nobleman,  whether  native  or  foreigner,  who  has  his  nobility 
from  a  foreign  state,  although  the  title  of  dignity  be  given  him,  (as 
the  highest  and  lowest  degrees  of  nobility  are  universally  acknow- 
ledged,) in  all  our  legal  proceedings  no  notice  is  taken  of  his  nobility; 
for  he  is  no  I'eer:  and  the  laws  of  England  prohibit  all  Subjects  to 
receive  any  hereditary  title  of  honour  or  dignity,  from  any  foreign 
Prince,  without  consent  of  the  Sovereign-  Lex  Coniyfitationis  80,81. 

An  Earldom  consists  in  office,  for  defence  of  the  kingdom;  and  of 
rents  and  possessions,  £tc.  and  may  be  entailed  as  any  other  office 
may,  and  as  it  concerns  land:  but  the  dignity  of  peerage  cannot  be 
transferred  by  fine;  because  it  is  a  quality  affixed  to  the  blood,  and  so 
merely  personal,  that  a  fine  caimot  touch  it.  2  Salk.  509:  3  fiatk.  244. 

A  Peer  cannot  lose  his  nobility,  but  by  death  or  attainder;  though 
there  was  an  instance  in  the  reign  oi  Ed:v.  IV.  of  the  degradation  of 
George  jYcville  Uuke  of  Bedford  by  act  of  Parliament,  on  adcoimt  of 
his  poverty,  which  rendered  him  unable  to  support  his  dignity.  4  Inst. 
333.  Hut  this  is  a  singular  instance:  w  hich  serves  at  the  same  time, 
by  having  happened,  lo  shew  the  power  of  Parliament)  and,  by  hav- 
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ing  happened  but  once,  lo  shew  how  tender  the  Parliament  hath 
been,  hi  exerting  so  high  u  power.  It  hath  been  said  indeed,  that  if  a 
liaron  wustcs  his  estate,  so  that  he  is  not  able  to  support  ihe  degree, 
the  King  may  degrade  him;  but  it  is  expressly  held  by  later  autliuri- 
lies,  that  a  Peer  cannot  be  dcyriidcd  but  by  act  of  Parliament.  Moor 
678:  12  Hrfi.  107:  U  jl/orf.  56. 

George  .Yeville  Duke  of  Bedford  was  degi-aded  by  act  of  Parlia- 
ment, 16  Jime^  17  Kil.  4.  The  preamble  of  the  statute,  reciting,  that 
the  said  George  lialh  not,  nor  may  have,  any  livelihood  to  support  his 
name,  estate,  and  dignity,  or  any  name  of  estate;  and  that  it  is  often- 
times seen  when  a  lord  is  called  to  high  estate,  and  hath  not  conve- 
nient livelihood  to  support  the  dignity,  it  induceth  great  poverty,  and 
often  causcth  great  extortion,  embracer)',  and  maintenance,  to  the 
great  trouble  of  all  such  counties  where  such  estate  shull  happen  to 
be:  wherefore  the  King,  by  advice  of  his  Lords  and  Commons,  or- 
daineth,  cslablisheth,  and  enacteth.  That  from  henceforth  the  same 
creation  and  making  of  the  said  Duke,  and  all  the  names  of  dignity 
given  to  the  said  Geurge^  or  to  John  .VeviUe  his  father,  be  from 
henceforth  void  and  of  none  effect,  &c. 

In  which  act  these  things  arc  to  be  observed:  Eirst,  that  although 
the  Duke  had  not  any  possessions  to  support  his  dignity;  yet  his  dig- 
nity could  not  be  taken  from  him  without  an  act  of  Parliament.  Se- 
condly, The  inconveniences  appear,  where  a  great  state  and  dignity 
is,  and  no  livelihood  to  maintain  it.  Thirdly,  It  is  a  good  reason  to 
take  away  such  dignity  by  act  of  Parliament;  therefore  the  statute  de 
abaentibus  made  at  a  Parliament  hoklen  at  Dublin  in  Ireland^  the  10th 
of  J^irt;/,  2S  8.  by  reason  of  the  long  absence  of  George  Earl  of 
Shvewaburu  out  of  that  realm,  shall  be  expounded,  according  lo  the 
general  words  of  the  writ,  to  take  away  such  inconvenience.  12  Hefi. 
106,  107.  Earl  of  5'/frfty4tA«ri/'s  case. 

Though  dignities  of  peenit^e  are  granted  from  the  Crown;  yet  they 
cannot  be  suncndcred  to  the  Crown,  except  it  be,  in  order  to  new 
and  greater  honours;  nor  are  they  transferable,  unless  they  re- 
late to  an  office:  and  notwithstanding  there  are  instances  of  earldoms 
being  transferred,  and  wherein  one  branch  of  a  family  sat  in  the 
House  of  Peers,  by  virtue  of  a  grant  from  the  other  branch,  particu- 
larly in  the  reigns  of  Hm.  III.  and  Kd.  H.  these  precedents  have 
been  disallowed.  Lex  Con^iitutionis  85,  86,  87.  And  it  seems  now  to 
be  settled  that  a  peerage  cannot  be  transferred  (unless  we  consider 
the  summoning  of  the  eldest  son  of  a  Peer  by  writ  as  a  transfer  of 
one  of  his  father's  baronies)  without  the  concurrence  of  Parliament; 
at  least  in  those  cases  v.  here  the  noble  personage  has  no  barony  to  re- 
main in  himself:  as  otherwise  on  the  transfer  he  would  himself  be  de- 
prived of  his  peerage,  and  be  made  ignoble  by  his  own  act.  It  is  a 
maxim  that  the  whole  nution  is  interested  in  each  individual  Peer, 
and  that  a  Peer  caimot  be  deprived  of  his  peerage  but  by  act  of  Par- 
liament. See  IVatkina^s  .Votes Qt\  Gilbcrt*s  7<nure»,  note  xi.  on/).  11. 
and//.  361. 

A  persona!  honour  or  dignity  may  be  forfeited,  on  committing 
treason,  Sec.  for  it  is  implied  by  a  condition  in  law,  that  the  person 
dignified  shall  be  loyal;  and  the  office  of  an  Earl,  &c.  is  ad  connulen- 
dum  Hegem  temfxorc  pads  'cf  defcndcndum  tempore  belli^  therefore  he 
forfeits  it  when  he  lakes  counsel  or  arms  against  the  King.  7  Refx.  33. 
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With  respect  to  the  limitation  of  the  number  of  the  Peers  of  Ire- 
land, see  this  Diet,  titles  Ireland;  Parliamenl. 

HI.  Of  the  Privileges  of  Peers  as  Members  of  the  Upper  House 
of  Parliament,  see  this  Dictionary,  title  Parliamrni. 

All  Peers  of  the  realm  arc  also  looked  upon  as  the  King's  heredi- 
tary counsellors,  and  may  be  called  together  by  the  King  to  impart 
their  advice  in  all  matters  of  importance  to  the  realm,  either  in  time 
of  Parli.inicnt,  or,  w  hich  hath  been  their  principal  use,  when  there  is 
no  Parliament  in  being.  Co.  Liu.  110. 

Instances  of  conventions  of  the  Peers,  to  advise  the  King,  have 
been  in  former  times  very  fref|iient,  though  now  fallen  into  disuse,  by 
reason  of  the  more  regular  meetings  of  Parliament.  Many  instances 
of  this  kind  of  meeting  are  to  be  found  under  our  antient  Kings: 
though  tlie  former  metliod  of  convoking  them  had  been  so  long  left 
off,  that  when  Chirirs  I.  in  1640,  issued  out  writs  under  the  Great 
Seal  to  call  a  great  council  of  all  the  Peers  of  England,  to  meet  and 
attend  his  Majesty  at  York,  previous  to  the  meeting  of  the  Long  Par- 
liament, the  V^arl  of  Clarendon  mentions  it  as  a  new  invention,  not  be- 
fore heard  of;  that  is,  as  he  explains  himself,  so  old,  that  it  had  not 
been  practisctl  in  some  hundreds  of  years.  But,  though  there  had 
not  so  long  before  been  an  instance,  nor  has  there  been  any  since,  of 
assembling  them  in  so  solemn  a  manner,  yet  in  cases  of  emergency, 
our  princes  have  at  several  limes  thought  ptoper  to  call  for  and  con- 
sult as  many  of  the  nobility  as  could  easily  be  got  together;  as  was 
particularly  the  case  with  King  Jumrs  the  .Second,  after  the  landing 
of  the  Prince  of  Orange,  and  with  the  Prince  of  Orange  himself,  be- 
fore he  called  (hat  Convention-parliament,  which  afterwards  called 
him  to  the  throne.  I  Comm. 

Besides  this  general  meeting,  it  is  usually  looked  upon  to  be  the 
fight  of  each  pi-.rticular  Peer  of  the  realm,  to  demand  an  audience  of 
the  King,  and  to  lay  before  hitn,  with  decency  anil  respect,  such  mat- 
ters as  he  shall  judge  of  importance  to  the  public.  And  therefore  in 
the  reign  of  Kd^v.  II.  it  was  made  an  article  of  impeachment  in  Par- 
liament against  the  two  NugA  .Spencers,  (father  and  son,)  for  which 
they  were  lanished  tlic  kingdom,  "  that  they  by  their  evil  covin 
wotdd  not  suffer  the  great  men  of  the  realm,  the  King's  good  Coun- 
sellors, to  speak  with  the  King,  or  to  come  near  him;  but  only  in  the 
preseni-e  and  healing  of  the  said  ffngh  the  futlicr,  ui;d  Niig/t  the  Son, 
or  one  of  them,  and  at  their  will,  and  according  to  such  things  as 
pleased  them."  -l-  Inst.  33.  See  1  Comm.  227 — 9. 

We  arc  next  to  consider  the  general  privileges  which  attach  to  the 
persons  of  Peers  in  their  individual  capacity. 

Peers  arc  created  for  two  reasons;  lat.  ad  consulendum,  2d,  ad  de- 
fendf-ndum  7,Vjfr/n;  for  which  reasons  the  law  gives  them  certain  great 
and  high  privileges,  such  as  freeilom  from  arrests,  &c.  even  h  hen  nu 
Parliament  is  sitting;  because  the  law  intends,  that  they  are  always 
assisting  the  King  with  their  counsel  for  the  commonwealth;  or  keep- 
ing the  realm  in  Sid'cty  by  their  prowess  and  valour.  1  Comm.  227. 

In  certain  criminal  cases,  that  is  to  say,  on  indictments  for  treason 
and  felony,  and  misprision  thereof,  a  nobleman  shall  be  tried  bv  his 
Peers;  but  in  all  misdemeanors,  as  libels,  riots,  perjuries,  conspira- 
cies, &c.  he  is»to  be  tried,  like  a  commoner  by  a  jury.  3  Inst.  30:  2 
Har-'k.  P.  C.  e.  44.  %  13.  So  in  case  of  an  appeal  of  felony  he  shall  be 
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iried  by  a  jury.  9  Rrfi.  30:  2  hu-r.  49:  10  E.  4.  C.  b:  3  hmt.  30.  And 
the  indiclnicnts  oi"  Peers  for  treason  or  felony,  are  to  be  formed  by 
freeholders  of  the  couuty:  and  then  the  Peers  shall  plead  before  the 
Lord  High  Steward,  Sec.  I  Inxt.  156:  3  Invl.  28.  Sec  fiost  IV. 

The  privilege  of  Peers  extends  oidy  to  the  Peers  of  Great  liriiain; 
so  that  a  Nobleman  of  any  other  country,  or  a  Lord  of  Ireland^  hatli 
not  any  other  privileges  in  this  kingdom  than  a  coromon  person:  also 
the  son  and  heir  apparent  of  a  Nobleman  is  not  entitled  to  the  privi- 
lege of  being  tried  by  his  Peers,  which  is  confined  to  such  person  as 
is  a  Lord  of  Farliameni  at  the  time;  but  it  seems  that  lui  infant  Peer 
is  privileged  from  arrests,  his  person  being  held  sacred.  Co.  Li(t. 
156:  2  Insl.  48:  3  hut.  30.  See  lilies  Jrresf;  Privil'-ge;  Procvsx. 

The  Peers  of  Scotland  or  Irrhmd  had  no  privilege  in  this  king- 
dom before  the  Union:  but  by  clauses  in  the  respective  articles  of 
Union,  the  elected  Peers  have  all  the  privilef^cs  of  Peers  of  Parlia- 
ment; also  all  the  rest  of  the  Peers  of  Scotland  and  IrHand  have  all 
the  privileges  of  the  peerage  of  Knglandy  excepting  only  that  of  sit- 
ting and  voting  in  Parliament.  See  titles  Scotland:  Ireland:  Parlia- 
ment. 

A  Roman  Catholic  Peer  is  not  entitled  to  the  privilege  of  franking 
letters.  2  Boa.  and  Pul.  139. 

The  right  of  trial  by  iheir  Peei*s,  it  seems  now  generally  admitted, 
does  not  extend  to  Bishops:  though  the  reason  given  for  this  excep- 
tion, x'iz.  that  they  are  not  ennobled  in  blood,  and  consequently  not 
Peers  with  the  nobility,  does  not  seem  sufficiently  satisfactory.  And 
it  has  been  suggested,  that  if  any  instances  of  trials  of  this  sort  by  a 
Jury  had  occurred  in  remote  times,  the  Bishops  could  not  have  de- 
manded a  trial  in  Parliament,  without  admitting  themselves  subject 
to  temporal  jurisdiction;  from  which  they  then  claimed  exemption; 
and  hence  it  may  be  conjectured  the  Bishops  have  lost  their  right  to 
be  tried  in  Parliament,  though  only  two  instances  can  be  found  of 
their  being  tried  by  Jury,  viz.  those  of  Archbisliop  Cranmer  and  Bi- 
shop Piahcr.  2  Hawk.  P.  C.  c.  44.  §  12. 

Some  Bishops  have  been  tried  by  Peers  of  the  Realm;  but  it  hath 
been  when  impeached  by  the  House  of  Commons,  as  upon  special 
occasions  many  others  have  been  who  have  not  been  Peers.  The  Bi- 
shops may  however  claim  all  the  privileges  of  the  I^ords  Temporal; 
except  that  they  cannot  be  tried  by  their  Peers,  and  that  they  cannot, 
in  capital  cases,  pass  upon  the  trial  of  any  other  Peers,  they  being 
prohibited  by  canon  to  be  judges  of  life  and  death,  Sec.  They  usually 
therefore  wilhdi-aw  voluntarily,  but  enter  a  protest,  declaring  their 
t  ight  to  stay.  See  further,  title  Bis/io/is,  and  4  Comm.  c.  19. 

A  Peer,  or  Peeress  (cither  in  her  own  right  or  by  marriage,)  can- 
not be  arrested  in  civil  cases.  Pinch.  L.  355:  1  VcJitr.  298.  They 
have  also  many  peculiar  privileges  imnexc-i  to  their  peerage  in  the 
course  of  judicial  proceedings.  A  Peer,  sitting  in  judgment,  gives 
not  his  verdici  upon  oath,  like  an  ordinary  juryman,  but  upon  his 
honour.  2  hifit.  49.  He  answers  also  to  bills  in  Chancery  upon  bis 
honour,  and  not  upon  his  oath;  I  P.  IVms.  146;  but,  when  he  is  ex- 
amined as  a  witness  either  in  civil  or  criminal  cases,  or  on  Interro- 
gatories in  Chancery,  he  must  be  swoj-n,  (whether  in  inferior  Courts, 
or  in  the  High  Court  of  Parliament);  for  the  respect  which  the  law 
shews  to  the  honour  of  a  Peer,  does  not  extend  so  far  as  to  overturn 
a  settled  maxim,  that  in  judicio  non  crcditur  nisi  juratis.  Salk.  512: 


* 


124  PEERS  OF  THE  REALM,  III. 

Cro.  Car.  64.  The  honour  of  Pceis  is  however  so  highly  tendered 
by  ilie  law,  that  it  is  niucli  more  penal  to  spread  false  repoits  of  them 
and  certain  other  great  officers  of  the  realm,  than  of  other  men:  scan- 
dal against  them  being  called  by  the  peculiar  name  of  scandalum 
magnaium,  and  subjected  to  peculiar  punishments  by  divers  anticnt 
statutes.  Ulals.  West.  I.  3  Ed::\  I.  c.  34:  2  Hie.  2.  si.  1.  r.  5:  12  Ric. 
2.  c.  II.  See  titles  Scandalum  .'\lagnulum;  Librt;  Privilege. 

As  to  the  pi  ivilcges  of  Peers  in  cases  of  actions  against  them,  see 
tliis  Dictionary,  title  Parliament. 

With  respect  to  the  privileges  of  Peeresses,  see  fiosl,  title  Peer- 
cases. 

As  to  the  general  privileges  of  Peers,  something  more  at  length, 
and  in  various  instances,  see  further  this  Dictionary,  title  Privilege. 

At  Common  Law,  it  was  lawful  for  any  Peer  to  retain  as  many  cha- 
plains as  he  would;  but  by  slat.  21  H.i.  c.  13.  their  number  is  limi- 
ted. See  title  C/iafiiains.  In  many  cases,  the  protestation  of  honour 
shall  be  sufficient  for  a  Peer;  as  in  trial  of  Peers,  they  proceed  upon 
their  honour,  not  upon  oath;  and  if  a  Peer  is  defendant  in  a  court  of 
Ef]uity,  he  shall  put  in  his  answer  upon  his  honour,  (though  former- 
ly it  was  to  be  on  oath):  and  in  action  of  debt  upon  account  the  plain- 
tiff being  a  Peer,  it  shall  suffice  to  examine  his  attorney,  and  not 
himself  on  oath;  but  where  a  Peer  is  to  answer  inttrio^atories,  or 
make  an  affidavit,  as  well  as  where  he  is  to  be  examined  as  aAvitncss, 
he  must  be  upon  his  oath.  Brad.  lib.  5.  c.  9:  9  Pe/i.  49:  3  Inst.  29: 
fV.  Jones,  152:  2  Salk.  512. 

In  the  picas  of  Parlijment,  18  Ed.  1.  between  the  Earl  of  Glouces- 
ter and  Earl  of  Hereford,  on  long  debate  whether  John  D.  Hustings, 
a  buron,  ought  to  be  sworn,  because  he  was  a  Peer  of  the  Realm,  it 
■was  resolved  that  he  ought  to  lay  his  hand  on  the  book.  The  like  was 
resolved,  10  Car.  in  R.  R.  by  the  Court,  where  the  Lord  Dorset's 
testimony  was  retjuisite.  See  Dy.  314.  b.  marg.fd.  98. 

A  bill  was  against  a  Peeress  to  discover  deeds,  she  answers  on 
her  honour  and  confesses  deeds.  She  shall  produce  them  only  upon 
her  honour,  and  not  on  oath.  Ch.  Prec.  92. 

A  sub/nrmt  shall  not  be  awarded  against  a  Peer  out  of  the  Chance- 
ry, in  a  cause;  but  a  letter  from  the  Lord  Chancellor,  or  Lord  Keeper, 
in  lieu  thereof.  Sec  title  Chanctry.  A  Peer  may  not  be  impanelled 
upon  any  inquest,  though  the  cause  hath  relation  to  t»o  Peers;  and  if 
a  Peer  be  returned  on  a  jury,  a  special  writ  shall  issue  lor  his  dis- 
charge from  ser\ice.  The  houses  of  Peers  shall  not  be  searched  for 
conventicles,  but  by  warrant  under  the  sign  manual,  or  in  the  pre- 
sence of  the  Lord  Lieutenant,  or  one  Deputy  Lieutenant,  and  two  Jus- 
tices of  the  peace.  Stat.  22  Car.  2.  c.  1 :  and  it  is  expressly  provided 
by  f.tai.  13  tT'  14  Car.  2.  c.  1.  against  non-conformists,  that  Ibr  every 
third  offence,  which  is  pituishable  by  transportation.  Lords  of  Parlia- 
ment shall  be  tried  by  their  Peers. 

A  nobleman  menacing  another  person,  whereby  such  other  person 
fears  his  life  is  in  danger,  no  writ  of  5K/!/;/;ror;V  shall  issue,  but  a 
subficena;  and  when  the  Lord  appears,  instead  of  surety,  he  shall  on- 
ly promise  to  keep  the  peace.  35  //.  6.  See  title  ■Snrriu  of  the  Peace. 

The  privilege  of  a  Peer  is  so  threat  in  respect  of  his  person,  that 
the  King  may  not  restrain  him  of  his  liberty,  without  ordei  of  the 
House  of  Lords,  except  it  be  in  cases  of  treason,  &c.  A  memorable 
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rase  wherein  was  that  of  the  Earl  of  Arundel  imprisoned  by  the  King 
■n  the  reign  of  King  Charles  I. 

Every  Lord  of  Parliament  is  allowed  his  clergy  in  all  cases,  where 
others  are  excluded  by  the  stac.  1  Ed.  6.  c.  12.  except  wilful  murtler; 
and  cannot  be  denied  clergy  for  any  other  felony  wherein  it  was  grant- 
able  at  Common  Law,  if  it  be  not  ousted  by  some  statute  made  since 
the  first  of  King  Ed.  6.  5'.  P.  C.  1 30.  Lord  Morley,  who  was  tried  by 
his  Peers  for  murder,  and  found  guilty  of  manslaughter,  was  dischar- 
ged without  clergy.  Sid.  277:  2  .Veh.  jibr.  1181.  See  title  C/fr^-y, 
Benejil  vf. 

In  ejectment  a  special  verdict  was  found  on  a  trial  at  bar,  and  judg- 
ment for  defendant,  and  costs  taxed;  and  after  affidavit  of  the  demand 
of  costs,  a  motion  was  made  for  an  attachment  against  the  Duchess 
(the  Duke  being  dead),  she  being  one  of  the  lessors,  for  non-payment 
of  costs;  and  it  was  alleged,  that  if  the  Court  did  not  grant  it,  the 
defendant  would  be  remediless;  for  though  in  other  cases  a  distringas 
issues  against  Peers,  yet  in  this  case  no  process  can  go  but  an  attach- 
ment. The  Court  refused  to  grant  an  attachment  against  the  person 
of  the  Duchess,  but  ordered  her  to  shew  cause  why  an  attachment, 
as  to  her  goods  and  chattels,  should  not  be  issued;  wliich  rule  was  af- 
terwards made  absolute.  Hep.  of  Pract.  in  C.  B.  7,  8.  See  title  At- 
tachment. 

A  Peer,  or  Lord  of  Parliament,  cannot  be  an  approver;  for  it  is 
against  Magna  Carta  for  him  to  pray  a  coroner.  3  Jnst.  129.  c.  56;  2 
Hawk.  PI.  C.  c.  24.  §  3. 

If  a  bill  in  Chancery  be  exhibited  against  a  Peer,  the  course  is 
first  for  the  Lord  Keeper  to  write  a  letter  to  him;  and  if  he  doth  not 
answer,  then  a  s:ib/in  na;  then  an  order  to  shew  cause  why  a  seques- 
tration should  not  go;  and  if  he  still  stands  out,  then  a  sequestration. 
And  the  reason  is,  because  there  can  be  no  process  of  contempt 
against  his  person.  2  Vent.  342.  bee  title  C/iuncrry;  Privilege. 

DiAtringoa  is  the  first  process  against  a  Peer  on  an  information 
for  an  intrusion  on  the  King's  lands,  or  for  a  conversion  of  the  King's 
goods.  2  Hatvk.  PI.  C.  c.  27.  §  12.  cites  Co.  Ent.  387. 

If  a  Peer  be  impleaded  by  a  Commoner,  yet  such  cause  shall  not 
be  tried  by  Peers,  but  by  a  Jury  of  the  country;  for  though  the  Peers 
are  the  proper  /tares  to  a  Lord  of  Parliament  in  capital  matters, 
where  the  life  and  nobility  of  a  Peer  is  concerned;  yet  in  matter  of 
property  ilie  trial  of  fact  is  not  by  them,  but  by  the  inhabitants  of 
those  coimties  where  the  facts  arise;  since  such  Peers  living  through 
tlie  whole  kingdom,  could  not  be  generally  cognizant  of  facts  arising 
in  several  counties,  as  the  inhabitants  themselves  where  they  are  done; 
but  this  want  of  havhig  Noblemen  for  their  Jury  was  compensated  as 
much  as  possible,  by  returning  persons  of  the  best  quality;  therefore 
it  was  formerly  necessary,  that  a  Knight  should  be  summoned  in  any 
cause  where  a  Peer  was  party.  G.  Hist.  C.  B.  78,  79.  Sec  w.\t:  Jury. 

IV.  Blackstone  says,  that  in  the  method  and  regulations  of  its 
proceedings,  the  trial  by  the  House  of  Peers  differs  but  little  from 
the  trial  fier  patriam,  or  by  Jury;  except  that  no  sjiecial  verdict  can 
be  given  in  the  trial  of  a  Peer;  because  the  Lords  of  Parliament,  or 
the  Lord  High  Steward,  (if  the  trial  be  had  in  his  Court,)  are  Judges 
sufficiently  competent  of  the  law  that  may  arise  from  the  fact.  Hatt. 
116.  .^nd  except  also,  that  tlie  Peers  need  not  all  agree  in  their  verdict, 
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but  Ihc  greater  numlier,  consisting  of  twelve  at  tlic  least,  wiil  conclude 
and  bind  the  minority.  Kilunge  56:  Hiat.  7  IV.  3.  c.  3.  §  10:  J'oster 
247.  During  a  ti  iai  betore  the  House  of  Peers  in  Parliament,  every 
Peer  present  on  the  trial  is  to  judge  both  of  the  law  and  the  fact.  Fosl. 
142.  in  cases  of  the  impeachment  of  a  Peer  for  treason,  a  Lord  High 
Steward  is  usually,  though  not  necessarily  appointed,  rather  in  the 
nature  of  a  S|>eaker  to  regulate  the  proceedings  than  as  a  Judge.  4 
Comm.  260:  Foal.  145.  Bui  in  the  Couil  of  the  High  Steward,  which 
is  held  in  the  recess  of  Parliament,  he  alone  is  to  judge  in  all  points 
of  law  and  practice,  and  the  Peers-triers  are  merely  judges  of  the 
fact.  Post.  142. 

All  the  Barons  of  Parliament  shall  be  tried  for  treason,  felony,  mis- 
prision, or  as  accessary,  at  the  suit  of  the  King  by  their  Peers.  See 
Magna  Carta,  9  H.  3.  29:  2  Inai.  49:  9  Co.  30.  *:  Sia.  152,  153.  So 
all  the  nobility  who  are  Peers  of  Parliament,  by  the  Common  Law, 
which  is  now  affirmed  hy  the  »tal.  20  H.  6.  c.  9.  And  a  Peer  cannot 
waive  the  trial  by  his  Peers.  Kel.  56,  in  marg.  621.  1  67.  TV.  265:  2 
Rush.  94. 

It  has  been  adjudged,  that  if  a  Peer  on  arraignment  before  the 
Lords,  refuse  to  put  himself  on  his  Peers,  he  shall  be  dealt  with  as 
one  who  stands  mute;  for  it  iS'as  much  the  law  of  the  land,  that  a 
Peer  be  tried  by  his  Peers,  as  a  Commoner  hy  Commoners;  yet  if 
one  who  has  a  title  to  peerage  be  indicted  and  arraigned  as  a  Com- 
moner, and  plead  not  guilty,  and  put  himself  upon  his  country,  it 
hath  been  adjudged  that  he  cannot  afterwards  suggest  that  he  is  a 
Peer,  and  pray  trial  by  his  Peers.  2  Hank.  PI.  C.  c.  44.  §  19. 

By  arat.  7  If'.  3.  ca/i.  3.  §  10.  it  is  enacted,  That  upon  the  trial  of 
any  Peers  or  Peeresses,  for  treason  or  misprision,  all  the  Peers  who 
have  a  right  to  sit  and  vote  in  Parliament,  shall  be  duly  stmimoned 
twenty  days  at  least  before  the  trial,  and  every  Peer  so  summoned 
and  appearing  shall  vole  in  the  trial,  first  taking  the  oaths  of  allegi- 
ance and  supremacy,  and  subscriljing  and  repealing  the  test  enjoined 
by  30  Car.  2.  «f.  2.  c.  1. — romierly,  Lords-triers  were  appointed  by 
■the  Crown  in  the  trial  of  Peers;  but  this  was  at  length  found  such  an 
inlet  to  oppression,  as  to  be  deservedly  abolished  by  the  above  etal.  7 
IV.  3.  See  title  Treason.  And  it  seems,  that  this  act  extends  to  rr'erij 
proceeding  in  full  Parliament,  for  the  trial  of  a  Peer  in  the  ordinary 
course  of  justice.  247. 

By  xtat.  6  .'Inn.  c.  23.  §  12.  Peers  shall  be  indicted  in  Scotland  as 
in  lingland. 

The  Peer  being  indicted  for  the  treason  or  felony,  before  commis- 
sioners of  oyer  and  terminer,  (or  in  the  King*s  Bench,  if  the  treason, 
Sec.  be  committed  in  the  county  of  Middlntcv^)  then  the  King  by 
commission  under  the  Great  Seal,  constilutes  some  Peer  (generally 
the  Lord  Chancellor)  Lord  High  Steward,  who  is  Judge  in  these 
cases;  and  the  commission  commands  the  Peers  of  the  Realm  to  be 
attendant  on  him,  also  tlie  Lieutenant  of  the  Toiin-r,  with  the  prison- 
er, &c.  A  certiorari  is  awarded  oui  of  Chancery,  to  remove  the  in- 
dictment before  the  Lord  High  Steward:  and  another  writ  issues  to 
the  Lieutenant  of  the  Toiv<-r,  for  bringing  the  prisoner;  and  the  Ix>rd 
High  Steward  makes  his  precepts  for  that  purpose,  assigning  a  day 
and  place,  as  in  tl'estmriistcr-h'aiiy  inclosed  with  scaffolds,  &c.  and 
for  summoning  the  Peers,  which  arc  to  be  twelve  and,  above,  at  least, 
present:  at  the  day,  the  Lord  High  Steward  lakes  place  under  a  cloth 
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<if  State;  his  commission  is  read  by  the  clerk  of  the  Crown,  and  he 
has  a  white  rod  delivered  him  by  the  usher;  which  beinij  returned, 
proclamation  is  made,  and  command  j;iven  for  certifying  of  indict- 
ments. Sec.  and  the  Lieutenant  of  the  Tower  to  return  his  writ,  and 
brini^  the  prisoner  to  the  bar;  after  this,  the  sei  jeant  at  arms  returns 
his  precept  with  the  names  of  the  Peers  summoned,  and  they  are 
called  over,  and,  answering  to  their  names,  are  recorded,  when  they 
take  their  places:  the  ceremony  thus  adjusted,  the  High  Steward  de- 
clares to  the  prisoner  at  the  bar.  the  cause  of  theii-  assembly,  assures 
him  of  justice,  and  encourages  him  to  answer  without  fear;  then  the 
clerk  of  the  Crown  reads  the  inclictmcnl,  aud  arraigns  the  prisoner, 
but  is  not  to  insist  on  his  holding  up  his  hurid,  and  ttie  High  Steward 
gives  his  charge  to  the  Peers;  tliis  being  over,  the  King's  counsel 
produce  their  evidence  for  the  King;  and  if  the  prisoner  hath  any 
matter  of  law  to  plead,  he  shall  be  assigned  counsel;  after  evidence 
given  for  the  King,  luid  the  pristincr's  answer  heard,  the  prisoner  is 
withdrawn  from  the  bar,  and  the  Lords  go  to  some  place  to  consider 
of  their  evidence:  but  the  Lords  can  admit  no  evidence,  bul  in  the 
hearing  of  the  prisoner;  they  cannot  have  conference  with  the 
judges,  or  demand  it,  (who  attend  on  the  Lord  High  Steward,  and  are 
not  to  deliver  their  opinions  beforehand,)  but  in  the  prisoner*s  hear- 
ing; nor  can  they  send  for  the  opinions  of  the  jutlgcs,  or  demand  it, 
but  in  open  Court:  and  the  Lord  Steward  cannot  collect  the  evidence, 
or  confer  with  the  Lords,  but  in  the  presence  of  the  prisoner;  who  is 
at  first  to  require  justice  of  the  Lords,  and  that  no  question  or  con- 
ference be  had,  but  in  his  presence.  Nothing  is  done  in  the  absence 
of  the  prisoner,  until  the  Lords  come  lo  agree  on  their  verdict;  and 
then  they  are  lo  be  together  as  Juries  untii  they  arc  agreed,  when 
they  come  again  into  Court  and  take  tlicir  places;  and  the  Lord  High 
Steward,  publicly  in  open  Court,  dcmaiids  of  the  Lords,  beginning 
with  the  puisne  Lord,  whether  the  prisoner  calling  him  by  his  namci 
be  guihy  of  the  treason,  Stc.  whereof  he  is  arraigned;  who  all  give 
in  their  verdict;  and  he  being  found  guilty  by  a  majority  of  votes,  such 
maj'U'ity  being  ntore  thctn  twelve,  is  brought  to  the  bar  again,  and 
the  Lord  Steward  acquainting  the  prisoner  wiih  the  verdict  of 
his  Peers,  passes  sentence  and  judgment  accordingly;  after  which  an 
O  )>*/  is  made  for  di-isolving  the  commission,  and  the  white  rod  is 
broken  by  the  Lord  High  Steward;  whereupon  this  grand  assembly 
breaks  up,  which  is  esteemed  the  most  solemn  and  august  Court  of 
Justice  upon  earth.  2  Havjk.  P.  C.  c.  44:  and  see  4  Chinm.  c.  19. 

The  Lord  High  Steward  gives  no  vote  hii-iself  on  a  trial  by  com- 
mission; but  only  on  a  trial  by  the  House  of  Peers,  while  the  Parlia- 
ment is  silling:  where  a  Peer  is  ti  ied  by  the  House  of  Lords  in  full 
Vj.<  iiament-  the  House  may  beadjcurncd  as  often  as  there  is  occasionj 
an:!  the  evidence  taken  by  parcels;  and  it  hath  been  adjudged  that 
where  the  trial  is  by  commission,  the  Lord  Steward,  after  a  verdict 
given,  may  t«tke  time  to  advise  upon  it,  and  Ids  office  continues  till 
he  ;^ives  judgment.  But  the  triers  may  not  separate  upon  a  triuJ  by 
commissioti.  after  evidence  given  lor  the  King;  and  it  hath  been  re- 
soh'jd,  that  the  Peers  in  such  case  must  continue  together,  till  they 
agree,  to  give  a  verdict.  Siatc  Trialsy  ii.  7-'->2i  iii.  657:  and  see  more 
full),  2  Hawk.  P.  C.  c.  44.  §  1— fi. 

it  is  said  a  writ  of  error  lies  in  the  King's  Bench  of  an  attainder  of 
a  Peer  before  the  Lord  High  Steward.  2  Hawk.  P.  C.  c.  50.  §  16, 
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cites  1  Sid.  208.  If  a  Peer  be  aiiainied  of  treason  or  felony,  he  may 
be  brought  before  the  Court  of  5.  /?-  and  demanded,  what  he  has  to 
say  why  execution  should  not  be  awarded  against  him?  And  if  he 
plead  any  matter  to  such  demand,  his  plea  shall  be  heard,  and  execu- 
tion ordered  by  the  Court,  upon  its  being  adjudged  against  him.  I 
H.  7.  22. /i/.  15:  Bro.  Coro.  129:  Fifz.  Cor'o.  49.  Likewise  the  Court 
of  King's  Hench  may  allow  a  pardon  pleaded  by  a  Peer  to  an  indict- 
ment in  that  Court;  to  save  the  trouble  of  summoning  the  Peers, 
merely  for  that  purpose:  But  thai  Court  cannrit  receive  his  plea  of 
•  not  guilty,  Sue.  but  only  the  Lord  Steward  on  arraignment  before  the 
Lords.  2  Iriat.  42. 

The  sentence  against  a  Peer  for  treason,  is  the  same  as  against  a 
common  Subject;  though  the  King  generally  pardons  all  but  behead- 
ing, which  is  a  part  of  the  judgment;  for  other  capital  crimes,  behead- 
ing is  also  the  general  punishment  of  a  Peer;  but  anno  33  //.  8,  the 
Lord  Dacres  was  attainted  of  murder,  and  had  judgment  to  be  hang- 
ed; and  anno  ^  Is^  A  P.  AJ.  the  Lord  Sioui'ton,  being  attainted  of 
murder,  had  judgment  ag^nst  him  to  be  hanged,  which  sentences 
were  executed;  and  so  in  the  case  of  Lord  Fcrrcrsy  10  iV.  Jr.  478.  In 
this  latter  case  it  was  determined  by  all  the  Judges,  that  a  Peer,  con- 
victed of  felony  and  murder,  ought  to  receive  judgment  for  the  same, 
according  to  the  provisions  o( sfal.  25  Geo.  2.  c.  37.  Sec  title  Homi- 
cide \\\.  3.  ad. Jin.  And  secondly,  Supposing  the  day  appointed  by  the 
judgment  for  execulion  should  lapse  before  such  execution  done, 
that  a  new  time  may  be  appointed  for  the  execution;  either  by  the 
High  Court  of  Parliament,  before  which  such  Peer  shall  have  been 
attainted,  although  the  office  of  High  Steward  be  determined;  or  by 
the  Court  of  K.  B.  the  Parliament  not  then  sitting;  and  the  record  of 
the  attainder  being  properly  removed  into  that  Court.  I'ost.  139. 

If  execution  be  not  done,  the  Lord  Steward  may  by  precept  com- 
mand it  to  be  done  according  to  the  judgment.  3  Inst.  31. 

Trial  by  Peers  is  ver\-  antient:  In  the  reign  of  Will.  I.  the  Earl  of 
Hereford.^  for  conspiring  to  receive  the  Danes  into  England,  and  dc- 
(>05C  the  conqueror,  was  tned  by  his  Peers,  and  found  guilty  of  trea- 
son, per  judicium  parium  buorum.  2  Inst.  50.  The  Duke  of  Suffolk, 
anno  28  H.  6,  being  accused  of  high  treason  by  the  Commons,  put 
himself  upon  the  King*s  grace,  and  not  upon  his  Peers,  and  the  King 
alone  adjudged  him  to  banishment;  but  he  sent  for  the  Lord  Chan- 
cel]or,and  the  Lords  who  were  in  town,  to  his  palace  at  ll'cHlminater-, 
and  also  the  Duke,  and  commanded  him  to  quit  the  kingdom  in  their 
presence:  The  Lords  nevertheless  entered  a  protest  to  save  the  privi- 
lege of  their  peerage;  and  this  was  deemed  no  legal  banishment,  for 
the  King's  judging  in  that  manner  was  no  judgment;  he  was  extraju- 
dicially bid  to  absent  himself  out  of  the  realm;  and  in  doing  it,  he 
was  taken  on  the  sea  and  slain.  The  case  of  the  Lord  Cromiucll,  in 
the  reign  of  King //fnri/  VIII.  was  very  extraordinary;  this  Lord 
was  attainted  in  Parliament,  and  condemned  and  executed  for  high 
treason,  without  being  allowed  to  make  any  defence.  It  need  only  be 
observed,  that  this  attainder  was  by  u  Parliament  under  the  power  and 
influence  of //irnry  VIII.  ?iCt  Parliantent.  Hist.  2  V.  163.  And  seve- 
ral great  persons  during  this  reign  were  brought  to  trial  before  Lords 
Commissioners.  j1nno^o2  Car.  2.  the  Lord  Stafford  was  tried  for  trea- 
son; and  after  evidence  given  for  the  King,  and  the  prisoner  had  made 
his  objections  to  the  King's  evidence,  he  insisted  upon  several  points 
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oT  law,  viz.  That  no  ovci  t-act  was  alleged  in  his  impeachment;  that 
Ihey  were  not  competent  witnesses  who  swore  against  him,  but  that 
they  swore  for  money;  and  whether  a  man  could  be  condemned  for 
treason  by  one  witness,  there  not  being  two  witnesses  to  any  one  point, 
&c.  But  the  points  insisted  upon  being  over-ruled,  he  was  found  guil- 
ty by  a  majority  of  twenty -four  votes;  fifty -five  against  thirty -one  for 
him.  3  Si.  Tr.  311.  He  was  executed;  but  in  1685  the  attainder  was 
reversed  by  an  act  of  Parliament,  reciting,  that  he  was  innocent  of 
the  treason  laid  to  his  charge,  and  that  the  testimony  whereon  he  was 
found  guilty  was  false. 

PEERESS.  As  we  have  noblemen,  so  we  have  noblewomen,  and 
these  may  be  by  creation,  descent,  or  marriage.  And  first,  tfrn. 
made  .^n/ic  BuUcn  Marchioness  of  Pembroke.  James  1.  created  Lady 
Comptorty  wife  to  Sir  Th'jmas  ComfU'jU,  Countess  of  Buekhigham  in  the 
life  time  of  her  husband,  without  any  addition  of  honour  to  him;  and 
also  made  Lady  Finch  Viscountess  of  Maid&ione,  and  afterwards 
Countess  of  Winchelsca,  to  her  and  the  heirs  of  her  body.  Ge(/rgc  I. 
made  Lady  Scu/in^burgh  Duchess  of  Kendal.  If  any  English  woman 
takes  to  husband  a  Frt  neh  nobleman,  she  shall  not  bear  the  title  of 
dignity;  and  if  a  German  woman,  &c.  many  a  nobleman  oi  Jingltmd, 
unless  she  be  made  denizen,  she  cannot  claim  the  title  of  her  husband, 
no  more  than  her  dower,  Stc.  Ltje  Consiiimion.  80. 

There  was  no  precedent  for  the  trial  of  Peeresses,  when  accused 
of  treason  or  felony,  till  after  Eleanor^  Duchess  of  Oloueester^  wife  to 
the  Lord  Protector,  was  accused  of  treason  and  found  guilty  of  witch- 
craft, in  an  ecclesiastical  synod,  through  the  intrigues  of  Cardinal 
Beaufort.  This  very  extraordinary  trial  gave  occasion  to  a  special 
statute,  20  Hen.  6.  c.  9.  which  declares  the  law  to  be,  tliat  Peeresses, 
either  in  their  own  right  or  by  marriage,  shall  be  tiied  before  the 
same  judicature  as  other  Peers  of  the  realm,  iloor  709;  2  Insi.  50:  6 
Re/1.  52:  Siau/idJ'.  P.  C.  152.  If  a  woman,  noble  in  her  own  right, 
marries  a  Commoner,  she  still  remains  noble,  and  shall  be  tried  by 
her  Peers;  but  if  she  be  only  noble  by  marriage,  then  by  a  second 
marriage  with  a  Commoner,  she  loses  her  dignity;  for  as  by  marriage 
it  is  gained,  by  marriage  it  is  also  lost.  Dyer  79:  Co.  JJti.  16.  Yet  if 
a  Duchess  Dowager  marries  a  Baron,  she  continues  a  Duchess  still; 
for  all  the  nobility  arc  pares,  and  therefore  it  is  no  degradation.  I  Insl. 
16.  b:  1  Inst.  50. 

If  a  Queen  Dowager  takes  a  husband,  noble  or  not  noble,  she  by 
her  subsequent  marriage  shall  not  lose  her  dignity.  2  /nsA  50.  Vet  if 
a  woman,  noble  by  descent,  marries  to  an  inferior  degree  of  nobility, 
as  if  the  daughter  of  a  Duke  marries  a  Baron,  she  shall  have  prece- 
dence only  as  a  Baroness.  Oiv.  82. 

A  woman  noble  in  her  own  right,  or  by  a  first  marriage,  marrying 
a  Commoner,  comtnunicatcs  no  rank  or  title  to  her  husl>and.  1  hm. 
326.  b.  There  have  been  claims,  and  supported  by  authorities,  by  a 
husband  after  isstie  had,  to  assume  the  title  of  his  wife's  dignity,  and 
after  her  death  to  retain  the  same  as  tenant  by  the  curtesy,  but  it 
does  not  seem  that  such  a  claim  would  now  be  allowed,  bee  1  Inst. 
29.  *.  in  n. 

A  woman  noble  by  marriage,  afterwards  marrying  a  Commoner,  is 
generally  called  and  addressed  by  the  style  and  title  which  she  bore 
before  her  second  marriage;  but  this  is  only  by  curtesy,  as  the  daugh- 
ters of  Dukes,  Marquisscs,  and  Earls  are  usually  addressed  bv  the 
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title  of  Lady;  though  in  law  they  are  Conimoners.  In  a  writ  of  parti- 
tion brought  by  hal/ih  Hoiaard  and  Lady  Jnn<;  Powes,  his  wife,  the 
Court  held  that  it  was  a  misnomer,  and  that  it  ought  to  have  been  by 
Raltth  Howard  and  ^me  his  wife  late  wife  of  Lord  Points  deceased. 
Dy.  79. 

A  Countess  or  Baroness  may  not  be  arrested  for  debt  or  trespass; 
for  though,  in  rcspcrt  of  their  sex,  they  cannot  sit  in  Parliament,  yet 
they  are  Peers  of  the  Realm,  and  shall  be  tried  by  their  Peers,  &c. 
But  a  cufiias  being  awarded  against  the  Countess  of  Uuttand,  it  was 
held  that  she  might  be  taken  by  the  Sheriff;  because  he  ought  not  to 
dispute  the  authority  of  the  Court  from  whence  the  writ  issued,  but 
must  execute  it,  for  he  is  bound  by  oath  so  to  do;  and  although  by  the 
writ  itself  it  appeared,  that  the  party  was  a  Countess,  against  whom  a 
cu/iias  would  not  generally  lie,  ior  that,  in  some  cases,  it  may  lie,  as 
for  a  contempt.  Sec.  therefore  the  Sheriff' ought  not  to  examine  the 
judicial  acts  of  the  Court.  6  Re/i.  52. 

It  hath  been  agreed,  that  a  Queen  Consort,  and  Queen  Dowager, 
whether  she  continue  sole  after  the  King's  death,  or  take  a  second 
Inisband,  and  he  be  a  Peer  or  Commoner;  and  also,  all  Peeresses  by 
birth,  whether  sole  or  married  to  Peers  or  CommoiVcrs;  and  all  Mar- 
chionesses and  \'iscountes5es  are  entitled  to  a  trial  by  the  Peers, 
though  not  expressly  mentioned  in  the  siai.  20  H.  6.  c.  9:  2  Inst.  50: 
Crom/i.  Jurisd.  33:  2  Hmak.  P.  C.  c.  44.  §  10,  1 1. 

PEINE  FoRT  ET  DURE;  See  Mute. 

PEL.A,  A  peel,  pile,  or  fort.  The  citadel  or  castle  in  the  Isle  of 
Man  was  granted  to  .Sir  John  Stanley  by  this  name.  Pat.  7  //.  4.  ni, 
18.  See  jyfan,  Isle  of . 

PELES,  Issues  arisii.g  from,  or  out  of  a  thing.  Fitzh,  Just.  205. 

PELF  AND  PELFRE, /'cZ/ro.]  In  time  of  war,  the  Earl  Marshal 
is  to  have  of  preys  iind  booties,  all  the  gelded  beasts,  except  hogs, 
8tc.  which  is  called  Pelfre.  Old  MS.  It  is  used  for  the  personal  ef- 
fects of  a  felon  convict.  Ptac.  in  Jtin.  afiud  Cesir.  14  Htn.  7. 

PELLAGE,  The  custom  or  duty  paid  for  skins  of  leather.  Pol. 
Part.  11  H.i. 

PELLICIA,  A  pilch.  Tunica  vel  indumentum  ficlliceum;  Mnc  sii/ier- 
pelticeum,  a  fur  pilch  or  surplice.  S/iclm. 

PELLIPARIUS,  A  leatheisellcr  or  skinner.  Pat.  15  £dia.  3.  fi. 
2.  m.  45. 

PELLOTA,  Fr.  Pelote.]  The  ball  of  the  foot.  See  4  Inst.  308. 

PEl,T-WUOL,  The  wool  pulled  off  the  skin  or  pelt  of  dead  sheep. 
Sec  Hat.  8  //.  6.  c.  22. 

PEN,  A  word  used  by  the  Priions  for  a  high  mountain,  and  also 
by  the  ancient  Gauls;  from  whence  those  high  hills  which  divide 
Prance  from  Italy  are  called  the  .^/i/ieriint  t.;  and  mote  to  the  purpose 
is  the  n:unc  o(  Prnmacnnutwr  in  U'ates.  Comd.  Britan. 

PENAL  LAWS,  Ate  of  three  kinds, nr.  P<rno  ftecitKiaiia-,  fiana 
corjioralisy  and  /(.two  exilii.  Cro.  Jac.  415.  And  penal  statutes  arc 
made  on  various  occasions,  to  punish  and  deter  offeiidcrs;  and  they 
ought  to  be  construed  strictly,  and  not  extended  by  equity;  but  the 
words  may  be  interpreted  beneficially,  according  to  the  intent  of  the 
legislators.  1  Insi.  54,  268.  See  I  Comm.  Introd.  §  3./;.  8!).  Where  a 
thing  is  prohibited  by  statute  under  a  penalty,  if  the  penally,  or  part 
of  it,  be  not  given  to  l.ini  w  ho  will  sue  for  the  san.e,  it  goes  and  be- 
longs to  the  King.  Past.  Jintr.  433:  2  Ilaick.  P.  C.  c.  26.  §  17.  But 
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title  of  Lady;  though  in  law  they  are  Conimoners.  In  a  writ  of  parti- 
tion brought  by  hal/ih  Hoiaard  and  Lady  Jnn<;  Powes,  his  wife,  the 
Court  held  that  it  was  a  misnomer,  and  that  it  ought  to  have  been  by 
Raltth  Howard  and  ^me  his  wife  late  wife  of  Lord  Points  deceased. 
Dy.  79. 

A  Countess  or  Baroness  may  not  be  arrested  for  debt  or  trespass; 
for  though,  in  rcspcrt  of  their  sex,  they  cannot  sit  in  Parliament,  yet 
they  are  Peers  of  the  Realm,  and  shall  be  tried  by  their  Peers,  &c. 
But  a  cufiias  being  awarded  against  the  Countess  of  Uuttand,  it  was 
held  that  she  might  be  taken  by  the  Sheriff;  because  he  ought  not  to 
dispute  the  authority  of  the  Court  from  whence  the  writ  issued,  but 
must  execute  it,  for  he  is  bound  by  oath  so  to  do;  and  although  by  the 
writ  itself  it  appeared,  that  the  party  was  a  Countess,  against  whom  a 
cu/iias  would  not  generally  lie,  ior  that,  in  some  cases,  it  may  lie,  as 
for  a  contempt.  Sec.  therefore  the  Sheriff' ought  not  to  examine  the 
judicial  acts  of  the  Court.  6  Re/i.  52. 

It  hath  been  agreed,  that  a  Queen  Consort,  and  Queen  Dowager, 
whether  she  continue  sole  after  the  King's  death,  or  take  a  second 
Inisband,  and  he  be  a  Peer  or  Commoner;  and  also,  all  Peeresses  by 
birth,  whether  sole  or  married  to  Peers  or  CommoiVcrs;  and  all  Mar- 
chionesses and  \'iscountes5es  are  entitled  to  a  trial  by  the  Peers, 
though  not  expressly  mentioned  in  the  siai.  20  H.  6.  c.  9:  2  Inst.  50: 
Crom/i.  Jurisd.  33:  2  Hmak.  P.  C.  c.  44.  §  10,  1 1. 

PEINE  FoRT  ET  DURE;  See  Mute. 

PEL.A,  A  peel,  pile,  or  fort.  The  citadel  or  castle  in  the  Isle  of 
Man  was  granted  to  .Sir  John  Stanley  by  this  name.  Pat.  7  //.  4.  ni, 
18.  See  jyfan,  Isle  of . 

PELES,  Issues  arisii.g  from,  or  out  of  a  thing.  Fitzh,  Just.  205. 

PELF  AND  PELFRE, /'cZ/ro.]  In  time  of  war,  the  Earl  Marshal 
is  to  have  of  preys  iind  booties,  all  the  gelded  beasts,  except  hogs, 
8tc.  which  is  called  Pelfre.  Old  MS.  It  is  used  for  the  personal  ef- 
fects of  a  felon  convict.  Ptac.  in  Jtin.  afiud  Cesir.  14  Htn.  7. 

PELLAGE,  The  custom  or  duty  paid  for  skins  of  leather.  Pol. 
Part.  11  H.i. 

PELLICIA,  A  pilch.  Tunica  vel  indumentum  ficlliceum;  Mnc  sii/ier- 
pelticeum,  a  fur  pilch  or  surplice.  S/iclm. 

PELLIPARIUS,  A  leatheisellcr  or  skinner.  Pat.  15  £dia.  3.  fi. 
2.  m.  45. 

PELLOTA,  Fr.  Pelote.]  The  ball  of  the  foot.  See  4  Inst.  308. 

PEl,T-WUOL,  The  wool  pulled  off  the  skin  or  pelt  of  dead  sheep. 
Sec  Hat.  8  //.  6.  c.  22. 

PEN,  A  word  used  by  the  Priions  for  a  high  mountain,  and  also 
by  the  ancient  Gauls;  from  whence  those  high  hills  which  divide 
Prance  from  Italy  are  called  the  .^/i/ieriint  t.;  and  mote  to  the  purpose 
is  the  n:unc  o(  Prnmacnnutwr  in  U'ates.  Comd.  Britan. 

PENAL  LAWS,  Ate  of  three  kinds, nr.  P<rno  ftecitKiaiia-,  fiana 
corjioralisy  and  /(.two  exilii.  Cro.  Jac.  415.  And  penal  statutes  arc 
made  on  various  occasions,  to  punish  and  deter  offeiidcrs;  and  they 
ought  to  be  construed  strictly,  and  not  extended  by  equity;  but  the 
words  may  be  interpreted  beneficially,  according  to  the  intent  of  the 
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llie  King  cannot  grant  to  any  person  any  penalty  or  forfeiture,  &c.  due 
liy  any  statute  before  judgnieni  lliereupon  liad.  Slai.  21  Juc.  I.  c.  3. 
Though  after  plea  pleaded.  Justices  of  assise.  Sec.  having  power  to 
lieur  and  determine  offences  done  against  any  penal  statute,  may 
compound  the  penalties  with  the  defendant,  by  virtue  of  the  King's 
warrant  or  Privy  Seal. 

The  Courts  at  H'esiminsicr  (particularly  the  Court  of  King's 
Bench)  frequently  give  leave  on  motion,  and  an  affidavit  of  circum- 
stances, &c.  to  compound  penal  actions.  Compounding  without  such 
leave,  is  punishable  by  indictment. 

Where  penalties  are  ordaincil  by  penal  acts  of  Parliament  to  be 
recovered  in  any  Court  of  Kecord,  this  is  to  Ix;  understood  only  of  the 
Courts  at  H'emmimttr;  and  not  of  the  Courts  of  Kecord  of  inferior 
corporations.  Jejtk.  C^it.  223.  'I'he  spiritual  Court  may  hold  plea  of 
a  thing  forbidden  by  statute  upon  ajjenaliy;  but  llieymay  not  piocecd 
on  the  penalty.  2  Lev.  222.  See  furiiicr,  titles  Infurmaiiou;  Statutes; 
Ac'ion;  and  as  to  the  sanction  of  Laws  bv  penalties,  1  Comm.  Introd. 
/,.  56,  7. 

PENALTY  OF  BONDS,  Sec;  See  titles  Bjndi;  Mortgages. 

PEN.-VNCL,  An  ecclesiastical  punishment,  which  affects  the  body 
of  the  penitent;  by  which  he  is  obliged  to  give  a  public  satisfaction 
to  the  church,  for  the  scandal  he  hath  given  by  his  evil  example.  ,\nd 
in  the  primitive  times,  they  were  to  give  tcstitnonies  of  their  refor- 
mation, before  they  were  re-admiited  to  partake  of  the  mysteries  of 
the  cliurch.  In  the  case  of  incest,  or  incontinency,  ilic  sinner  is  usu- 
ally injoined  to  do  a  public  Penance  in  the  cathedral  or  parish  church, 
or  public  market,  b  .re-leftged  and  bare-headed  in  a  white  sheet,  and 
to  make  an  open  confession  of  his  crini.r  in  a  prescribed  form  of 
words;  wiiich  is  augmented  or  moderaicd  according  to  the  quality  of 
the  fault,  and  the  discretion  of  tlie  Judge. 

So,  in  smaller  faults,  a  public  satisfaction  or  Penance,  as  the  Judge 
shall  decree,  is  lo  be  made  before  the  minister,  churchwardens,  or 
sonte  of  the  parishioners,  respect  being  had  to  tlie  (juality  of  the  of- 
fence; as  in  the  case  of  defamation,  or  laying  violent  hands  on  a  min- 
ister, or  the  like.  G'jd.  .-//i/ieitd.  IS:  froot/'.s  Inst.  507.  Penance  may 
be  changed  into  a  sum  of  money,  to  be  applied  to  pious  uses,  and  this 
is  called  commuting.  S  Inxt.  ISO:  4  Insi,  336.  See  .irticuli  Cleri,  9 
Jl.  2.  c.  4:  J"'.  A'.  J}.  53:  and  this  Dictionary,  title  Clergy:  Excommu- 
fticatron. 

PENANCE,  At  Common  Law,  where  a  person  stands  mute.  See 
title  Mute. 

PENER.ARIUS,  an  ensign  bearer.  John  Parient  was  Squire  of  the 
body,  and  Peiierariu-j  to  King  Rich.  \\. 

PENITENTL\RY  HOUSES.  See  tit.  Trannfioriation. 
PENNY;  Sec  Pemj. 

PENNYWEIGHT.  As  every  potmd  TVcycontained  twelve  ounces, 
each  ounce  was  formerly  divided  into  twenty  parts,  called  Penny- 
weights; and  though  the  Pennyweight  be  altered,  yet  the  denomina- 
tion still  continues.  Every  Pennyweight  is  subdivided  into  twenty- 
lour  grains.  Cozveil. 

PENON,  mentioned  in  an  antient  statute,  11  Ric.  2.  cap.  l.J  A 
standard,  banner,  or  ensign,  carried  in  war.  Coivell. 

PENSA  SALIS,  Casei,  &c.  A  «ey  of  salt  or  cheese  containing 
256  pounds.  Cornell. 
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PENSAM,  /iinsam.}  The  anticnt  way  of  paying  into  the  Ex- 
chequer as  much  money  for  a  pound  sterling,  as  weighed  twelve 
ounces  Trail.  Payment  of  a  pound  rff  numero,  imported  just  twenty 
shillings;  «rf  nealam  twenty  shillings  and  six-pence;  and  ad  /lemam, 
imported  the  full  weight  of  twelve  ounces.  See  Lowndes's  Essay  on 
Cotn^  /I.  4.  Sec  ScaUtm. 

PliNSION,  Fr.  l'emion  '\  An  allowance  made  to  anyone  without 
an  equivalent.  Johns.  Sec  Peiidoiier.  To  receive  Pension  from  a  fo- 
reign Prince  or  State,  withotit  leave  of  our  King,  has  been  held  to  be 
criminal,  because  it  may  incline  a  man  to  prefer  the  interest  of  such 
foreign  Prince  to  that  of  his  own  country.  See  title  Contemftt. 

.\\\  Pensions  are  liable  to  certain  duties  annually  imposed  by  Par- 
liament. See  Tti.L-fs. 

Persons  having  pensions  from  the  Crown  are  incapable  of  being 
electe<l  members  of  Parliament.  See  title  Farliamtnt^  VI.  B.  (2). 

PENSION  OF  CHURCHliS,  Certain  sums  of  money  paid  to 
clergymen  in  lieu  of  tithes.  Some  Churches  have  settled  on  them  an- 
nuities, Pensions,  b'c.  payable  by  other  churches;  which  Pensions  are 
due  by  virtue  of  some  decree  made  by  an  Lcclesiastical  Judge  on  a 
controversy  for  tithes,  by  which  the  tithes  have  been  decreed  to  be 
enjoyed  by  one,  and  a  Pension  instead  thereof  to  be  paid  to  another; 
or  they  have  arisen  by  virtue  of  a  deed  made  by  consent  of  the  Par- 
son, Patron,  and  Ordinary;  and  if  such  Pension  hath  been  usually 
paid  for  twenty  years,  then  it  may  be  claimed  by  prescription,  and  be 
recovered  in  the  Spiritual  Court,  or  a  Parson  may  prosecute  his  suit 
for  a  Pension  by  prescription,  either  in  that  Court  or  at  Common  Law, 
by  writ  of  annuity;  but  if  he  takes  his  remedy  at  law,  he  shall  never 
afterwards  sue  in  the  Spiritual  Court;  if  the  prescription  be  denied, 
that  must  be  tried  by  the  Common  Law.  F.  A'.  B.  Hardr.  230: 
Veiilr.  120.  A  si)iritual  person  may  sue  in  the  Spiritual  Court,  for  a 
Pension  originally  granted  and  confirmed  by  the  ordinaiy;  but  where 
it  is  granted  by  a  temporal  person  to  a  clerk,  he  cannot;  as  if  one 
giiuil  an  annuity  to  a  Parson,  he  must  sue  for  it  in  the  Temporal 
Courts.  Cro.  KHz.  675.  See  titles  Corody;  Courts^Ecclrsiatitical. 

PENSIONS  OF  THE  INNS  of  COU'Ul  S,  Aimual  payments  of 
each  member  to  the  Houses:  And  also  that  which  in  the  two  Tem- 
ples is  called  a  Parliament,  and  in  Lincoln's  Inn  a  Council,  in  Gray'* 
Inn  is  termed  a  Pension;  being  usually  an  assembly  of  the  members 
to  consult  of  the  afl'airs  of  the  Society. 

PENSIt)NER.  from  Pension;  one  who  is  supported  by  an  allow- 
ance at  the  will  of  another;  a  dependent.  It  is  usually  applied  (in  a 
public  sense)  to  those  who  receive  pensions  or  annuities  from  Go- 
vernment; who  ai  e  chiefly  such  as  have  retired  from  places  of  ho- 
nour and  emohmient. 

PENSIONERS,  Pensionarii^  Are  a  band  of  gentlemen  so  called, 
w  ho  attend  as  a  guard  on  the  King's  person:  they  were  instituted 
anno  1539,  and  have  an  allowance  of  St'ty  pounds  a  year,  to  maintain 
themselves  and  two  horses  for  the  King's  service.  See  Sioiv's  An- 
nals, 793. 

PENSION-WRIT.  When  a  Pension  writ  is  once  issued,  none 
sued  thei  ehy  in  any  Inns  of  Court,  shall  be  discharged  or  permitted 
to  come  into  Coumions,  till  all  duties  be  paid.  Order  in  Gray's  Inn, 
wherein  it  seems  to  be  a  percmpioiy  order  against  such  of  the  socie- 
ty as  are  in  arrear  for  Pensions  and  other  duties.  CowelU 
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PENTECOST  ALS,  PaiiccosiaUa.']  Pious  oblations  made  at  tlie 
Feast  of  Pentecost,  by  parishioners  to  their  priest,  and  sometimes 
by  inferior  churches  or  parishes,  to  the  principal  mother-church. 
Which  oblations  were  also  called  rrAito/«-farlhings,  and  were  di- 
vided into  four  parts,  one  to  the  parish  priest,  a  second  to  the  poor, 
a  third  for  repair  of  the  church,  and  a  fourth  to  the  Bishop.  Sic- 
phen'a  Procuraliona  and  PentecostaU.  See  Kennet'a  Glossary  in 
Pentecostaiia. 

PENY.  Sax.  Penig.]  An  antient  current  silver  coin.  2  Tnst.  575. 
The  Saxons  had  no  other  sort  of  silver  coin.  It  was  equal  in  weight 
to  our  three-pence.  Five  made  one  bhillins;  Saxrjn,  and  thirty  made 
a  mark,  which  they  called  mancuse,  and  wciglied  as  much  as  three  of 
our  half-crowns.  The  English  penny  called  slcrlinj^  is  round,  without 
clipping,  and  weighs  32  grana  frumrnii  in  medio  s/iica;  twenty  pence 
make  an  ounce,  and  twelve  ounces  make  a  pound.  See  stats.  20  K.  I: 
27  £.  1. «(.  3;  31  M.  I.  It  was  made  with  a  cross  in  the  middle,  and 
broke  into  hallpenceand  farthings.  Co-oclt.  Mat.  Paris  1279.  See  De- 
narius. 

PER.WIBULATION,  Ptrambuiatio.]  A  travelling  through,  or 
over;  as  Perambulation  of  the  forest  is  the  surveying  or  walking 
about  the  forest,  and  the  utmost  limits  of  it,  by  Justices,  or  other  of- 
ficers thereto  assigned  to  set  down  and  preserve  the  lactcs  and 
bounds  thereof.  Slats.  16  Car.  I.  c.  16:  20  Car.  2.  c.  3:  4  Inst.  30.  See 
further,  title  Porest. 

Perambulation  of  parishes  is  to  be  made  by  the  minister,  church- 
wardens, and  parishioners,  by  going  round  tlie  same  once  a  year,  in 
or  about  .4.<cension  week:  .\nd  the  parishioners  may  well  justify  go- 
ing over  any  man's  land  in  their  Perambulation,  according  to  usage; 
and  it  is  said,  may  abate  all  nusances  in  their  way.  Cro.  Eiiz. 441. 

There  is  also  a  Perambulation  of  manors;  and  a  writ  de  /lerambula- 
tione  fucinidd,  which  lies  where  any  encroachments  have  been  made 
by  a  neighbouring  lord,  lie.  tlien  by  the  assent  of  the  lords,  the  sheriff 
shall  take  with  him  the  parties  and  neighbours,  and  maliC  a  Peram- 
bulation, and  settle  the  liounds;  also  a  commission  may  be  granted 
to  other  persons  to  make  Pei"ambuh:tion,  and  to  certify  the  same  in 
the  Chancery,  or  the  Common  Pleas,  ijfc.  And  this  commission  is 
issued  to  make  Perambulation  of  towns,  counties,  cs'c.  A'eiu  jVat.  Br. 
206. 

If  tenant  for  life  of  a  lordship,  and  one  who  is  tenant  in  fee-simple 
of  another  lordship  adjoining,  sue  forth  this  writ  or  commission,  and 
by  virtue  thereof  a  Perambulation  is  made,  the  same  shall  not  bind 
him  in  reversion;  nor  shall  tlie  Perambulation  made  with  tlie  assent 
of  tenant  in  tail,  bind  his  heir.  And  it  is  s;;id  this  assent  of  the  parties 
to  the  Perambulation  ought  to  be  acknowledged  and  miide  personal- 
ly in  Chancery,  or  by  dedimns  fiott-statem;  and  being  certified,  the 
w  rit  or  commission  issues,  cs'c  -Vcai  Mat.  Br.  206.  The  w  rit  begins 
thus:  The  King  to  thf  Sheriff,  &c.  We  command  you,  that  taking  ivith 
you  tiveive  di.^creet  taioful  men  of  your  county,  in  your  ftroftcr  fiersov, 
you  go  toihe  land  o/'  A.  13.  of.  Sec.  and  the  land  ofC  D.  of.  Sec.  and  ufi- 
tn  thnr  oaths  you  cause  to  he  made  Perambulation  betivixt  the  lands  of 
she  said  A.  in.  Sec.  aitd  of  the  said  C.  in  Sec;  so  that  it  be  made  by  certain 
metes,  or  bounds  and  divisions,  kc.  ,4nd  make  kn'jwn  to  our  Justices  at 
Westminster,  (yc. 

If  Perambulation  be  refused  to  be  made  by  a  lord,  the  other  lord 
who  is  grieved  tltereby  shall  hare  a  writ  against  him  called  de  Ba- 
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nonabilibus  Divisis.  See  .V.  B.  128,  133:  Rii;.  Orig.  I  j':  and  Ha- 
tionabilibvs  Divisii, 

Questions  as  to  boundaries,  limits,  tJV .  arc  now,  however,  in  gene- 
ral <letermiiie(l,  by  actions  of  trespass,  ejectment,  '<^c. 

Actions  upon  Writs  of  Perambulation  were  authorised  in  Scotland 
by  the  act  1 597,  r .  79.  to  settle  the  bounds  of  disputed  properties  ad- 
joining; each  other. 

PER.'VNG.'\KI.\;  See  Angaria. 

PliRC.\,  for  Fcriicat  a  perch  of  land.  Mm.  Angl.  ii.  87. 

PEUCAPTURA,  A  place  in  a  river  made  up  with  banks,  iic.  for 
the  better  preserving  and  taking  fish.  Paroch.  Ajuii/.  120. 

PERCH,  A  rod  or  pole  of  sixteen  feet  and  a  half  in  length,  where- 
of forty  in  length  and  four  in  breadth  make  an  acre  of  ground.  Crom'i. 
Juriscl.  222.  But  by  the  customs  of  several  counties,  there  is  a  differ- 
ence in  this  measure:  in  Hiaffordshire  it  is  twenty-four  feet;  and  in 
the  forest  of  Sherwuod  twenty-five  feet,  the  foot  there  being  eighteen 
inches  long:  and  in  Herefordahire,  a  perch  of  ditching  is  twenty -one 
feet;  the  perch  of  walling  sixteen  feet  and  a  half;  and  a  pole  of  den 
shiered  ground  is  twelve  feet,  isfc.  Skene. 

PER  GUI  ET  POST,  Writs  of  entry  so  called.  See  titles  Entry: 
IVril  if  Entry. 

PERDINGS,  The  dregs  of  the  people,  viz.  Men  of  no  substance. 
Leg.  Hen.  1.  c.  2y. 

PERDONATIO  UTLAGARI£.  A  pardon  for  a  man,  who  for 
contempt  in  not  yielding  obedience  to  the  process  of  the  King's 
Court,  IS  outlawed,  and  afterwards  of  hisown  accord  surrenders.  Reg. 
Orig.  28:  Leg.  Ed.  Confesi.  c.  18,  19. 

PEREMPTORY  Perem/ilorius,  from  the  verb  /lerimere,  to  cut 
off.]  Joined  with  a  substantive,  as  action  or  exception,  signifies  a  fi- 
nal and  determinate  act,  without  hope  of  renewing  or  altering.  So 
Fitzherberi  calleih  a  peremptory  action.  jVal.  Brev.  35,  38,  104,  108: 
and  nonsuit  peremptory.  Idem,  5,  II.  A  peremptory  exception, 
Braclon,  lib.  4.  ca]i.  20.  Smith  de  Re/i.  Anghr.  I.  2.  c.  13,  calleth  that 
a  peremptory  exception,  which  makes  the  stale  and  issue  in  a  cause. 
Cowelt. 

A  peremptory  day  is  when  business  by  rule  of  Court  is  to  be  spoke 
to  at  a  precise  clay;  but  if  it  caimot  be  spoken  to  then,  the  Court,  at 
the  prayer  of  the  party  concerned,  will  give  a  farther  day  without 
prejudice  to  him.  See  titles  Moti'jn  in  Court;  Practice. 

Peremptorv  Challenge  of  Jurors;  See  title  Jury  XI;  IV.  I. 

Peremptomv  Mand.\mvs;  Mandamus. 

Peuemptory  Writ;  Sec  O/iti-.nal  Writ;  Original. 

PEKI-  ECTION  OK  THE  KING;  See  tit.  King.  V.  2. 

PERINDE  \'ALERE,  A  term  in  the  Ecclesiastical  Law,  signify- 
ing a  dispensation  granted  to  a  clerk,  v.  ho  being  defective  in  capaci- 
ty for  a  benefice,  or  other  ecclesiastical  function,  is  de  facto  admitted 
to  it;  and  it  hath  the  appellation  from  the  words,  which  make  the  fa- 
culty as  effectual  to  the  party  dispensed  with,  as  if  he  had  been  actu- 
ally capable  of  the  thing,  for  which  he  is  dispensed  with  at  the  time 
of  his  admission.  In  atat.  25  H.  8.  c.  21,  it  is  called  a  writ.  See 
Gibs.  87. 

PERINDINARE,  To  stay,  remain,  or  abide  in  a  place.  Matl. 
IVest.an.  1016:  Eortesc.  c.  36. 

PERIPHRASIS,  Circumlocution;  use  of  many  words  to  express 
ihc  sense  of  one.  Johns. 
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No  Periphrasis)  or  circumlocution,  will  supply  words  of  art,  which 
.he  law  hath  appropriated  for  the  description  of  offences  in  indict- 
ments. No  Periphrasis,  in  indictment,  or  conclusion,  shall  make 
good  an  indictment  which  doth  not  bring  the  fact  witliiu  all  the  ma- 
terial words  of  a  statute-,  unless  the  statute  be  recited,  tie.  Cro.  Eliz. 
53S,  749.  See  title  Indiclmmt. 

PERJURY, 

AND  SUBOBNATIO.V  THEUEOF. 

Perjura';  Perjurium;  mendacium  cum  juramento  Jtrmatum^  Is  de- 
fined to  be,  a  crime  committed,  when  a  lawful  oath  is  administered, 

any  who  hath  autliority,  to  a  person,  in  any  judicial  proceeding, 
who  swears  w  ilfully,  absolutely,  and  falsely,  in  a  matter  material  to 
the  issue,  or  cause  in  question,  by  their  owD  act,  or  by  the  suborna- 
tion of  others.  3  Inst.  163,  4. 

Perjury  by  the  Common  Law  is  defined  a  wilful  false  oath  by  one 
w  ho,  being  lawfully  required  to  depose  the  truth,  in  any  proceeding 
in  a  court  of  justice,  swears  absolutely,  in  a  matter  of  some  conse- 
quence to  the  point  in  question,  whether  he  be  believed  or  not.  1 
Hawk.  P.  C.  c.  69.  §  1. 

Subornation  of  Per^U'RY,  by  the  Common  Law,  is,  anofTence 
in  procuring  a  man  to  take  a  false  oath  amounting  to  Perjury,  who 
actually  takes  such  oath;  but  if  the  person  incited  to  take  such  oath 
do  not  actually  take  it,  the  i>erson  by  whom  he  was  so  incited  is  not 
guilty  of  subornation;  yet  he  is  liable  to  be  punished,  not  only  by  fine, 
but  also  by  infamous  corporal  punishment.  I  Poll.  Mr.  41.  57:  Yelv. 
72:  Cro.  Jac.  158:  2  AVA.  399:  3  jV/orf.  122:  I  Hawt.  P.  C.  c.  69. 
§  10. 

L  Of  Prrjury  by  the  Common  Imiv;  and  hovi  restrained  and 
fiumshed. 

II.  Of  the  Punishment  ofPerjury  by  Statute. 

I.  1st,  It  is  necessary  to  constitute  the  offence  of  Perjury,  that  the 
false  oath  be  taken  wilfully,  with  some  degree  of  deliberation; 
and  it  must  also  be  corru/ii;  (that  is,  committed  mato  a:iimo;)  it  must 
'.)e  iviifitl,  pos^ve,  and  absolute;  not  merely  owing  to  surprise  or  inad- 
vertency, or  a  mistake  of  the  true  state  of  the  question.  5  Ahd.  350: 
4  Comm.  137:  I  Havik.  P.  C.  c.  69.  §  2.  See  I  Term  He/i.  K.  B.  69. 

2dly,  The  oath  must  be  taken  either  in  a  judicial  proceeding,  or  in 
some  other  public  proceeding  of  the  like  nature,  wherein  the  King's 
honour  or  interest  is  concerned;  or  before  commissioners  appointed 
by  the  King  to  inquire  of  the  forfeitures  of  his  tenants,  or  of  defective 
titles  wanting  the  supply  of  the  King's  patents;  but  it  is  not  material 
whether  the  Court,  in  which  a  false  oath  is  taken,  be  a  Court  of  Re- 
cord or  not,  or  whether  it  be  a  Court  of  Common  Law,  or  a  Court  of 
liquity  or  Civil  Law,  ts'c.  or  whether  the  oath  be  taken  in  face  of  the 
Court  or  out  of  it,  before  persons  authorised  to  examine  a  matter  de- 
pending in  it;  as  ft  fore  the  Sheriff  on  a  writ  of  inquiry,  iSc.  or  whe- 
ther it  be  in  relation  to  the  merits  of  a  cause,  or  in  a  collateral  mat- 
ter; as  where  one,  who  offers  himself  to  be  bail  for  another,  swears 
that  his  substance  is  greater  than  it  is,  iJ'f .  but  neither  a  false  oath  in 
a  mere  private  matter,  as  in  making  a  bargain,  \ic.  nor  the  breach 
of  a  promissory  oath,  whether  public  or  private,  arc  punishable  as 
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Pcrjur)-.  1  Haiiik.  1'.  C.  f .  69.  §  3.  The  law  takes  no  nulice  of  any  Per- 
jury but  such  as  is  committed  in  some  Court  of  Justice  having  power 
to  aduiiiiister  an  oath;  or  before  some  magistrate  or  proper  officer, 
invested  «ith  a  similar  authority,  in  some  proceedings  relative  to  a 
suit,  or  a  criminal  prosecution;  for  it  esteems  all  other  oaths  unneces- 
sary at  least,  and  tlici  cforc  will  not  punish  the  breach  of  them.  For 
which  reason  it  is  much  to  be  questioned,  how  far  any  magistrate  is 
justifiable  in  taking  a  voluntarj-  affidavit  in  any  extrajudicial  matter, 
as  is  now  too  fretiucnt  upon  every  petty  occasion;  since  it  is  more 
than  possible  that  by  such  idle  oaths  a  man  may  frequently  iiifora 
(onscii-ntit,  incur  the  guilt,  and  at  the  same  time  evade  the  temporal 
penalties  of  Perjury.  4  Comm.  c.  lO.  /i.  137.  See  the  slat.  15  Geo.  3. 
c.  39,  and  Burji\  Juxiircy  title  Oath  I. 

An  indictment  for  Perjury  assigned  on  an  affidavit  sworn  before 
the  court  of  B.  R.  need  not  state,  nor  is  it  necessary  to  prove,  that  the 
affidavit  was  filed  of  record,  or  exhibited/to  the  court,  or  in  any  man- 
ner used  by  the  party.  7  Term  Re/i.  K.  li.  315. 

3<lly.  The  oath  ought  to  be  taken  before  persons  lawfully  autho- 
rised to  administer  it;  for  if  it  be  taken  before  persons  acting  mere- 
ly in  a  private  capacity,  or  before  persons  pretending  to  a  legal  au- 
thority of  administering  such  oath,  but  having  no  such  authority,  it  is 
not  punishable  as  Pci  jury;  yet  a  false  oath  taken  before  commission 
ers,  whose  commission  at  the  lime  is  in  strictness  determined  by  the 
demise  of  the  King,is  Perjury;  iftakcn  before  such  time  as  the  com- 
missioners hud  notice  of  such  demise;  for  it  would  be  of  the  utmost 
ill  consequence,  in  such  case,  to  make  their  proceedings  wholly  void. 
1  Ha~.vk.  P.  C.  c.  6H.  §  4. 

It  is  rcniorUable,  that  the  House  of  Commons  have  no  power  to  ad- 
inister  an  oath,  except  in  a  few  particular  instances  where  that  power 
is  granted  to  them  by  express  statute.  It  is  supposed  that  the  rea- 
son they  have  never  obtained  the  general  auilioriiy  of  administering 
an  oath,  is  ow  ing  to  the  jealousy  of  the  upper  House;  which,  by  secu- 
ring this  prii  iltge  to  itself,  prevents  the  Coirimons  from  participating 
in  the  judicature  of  Parliament.  ■!  C>.m«;.  c.  10.  in  n. 

4thly.  The  oath  ought  to  be  l.iken  by  a  person  sworn  to  depose 
the  truth;  thcrcibre  a  false  verdict  comes  not  under  the  notion  of 
Perjury,  because  t'le  Jurors  swear  not  to  depose  the  (nith,  but  only 
to  jutlge  truly  of  the  depositions  of  others;  but  a  man  n^ay  be  as  well 
perjured  by  an  oath  in  his  own  cause,  (r,  ^,  in  an  answer  in  Chance- 
ry, or  in  an  answer  to  intcrrogattjries  concerning  a  contempt,  or  in 
an  affidavit.  Sec.)  as  by  an  oath  taken  by  him  as  a  witness  in  another's 
cause.  1  lla-mk.  P.  C.  c.  69.  §  5. 

Sthly.  It  is  not  material,  whether  the  thing  sworn  be  true  or  falss, 
where  the  person  who  swei.rs  it  in  truth  knows  nothing  of  it.  I  Hawlr. 
P.  C.  c.  69.  §  6.  But  see  I  Term  Rep.  K.  B.  69.  that  the  oath  must 
be  false. 

6thly.  The  oath  must  be  taken  absolutely  and  directly;  therefore  if 
a  man  only  swears  as  he  thinks,  remembers  or  belies,  he  cannot  be 
guilty  of  Perjury.  I  Hw.vk  P.  C.  e.  69.  %  7.  But  a  man  may  be  in- 
dicted for  Perjury  in  swearing  that  he  believes  a  fact  to  be  true, 
which  he  mtist  know  to  be  false.  J.eaeh,  270. 

7thly.  The  thing  sworn  ought  to  be  some  way  material;  for  if  it  be 
wholly  foreign  from  the  purpose,  or  immaterial)  and  neither  pertinent 
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.'->  ihc  mallei'  in  question,  or  tending  to  agsravalr  or  extenuate  the 
(hunagcs,  nor  likely  to  induce  the  Jury  to  give  credit  lo  the  substan- 
tial pan  of  the  evidence,  ii  cannot  amount  lo  Perjury;  liecause  it  is 
wholly  insignificaiit;  as  where  a  witness  introduces  his  evidence,  with 
an  impertinent  pi-eamlile  of  a  story,  concernin;^  previous  facts,  no 
ways  relalinR  to  what  is  material,  and  is  guilly  of  a  falsity  as  to  such 
facts;  but  a  witness  may  be  i;uiUy  of  Perjury  in  respect  to  a  false 
uath,  concerning  a  mere  circumstance,  if  such  oalh  have  a  plain  ten- 
dency to  corroborate  the  more  material  part  of  the  evidence;  as  if  in 
trespass  for  spoiling  the  plaiiilifi  's  close,  with  defendant's  sheep,  a 
witness  swears  that  lie  saw  such  a  number  of  dcfcndanl's  sheep  in  the 
close,  and  being  asked  how  he  knew  them  to  be  defendant's,  swears 
that  he  knew  thcni  by  such  a  murk,  which  he  knew  to  be  ihc  defen- 
dant's, where  in  truth  defendant  never  used  any  such  mark.  I  Hawk. 
P.  C.  c.  69.  §  8.  And  it  is  incumbent  on  the  prosecutor  to  prove  the- 
r.iattriuUitj  o{ Perjury.  Ibid,  in  n. 

Sthly.  It  is  not  material  wheihcrlhc  false  oath  was  credited  ornot; 
or  whether  the  parly,  in  whose  prejudice  il  was  taken,  was  in  the 
event  damaged  by  il;  for  the  prosecution  is  not  grounded  on  the  da- 
mage to  the  party,  but  on  the  abuse  of  public  justif-e.  1  //o»t  F.  C. 
r.  69.  §  9.  On  the  trial,  the  oath  will  be  taken  as  true,  until  it  be  dis- 
proved; and  therefore  to  convict  a  man  of  Perjury,  one  probable  cre- 
dible witness  is  not  enough;  for  the  evidence  must  be  strong,  clear, 
and  more  numerous  on  the  part  of  the  prosecution,  I'jan  the  evidence 
on  the  other  side.  Therefore  the  law  will  not  permit  a  man  to  be 
convicted  of  Perjury,  unless  lliere  arc  two  witnesses  at  least.  10  yiotl. 
195.  Nor  shall  the  p;rty  prejudiced  by  ihe  Perjury  lie  admitted  as  a 
witness  to  prove  il.  Lord  Itaym.  396. 

The  punishment  of  Perjury  and  subornation,  at  Common  Law,  has 
been  various.  It  ^vas  anliently  death;  afterwards  banishment,  or  cul- 
ling out  of  the  tongue;  tiien  forfeiture  of  goods;  and  now  it  is  fine  and 
imprisonment,  and  never  more  to  be  capable  of  bearing  lestimony. 
Inst.  163.  The  &.'of.  5  Eliz.  c.  9.  (sec  /lost  II.)  if  the  oflcnder  be  pro- 
secuted thereon,  inflicts  the  penalty  of  perpetual  infamy,  and  a  fine  of 
■in/,  on  the  suborner:  and  in  default  of  payment,  iniprisonmcnt  for  sis 
momhs,  and  to  stand  in  the  pillory:  (tivVA  both  tars  r.uiUd  therttfj.  Q».? 
see  the  statuie.;  Perjury  itself  is,  by  that  statute,  punished  with  sis 
months'  imprisonment,  perpetual  infamy,  and  a  fine  of  20/.  or  not  pay- 
ing; the  fine  to  have  both  eai-s  nailed  to  the  pillory.  Sec  fio&t  II.  The 
pro:»ccution,  however,  is  usually  carried  on  for  the  ofleuce  at  Common 
i-.aw;  (by  indictment  at  the  assises,  or  in  the  King's  Bench;)  especial- 
ly as  to  the  penalties  before  inflicted,  the  sfai,  J  Geo.  2.  c.  25.  su- 
peradds a  ])ov.er  of  punishment,  by  committing  the  oflcnder  lo  the 
House  of  Correction,  and  transportation  for  seven  years.  4  Comm.  c. 
10:  see  /losi  II. 

It  has  soniclimes  been  wished,  tliat  Perjury,  at  least  upon  capital 
accusations,  vvhereby  auoiher's  life  has  been,  or  mi^hi  /mve  decit^  de- 
stroyed, was  rendered  capital,  upon  a  principle  of  retaliation:  anil 
certainly  ihe  odiousness  of  the  crime  seems  lo  plead  strongly  in  be- 
half of  such  a  law.  \Vhcrc,  indeed,  the  death  of  an  innocent  person 
has  actually  been  the  consequence  of  such  wilful  Perjury,  it  falls 
within  the  guilt  of  deliberate  murder,  and  deserves  an  equal  punish- 
ment; which  our  anticnt  la«^i,  in  fact,  inflicted.  SrH.  r,  j.  }}iit  Coki^ 
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says  expiesslv  it  is  not  holdcn  for  murder  at  this  day.  3  Imi.  48:  and 
bce  /'W.  12l',  132:  4  Comm.  c.  10. /i.  33,  9:  c  14, /i.  196. 

II.  By  Krig/h/i  act,  5  Kliz.c.  9.  and  /iwA  act,  28  Etiz.  c.  Litis 
onaclcd,  "  Thai  whoever  shall  unlawfully  and  corruptly  procure  any 
witness  to  commit  any  wilful  and  corrupt  perjury,  or  shall  unlawful- 
ly or  corruptly  procure  or  suborn  any  witness,  who  shall  be  sworn  to 
testify  ill  lirr/ielnam  rci  memoriam,  shall,  for  such  offence,  beinjj 
thereof  lawfully  convicted  or  attainted,  forfeit  the  sum  of  40/.  And  if 
such  offender,  so  convicted  or  attainted,  shall  not  have  goods,  &c.  to 
the  value  of  40/.  then  such  person  shall  suffer  imprisonment  by  the 
space  of  one  half  year,  without  hail;and  stand  upon  the  pillory  the  space 
of  one  hour,  in  some  market  town  next  adjoining  to  the  place  where 
(he  ofl'encc  was  committed,  in  open  market  there;  or  in  the  market 
town  itself  where  the  offence  was  committed. 

"  That  no  person,  so  convicted  or  attainted,  shall  be  received  as  a 
witness  in  any  Court  of  Rcconi,  till  such  judgment  shall  be  reversed; 
and  that  on  such  reversal  the  paily  grieved  shall  recover  damages 
against  the  party  who  procuicd  the  judgment  so  reversed  to  be  first 
given. 

"  That  if  any  person  shall,  either  by  the  subornation,  unlawful  pro- 
curement, sinister  persuasion,  or  means,  of  any  other,  or  by  their  own 
act,  consent,  or  agreement,  wilfully  and  corruptly  commit  wilful  Per- 
jury, that  then  every  offender,  being  duly  convicted,  shall  forfeit  20/. 
and  have  imprisonment  by  the  space  of  six  months,  without  bail:  and 
the  oath  of  such  offender  shall  not  from  thenceforth  be  received  in 
any  Court  of  Record,  until  such  judgment  be  reversed,  &c.;  on  which 
reversal,  the  party  grieved  shall  recover  damages  in  the  manner  be- 
fore mentioned. 

"  That  if  such  offeiider  shall  not  have  goods  or  chattels  to  the  va- 
lue of  20/.,  then  he  shall  be  set  on  the  pillory,  where  he  shall  have 
both  ears  nailed. 

"  One  moiety  of  the  forfeitures  to  the  King,  the  other  to  the  per- 
son grieved,  w  ho  will  sue  for  the  same,  5tc.  and  that  as  well  the 
Judge  of  every  Court  where  any  suit  shall  be,  and  whereon  any 
such  Perjury  shall  be  committed,  as  also  the  Justices  of  assise  and 
gaol  delivery,  and  Justices  of  peace  at  their  quarter  sessions,  may 
inquire  of,  hear,  and  determine  offences  against  the  act. 

"  The  act  shall  no  way  extend  to  any  Spiritual  or  Ecclesiastical 
Court;  but  every  offender  shall  be  punished  by  such  usual  laws  as  are 
used  in  the  said  Courts. 

"  The  statute  shall  not  restrain  the  authority  of  any  Judge,  having 
absolute  power  to  punish  Perjury  before  the  making  thereof;  but 
every  such  Judge  may  proceed  in  the  punishment  of  all  offences, 
punishable  bcfoi  c  making  the  statute,  as  they  might  have  done  to  all 
purposes;  so  that  they  set  not  on  the  offender  less  punishment  than 
contained  in  the  act." 

In  the  construction  of  the  English  statute,  tlie  following  opinions 
have  been  holden: 

That  every  indictment,  or  action,  on  this  statute  must  exactly  pur- 
sue the  words  of  it:  therefore,  if  it  allege,  that  the  defendant  deposed 
such  a  matter/u/so  if  decefisivr,  or  /also  ts'  rorrii/ne,  or /also  is'  volun- 
tarie,  without  saying  vohintarik  U  corrupt^,  it  is  not  good;  though  it 
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tioncludc,  that  aic  noluntarium  ts*  corrii/itum  cwnmiait  fti  rjurium  contra 
formam  slatuti^  &c.  Also  it  is  necessary  expressly  to  shew,  that  the 
defendant  was  SM'orn;  and  it  is  not  sufficient  to  say,  that  tacco  fier  se 
sacro  evangelio  de/iofiuii.  Cro.  Ktiz.  147.  hell.  12:  Savil.  43:  2  Lcon^ 
21  1:  1  ShoTj.  198.  Cro.  EUz.  105.  1  Havjk.  P.  C.  c.  69.  §  17. 

But  there  is  no  need  to  shew,  whether  the  party  took  the  false  oatli 
through  the  aCbornation  of  uiiolher,  or  of  his  ow\\  act,  though  the 
words  of  the  statute  are, "  If  persons  by  subornation,  Sec.  or  their  own 
act,  Stc.  shall  commit  wilful  Perjury:"  for  there  being  no  medium 
between  the  branches  of  this  distinction,  they  express  no  more  than 
the  law  would  have  implied;  therefore  operate  nothing.  3  Bnlst.  147. 
I  Haivk.  P.  C.  c.  69.  §  18. 

It  haih  been  adjudged  that  a  man  cannot  be  guilty  of  Perjury  with- 
in this  statute,  in  any  case  wherein  he  may  not  possibly  be  guilty  of 
subornation  of  Perjury  within  it;  for  it  is  reasonable  to  give  the  whole 
statute  the  same  construction:  neither  can  it  be  well  intended,  that 
the  makei's  of  the  statute  meant  to  cxtctid  its  purview  farther  as  to 
Perjury,  w  hich  the)'  seem  to  esteem  tlie  irsscr  crime,  than  to  subor- 
nation of  Perjury,  which  they  seem  to  esteem  the  greater:  thercforcj 
'vincc  the  clause  concerning  subornation  of  Perjury,  mentioning  only 
matters  dependuigby  writ,  bill,  pluiut,  or  information,  conccming  he- 
l  edilamcnts,  goods,  debts,  or  damages,  Sec.  extends  not  to  Perjury  on 
an  indictment  or  criminal  information;  tlic  clause  concerning  Perju- 
ly,  though  penned  in  more  general  words,  liath  been  adjudged  to 
<:ome  under  the  like  restriction:  also  sint  c  the  cKuise  concerning  su- 
'bornation  of  Perjury  relates  only  lo  Perjury  by  Tr/f/ifA*^*,  tiiat  con- 
cerning Perjury  shall  extend  only  to  the  like  Perjury;  therefore,  not 
to  Perjury  in  an  answer  in  Chancery;  or  in  swearing  the  peace  against 
a  man;  or  in  any  presentment  by  homage  in  a  ('ourl-baron;  or  in 
wager  of  law;  or  in  swearing  before  commissioners  of  inquiry  of  the 
King's  title  to  lands:  and  by  the  opinions  of  some,  a  false  affidavit 
f^gainst  aman  in  a  Court  of  justice  is  not  within  the  statute;  but  if  such 
alVidavit  be  by  a  third  person,  and  relate  to  a  cause  depending  in  suit 
before  the  court,  and  either  of  the  ])arties  in  variance  be  grieved,  in 
respect  of  such  cause,  by  reason  of  the  Perjuiy,  it  may  strongly  be 
argued  that  itjs  within  the  purview  of  the  statute:  also  a  false  oath 
before  the  Sheriff,  on  a  writ  of  inquiry,  is  within  the  statute.  5  Co.  99: 
Cro.Jac.  120:  3  Imt.  164:  2  Leon.  201:  Yeiv.  \  2Q:  Cro.  Eliz.  148:  2 
Boll.  Jibr.  77:  1  Hatvk:  P.  C.  c.  69.  §§  19,  21. — But  it  has  been  de- 
cided, that  any  Court  may  punish  such  an  offence  committed  in  the 
face  of  the  Court,  under  this  statute;  5  Jiiiz.  c.  9. — Therefore,  where 
one  made  an  affidavit  in  the  Court  of  Common  Pleas,  and  confessed 
it  was  false,  the  Court  recorded  his  confession,  and  sentenced  him  to 
the  pillory:  and  the  objections  that  the  Court  had  no  jurisdiction, 
and  that  the  offender  ought  to  have  been  lirought  before  the  Court  by 
indictment,  were  over-ruled.  8  Mod.  179:  1  Hqm'U.  P.  C.  c.  69.  §  21, 
in  n. 

It  hath  been  collected,  from  the  clause  which  gives  an  action  to  the 
party  grieved,  that  no  false  oath  is  within  the  statute,  which  doth  not 
give  some  person  a  just  cause  of  complaint;  therefore,  if  tlie  thing 
sworn  be  true,  though  it  be  not  known  by  him  who  swears  it  to  be  so, 
the  oath  is  not  within  the  statute,  because  it  gives  no  just  cause  of 
•:ompIaint  to  the  other  parly,  who  would  tnke  atlvantage  of  anothcl^ 
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want  of  evidence  lo  prove  the  ti  utli;  from  the  baiue  groiiiiU,  no  laisc 
oath  can  be  within  the  statute,  unless  the  parly  ag;iinsi  wiiom  it  was 
sworn  sufiercd  some  disadvuiitai^e  by  it;  thcreibrc,  in  every  prosccu- 
libn  on  the  statute,  you  must  set  forth  the  record  wherein  you  sup- 
pose the  Perjury  to  have  been  committed,  and  must  prove  at  the  trial 
that  there  is  sucli  a  record,  either  by  actually  producing  it,  or  an  at- 
tested copy:  also  in  the  pleadings,  you  must  not  aStf  set  lorili  the 
point  wherein  the  false  oath  was  taken,  but  must  also  shew  bow  it 
conduced  to  the  proof  or  disproof  of  the  matter  in  question;  and  if  an 
action  on  the  statute  be  brought  by  more  than  one,  you  must  shew 
how  the  Perjury  was  prejudicial  to  each  of  the  plaintiffs:  But  it 
seems  that  a  Perjury  which  tends  only  lo  aggravate  or  extenuate  the 
damages,  is  as  nmch  within  the  statute,  as  a  Perjury  which  goes  di- 
rectly to  the  point  in  issue;  and  a  Pcrjuiy,  in  a  cause  wherein  an  er- 
roneous judgment  is  given,  is  a  good  ground  of  i)ro5ecution  upon  the 
statute  till  the  judgment  be  reversed.  1  //umt.  J'.  C.  c.  69.  §  22. 

If  Perjury  be  committed,  that  is  within  this  statute,  but  the  indict- 
ment concludes  not  contra  formam  atatuti,  yet  it  is  good  at  Common 
Law;  but  not  to  bring  one  within  the  corporal  punishment  of  the  sta- 
tute. 2  Hale's  Hist.  P.  C.  191. 

By  Brilish  acts,  2  Geo.  2.  c.  25.  §  2.  (revived  and  made  perpetual 
by  9  Geo.  2.  c.  IS.)  and  by  the  Irish  act,  3  Geo.  2.  c  4.  §  2:  (see  also 
17  18  Geo.  3.  c.  36:  3  1  Geo.  3.  c.  44.)  the  more  efiectually  to  deter 
persons  from  committing  wilful  and  corrupt  Perjury,  or  subornation 
of  Perjury,  it  is  enacted,  That,  besides  the  punishment  to  be  in- 
llicted  by  law  for  so  great  crimes,  it  shall  be  lawful  for  the  Court  or 
Judge  before  whom  any  person  shall  be  convicted  of  wilful  and  cor- 
rupt Perjury,  or  subornation  of  Perjury,  lo  order  such  person  to  be 
sent  to  some  lionsc  of  correction  for  a  time  not  exceeding  seven  years, 
there  lo  be  kept  to  hard  labour  during  the  time;  otherwise,  to  be 
trans/ioricd  for  a  term  not  e.xceeding  seven  yirais,  as  the  Coiut  shall 
think  proper;  therefore  judgment  shall  be  given,  that  the  person 
convicted  shall  be  committed  or  transported  accordingly,  besides 
such  punishment  as  shall  be  adjudged  to  be  inflicted  on  such  person 
agreeable  to  the  laws  in  being;  and  if  transportation  be  directed,  the 
same  shall  be  executed  in  such  manner  as  is  provided  by  law  for 
transportation  of  felons;  and  if  any  person  so  committed  or  trans- 
]!orled  shall  voluntarily  escape  or  break  prison,  or  rt  iurn  from  trans- 
<:or!ai!on,heSore  the  expiration  of  the  time,  such  person,  being  law- 
fully convicted,  shall  >,uffer  rfcaM  as  a  felon;  and  shall  be  tried  for 
such  felony  in  the  county  w  here  he  so  escaped,  or  where  he  shall 
be  apprehended."  The  liriiish  act  does  not  extend  to  Scotland. 

By  iiai.  8  Geo.  1.  c6.  it  is  enacted,  "That  a  falne  affirmation  mada 
by  Quakers  shall  be  liable  to  the  same  punishment  as  wilful  Perjury." 
'I'he  like  provision  is  made  in  Irrlanii,  by  the  7mA  act  19  Geo.  2.  f. 
IS.  See  titles  ljuakers;  Oaihc. 

By  .iiat.  31  Geo.  2.  c  10.  §  24.  the  taking  or  procuring  to  be  taken, 
•a  false  oath  to  obtain  probates  or  letters  of  administration  to  seamen, 
is  made  felony,  without  benefit  of  clergy. 

By  various  acts  the  penalties  of  Pcrjuiy  are  extended  to  false  oaths 
taken  before  competent  Jurisdictions. 

By  the  British  act  23  Geo.  2.  c.  1 1.  which  extends  only  la  England 
and  IVisUx,  and  by  the  Irish  act  31  Geo.  3.  c.  18.  for  Ireland,  it  is  en- 
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^(>ied,  "  Tliat,  in  cvciy  information  or  indictmcuL  lor  Pci  jmy,  ii  shall 
.be  sufficient  to  set  fortli  the  substance  of  tlie  ofl'cnce  charged,  and  by 
what  Court,  or  before  whom  the  oath  was  taken,  (avcrrini^  such  Coiirl 
or  person  to  have  authority  to  administer  the  same,)  together  with 
the  proper  averments  to  falsify  the  matter  wherein  the  Perjury  was 
assigned;  without  seltiai;  forlh  the  bill,  answer,  information,  indict- 
ment, declaration,  or  any  \>art  of  any  record  or  proceeding;  and  with- 
out setting  fortli  the  commission  or  authority  of  the  Court  or  person 
before  whom  the  Perjury  was  committed.  §  I. 

"In  eveiT  information  or  indictment  for  subornation  of  Perjury, 
it  shall  be  sufficient  to  set  forth  the  substance  of  the  offence  charged; 
without  setting  forth  the  bill,  answer,  information,  indictment,  decla- 
ration, or  any  part  of  any  record  or  proceeding;  ai:<l  witliout  setting 
forth  the  commission  or  authority  of  the  Court  or  person  before  whom 
ihe  Perjury  was  committed,  or  agreed  to  be  commiitcd,  §  2. 

"  It  shall  be  lawful  for  any  Justice,  (sitting  the  Court,  or  within 
twenty-four  houi-s  after,)  to  direct  any  person  examined  as  a  witness 
before  them  to  be  prosecuted  for  Perjury,  incuse  there  appear  a  rea- 
sonable cause;  and  to  assign  the  party  injured,  or  other  i>erson  un- 
dertaking such  prosecution,  counsel,  who  slud!  do  their  duty  with- 
out fee.  And  every  prosecution  so  directed  shall  be  carried  on  with- 
out payment  of  any  tax,  and  without  payment  of  any  fees  in  Court,  or 
to  any  officer  of  the  Court.  And  the  Clerk  of  assize,  or  his  associate 
or  prothonotary,  or  other  officer  of  tiie  Court  attending  when  such 
prosecution  is  directed,  shall,  without  fee,  give  the  party  injured,  or 
other  person  undertaking  such  prosecution,  a  certificate  of  the  same 
being  directed,  with  the  names  of  the  counsel  assigned  him;  which 
certificate  shall  be  deemed  sufficient  proof  of  such  prosecution  hav- 
ing been  directed.  Provided  that  no  such  direction  or  certificate  shall 
be  given  in  evidence  upon  any  trial  against  any  person  upon  a  prose- 
cution so  directed.  §  ?>" 

In  an  indictment  for  Perjury  on  a  trial  formerly  had,  it  is  not  nc- 
cessafy  to  set  forth  so  much  of  the  proceedings  of  the  trial  as  will 
shew  the  materiality  of  the  question  on  which  the  Perjury  is  assigned: 
it  is  sufficient  to  allege  generally,  that  the  particular  question  be- 
came a  material  question.  But  where  the  prosecutor  undertakes  to 
set  out  more  than  he  need  of  the  proceedings,  he  must  set  them  out 
correctly.  5  Term  Refi.  K.  B.  318. 

In  general,  the  Court  will  oblige  the  defendant  to  plead  or  demur, 
even  to  a  defective  indictment  for  this  offence.  2  Hawk.  P.  C.  c.  25. 
§  146.  They  are  also  very  cautious  in  granting  a  fer/;oran  to  remove 
it.  2  Haiuk.  P.  C.  c.  27.  §  28.  And  permission  has  been  refused  in 
Chancery  to  amend  an  answer,  where  an  indictment  for  Perjury  had 
q^ily  been  threatened:  even  where  the  party,  having  no  interest,  could 
not  be  supposed  to  make  the  false  oath  intentionally.  I  Bro.  P.  C. 
419.  For  it  is  the  province  of  the  Grand  Jury  to  judge  of  the  inten- 
tion; and  what  the  Craiid  Jury  may  find,  the  Court  will  never  ex- 
punge. Hurdw.  203. 

In  Sol/and  the  punishment  of  Perjuiy  is  directed  by  statute,  the 
last  of  which,  1555,  c.  47.  declares  Perjury  to  be  punishable  by  con- 
fiscation of  moveables,  piercing  the  tongue,  and  infamy:  to  which  the 
Judge,  in  aggravated  cases,  may  add  any  other  penalty  that  the  case 
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seems  to  require.  By  the  same  act,  subornation  of  Perjury  is  punish- 
able as  Perjury. 

PERMISSIVE  WASTE;  See  H'atte. 

PERMIT,  from  permitio.]  A  licence  or  warrant  for  persons  to 
))a5S  with  and  sell  goods,  on  having  paid  the  duties  of  customs  or  ex- 
cise for  the  same.  See  Cusfomt. 

PERMUTATIONE  arrhidiaconaiUs  et  rcclesi*  eijem  anncxx  cum 
rcclesid  et  firxbcvda.  A  writ  to  an  ordinary,  commanding  him  to  ad- 
mit a  clerk  to  a  benefice,  upon  exclrange  made  with  another.  Reg. 
Orit;.  oor. 

PERMUTATION  or  BARTER  beioj;  the  exchange  of  one  move- 
able subject  for  another,  may,  by  the  law  of  Hniland,  be  completed 
bv  consent.  Sec  further  tliis  Diet,  title  Exchange. 
'  PER  MY  ET  PER  TOUT;  See  title  Joini-lcuants. 
PERNANCY,  from  llic  Fr.  firendri-.']  A  taking  or  receiving;  as 
tithes  in  Pernancy,  are  tithes  taken,  or  that  may  be  taken,  in  kind. 
So,  Pernaticy  of  the  profits  means  the  taking  the  profits.  See  the 
next  title. 

PERNOR  OF  PROFITS,  He  who  receives  the  profits  of  lands, 
^c.  and  is  all  one  with  ctscui  que  uae.  1  Hep.  123.  The  King  has  the 
ftcrnuncy  of  the  profits  of  the  lands  of  an  outlaw,  in  personal  actions; 
and  by  seizure  shall  hold  against  the  alienation  of  such  outlaw,  ^r. 
Raym.  17:  See  Co.  Litt.  589.  b:  and  12  R.  2.  c.  15. 

PERPARS,  A  part  of  the  inheritance,  fleiajib.  2.  c.  5i./iar.  19. 

PERPETUATING  the  TESTIMONY  of  WITNESSES.  If 
Witnesses  to  a  disputable  fact  are  old  and  infirm,  it  is  usual  to  file  a 
bill  in  Chancery,  to  perpetuate  the  testimony  of  tliose  witnesses,  al- 
though no  suit  is  depending;  for,  it  may  be,  a  man's  antagonist  only 
waits  for  the  death  of  some  of  them  to  commence  his  suit.  3  Comm. 
450.  Sec  titles  Cliancery;  Kvideiicc. 

PERPETUITY.  .\  Pcrjicluily  is,  where,  though  all  who  have  i»- 
terest  should  join  in  a  conveyance,  yet  they  could  not  bar  or  pass  the 
estate.  But  if,  by  concurrence  of  all  having  interest,  the  estate-tail 
may  be  barred,  it  is  no  perpetuity.  Ch.  Caa.  213.  and  see  3  Ch.  Co.  35. 

Perpetuities  arc  absolute  or  qualified.  And  estates-tail  from  the 
time  of  the  statute  De  dmis,  till  common  recoveries  were  found  out, 
were  looked  upon  as  Perpetuities.  12  Mod.  282. 

Various  have  been  the  attempts  to  establish  Perpetuities,  by  con- 
trolling the  exercise  of  that  right  of  alienation,  which  is  inseparable 
from  the  estate  of  a  tenant  in  tail.  The  chief  of  them  are  brought  to- 
gether in  Tinilor  d.  jttkim  v.  Horde^  1  Burr.  84;  where  it  is  obscr^ 
ved,  that  the  pow  er  to  suffer  a  common  recovery  is  a  privilege  insep- 
arably incident  to  an  estate-tail.  It  is  a  ftoCesuis  alienandi,  which  is 
not  restrained  by  the  statute  De  doiii^;  an<l  has  been  so  considered 
ever  since  TaUurtim*s  ct/.*f,  12  K.  A.  14.  b.  ft.  16:  and  this  power  to 
suB'er  a  comr.ion  recovery  cannot  be  restrained  by  condition,  limita- 
tion, custom,  recognizance,  statute,  or  covenant.  Treat.  A'y.  ii.  c.  3.  § 
5.  in  tt.  See  this  Dictionary,  titles  Limitation  of  Estates;  'Jaitand  Fce- 
taiti  Conveyance^  is^c. 

A  Perpetuity  is  a  thing  odious  in  law  ,  and  destructive  to  the  com- 
monwealth; it  would  put  a  stop  to  the  commerce,  and  prevent  the  cir- 
culation of  the  property  of  the  kingdom.  Vern.  164. 

Every  cjicrutory  devi';e  is  a  Perpetuity,  us  far  as  it  goes.  i.  r.  an 
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estate  unalienable,  though  all  mankind  join  in  the  conveyance.  1  -Sa/t. 
229.  See  title  Executory  Dn^isc. 

It  is  absolutely  ugainst  the  constant  coui-se  of  Chancerj-  to  decree 
a  Perpetuity,  or  give  any  relieTin  that  case.  1  Chan.  Hr/i.  144. 

PERPETUITY  OF  the  KING;  See  title  Amg,  V  2. 

PER  QUjt  ShRVlTlA.  .\  judicial  writ  issuing  fiom  the  note  of 
a  fine;  and  lieth  tor  cogriisce  of  a  manor,  seigniory,  chief  rent,  or 
other  services,  to  compel  him  w  ho  is  tenant  of  the  land  at  the  time 
of  the  note  of  the  fine  levied  to  attorn  unto  hiin.  IVest.  Symbol,  fiart 
2.  title  />■«£■«,  sect.  126.  Old  -Vat.  Brev.  135.  See  16  Vin.  Mr.  title 
Per  tjus  .len'ttia. 

PERQUISITES,  Perqui.iitum.']  Any  thing  gotten  by  industry,  or 
purchased  with  money,  different  from  that  which  descends  from  a 
father  or  ancestor;  and  so  Bracion  uses  it,  when  he  says,  Pcr^uisitum 
Jacerty  lib.  2.  call.  30.  nutn.  3.  and  lib.  4.  c.  22.  Sec  fiurchaHC. 

PERqtJisiTES  OF  Courts,  Are  commonly  those  profits  v.  hich  arise 
to  lords  of  manors,  from  their  court  buron,  above  the  yearly  revenue 
of  the  land;  as  fines  of  copyholds,  heriots,  amerciaments,  bcc.  Perk. 
20,  21. 

I'EnquisiTES  OF  Offices;  Sec  Fees. 

PER  QUOD,  Words  made  use  of  by  a  plaintiff  in  his  declaration, 
in  the  averring  of  particular  damage  to  have  happened,  without  which 
his  action  would  not  have  been  maintainable.  .\s  iu  slander,  to  say 
that  such  a  clergyman  is  a  bastard,  he  cannot  for  this  bring  any  ac- 
tion against  me,  unless  he  can  shew  some  special  loss  by  it:  in  which 
case  he  may  bring  his  action  against  me.  for  saying  he  was  a  bastard, 
by  which  (/icr  r/iiorf)  he  lost  the  presentation  to  such  a  living.  4  Reji. 
17:  1  Lex>.  248:  3  Comm.  124.  So  in  a  declai-ation  in  trespass,  for  an 
injury  to  a  wife  or  servant;  the  plaintiff  states  /irr  ijuod,  by  which,  he 
lost  consortium  of  the  one,  or  aervitium  of  the  other. 

PERSON,  .\  man  or  woman;  also  the  stale  or  condition  whereby 
one  man  differs  fi-om  another. 

Persok,  Injuries  to,  arc  sjich  as  relate  to  life,  limb,  body,  health, 
or  reputation.  Sec  3  Comm.  and  this  Dictionary,  title  Liberty,  l^c. 

PERSONABLE,/;rT»onaA)7is.]  Enabled  to  maintain  plea  in  court: 
e.  the  defendant  was  judged /ierAowaWr  to  maintain  this  action.  Old 
.Yat.  Brtn<.  142.  The  tenant  pleaded  that  the  wife  was  an  alien.,  bom 
in  Portugal,  and  judgment  was  demanded  whether  she  should  be  an- 
swered: the  plaintiff  sailh,  she  was  made  personable  by  parliament, 
i.  c.  as  the  civilians  would  speak  it.  ttabere  personam  standi  in  judicio. 
Kitch.  214.  Personable  also  signifies  to  be  of  capacity  to  take  any 
thing  granted  or  given.  Plowd.  27. 

PERSON.\L,  /lersonatis.']  Being  joined  with  the  substantives, 
things,  goods,  or  chattels,  as  things  personal,  goods  personal,  chat- 
tels personal,  signifies  any  tnox'eable  t/iin^,  quick  or  dead,  It'est. 
Symbol,  ftart  2.  sect.  58.  Thus  theft  is  an  unlawful  felonious  taking 
way  of  the  moveable  personal  goods  of  another.  Sec  titles  Larceny, 
Pehny. 

Personal  Action;  see  Action,  /lersonal. 
Personal  Services;  See  Tenures. 

Perso.val  Tithes,  Are  tithes  paid  of  such  profits  as  come  by  the 
labour  of  a  man's  person;  as  by  buying  and  selling,  gains  of  merchan- 
dise, and  handicrafts,  &c.  See  title  Tithes. 

PERSONALTY,  fimonatilai.l  An  abstract  of  personal;  the  ac- 
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tion  is  in  llic  Personally, <■•  's  bioiight  ajjauisi  ihc  nglit  i<i:isijn- 
oi-  the  person  against  iiliom  in  Imv  it  lies.  O/il  J\'ui.  Jln  v.  92.  Or  it 
is  to  distinguish  actions  and  things  pei  sonal,  from  those  that  arc  real. 

PKRSONA  TK,  To  represent  by  a  fictitious  or  assumed  character, 
so  as  to  pass  for  the  i>trson  represented.  Jolins. 

If  one  of  m;/  numc  levies  a  line  of  my  imil  in  my  name,  I  may  well 
confess  and  avoid  this  fine,  by  shewing  a/iecial  mailer.  ISutifu 
stranger,  who  is  not  of  my  name,  levies  a  fine  of  my  land/n  my  name, 
I  shall  not  be  received  to  aver  that  I  did  not  levy  the  fine,  but  ano- 
ther in  my  name,  for  that  is  merely  contrary  to  tlic  record;  and  so  it 
is  of  a  recognizance,  and  other  matters  of  record,  liut  when  the  fraud 
appears  to  the  Court,  they  may  enter  a  vacat  on  the  roll,  and  so  make 
it  no  fine,  although  the  party  cannot  avoid  it  by  averment,  during  tlic 
time  it  remains  a  record.  Cro.  Eliz.  531.  Sec  title  Fhu. 

B.  was  taken  in  execution  upon  a  recognizance  ofbail,  andhc 
made  it  appear  to  the  Court,  that  he  nn^er  ticknoivledged  the  reeog- 
nizunce,  but  was  /ii  ruonalrd  hy  another;  and  thereupon  it  was  moved, 
that  the  bail  might  \ic  vacated,  and  he  discharged,  as  was  done  in  Cot- 
ton's case.  2  Cro.  256.  But  the  Court  said,  since  the  slai.  2\  Jac. 
ea/i.  26.  (see  title  IJaii,  by  which  this  offence  was  made  felomj  -Kith' 
out  clergy^)  it  is  not  convenient  to  vacate  it  t:ntil  the  offender  is  con- 
victed; and  so  it  was  done  in  S/iicer*s  case;  wherefore  it  was  ordered, 
that  B.  should  bring  the  money  into  Court,  and  be  at  large  to  prose- 
cute the  offender.  Trjisden  said  it  must  be  tried  in  Aliddlcsex,  though 
the  bail  was  taken  at  a  Judge's  chambers  in  London,  because  filed 
here,  and  the  entry  is  venit  coram  Vomhio  Rege,  c^c .  so  it  differs  from 
a  recognizance  acknowledged  before  Lord  Hobarl,  upon  star.  23  H. 
8.  c.  6.  at  his  chambei's,  and  recorded  in  Middlesex;  there  the  scire 
facias  may  be  either  in  London  or  Middlesex,  Hob.  195,  196:  Vent. 
301:  Mod.  46.  Cockerel,  who  personated  Bcesky,  was  hanged  at  Ty- 
iurn,  but  the  rope  was  immediately  cut;  and  afterwards  Beesley  on 
motion  had  restitution  of  his  goods  in  the  hands  of  the  Sheriff.  2 
Jo.  64. 

A  commission  of  rebellion  was  awarded  against  X  whereupon  .S. 
came  before  the  commissioners  and  aflirmed  himself  to  be  the  per- 
son. The  commissioners  apprehended  him  by  virtue  of  their  com- 
mission; but  jter  Hale,  Ch.  15.  tlie  commissioners  have  no  warrant  to 
take  him  by  their  commission;  liU  affirming  himself  to  be  the /leriton 
willl  not  excuse  them  in  false  imftrisonment,  as  has  been  held  on  exe- 
cuting a  cajiias.  Hard.  323. — See  further,  titles  Bail;  Fine  of  Ijmd.i; 
Forgery;  Fraud,  l^c. 

PERSONS,  Are  divided  by  law  into  either  natural  Persons,  or  ar- 
tificial. Natural  Persons  arc  such  as  the  God  of  Nature  formed 
artificial  are  such  as  are  created  and  devised  by  human  laws  for  the 
purposes  of  society  and  government,  which  arc  called  Corporations, 
or  bodies  Politic.  I  Comm.  123;  467. 

As  to  the  Bi.i;hts  q/'/iersons,  see  this  Dictionary,  title  Liberty. 

PERTICATA  TERRjE,  The  founh  part  of  an  acre.  See  /lerch. 

PERTINENTS,  The  Scotch  term  for  .iji/iurtenances:  See  that 
title. 

PERVISE,  According  to  Somner,  the  Palace-yard  at  ll'eslminster. 
Sumn.  Gloss.  See  his  Gloss,  in  10  scri/itores,  verbo  Triforium:  and 
see  Wood's  Hist,  of  Oxford,  2  fiar.fot.  6;  and  this  Dictionstry,  title 
Farx'ise, 
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PKSA,  I-*  en  say  Pisa, A  Ttry  or  Kcight  or  cevtjun  weight  and  mea- 
iuire  of  cheese  and  T\ooi,  Wc,  containing  two  hundred  and  fifty-six 
pounds.  Ci,well. 

PKSAGEi  Pt•sagi^tm.l^  A  custom  or  duty  paid  for  weighing  mer- 
chandize, or  other  goods.         tit.  Hun. 
PLS .\KIUS,  A  weigher.  Cot:W/. 

PESSON  A,  Mast  of  odks,  c^'c.  or  money  taken  for  mast,  or  feeding 
hogj.  Mfjn.  s'nti^.\\.  213.  Sec  Ma:st. 

PESSURABLE,  PEST AKBi-E,  or  PESTARABLE  WARES, 
Setrni  lo  be  audi  wures  or  nierchaudize  us  pester,  iuui  uikc  up  much 
room  in  a  ship.  Sec  slat.  32  H.  S.  c.  14. 

PETER-CORN,  is  mcniionccl  tu  some  of  the  ancient  registers 
of  our  biiiiops,  particularly  in  lliat  of  St.  Leomird  dp  Jibo.\^  wnich 
contains  a  grant  liiercof  hy  King  ^/Ac/*/fl;i' ,  &;c.  CvIU  ct.  D'jd.^iiv.  MS. 

Petkk-Pcnce,  Druarii  ^uncii  Pctri.^  Otherwise  called  in  the 
.SarjTOH  tongue  Hcmeaco/u  the  fee  of  Home^  or  due  '.o  hicmc;  also 
Romcscol  and  Nome-penning;  was  a  tribute  given  by  /»a,  King  of  the 
Ji'ttsi  Haxonsj  being  in  pilgrimage  at  I-ionu  y  in  the  year  of  our  Lord 
720,  which  was  a  fteiimj  fur  tx-cnj  h<ju.\e-  Lamb.  Ji,xf  licatiou  of  Sax-on 
IVords^  verbo  A'ummus.  And  the  like  given  by  Offa^  Kir.i;  of  the 
AIcrcian.t,  through  his  dominiunSf  in  anno  794,  not  as  a  tribute  to  the 
Pope,  but  in  sustcntatiun  of  the  Kriglish  school  or  college  there;  and  it 
was  called  Peter-fience^  because  collected  on  the  day  of  St.  Ptttr  ad 
I'inculu.  S/ieim.  dr  Cvundl.  torn.  \.  fuL  2,  3.  And  see  St.  Edward*s 
L.a-iv-Sj  num.  10:  King  J-.di^ar'fi  J,u't:,y  78.  c.  4:  6Vo?y'*  .^nnahf/i.  67. 
It  amounted  to  300  marks  and  a  noble  yearly,  /-r^-.  Hen.  I.  c.  I. 

It  was  first  proljibilcd  by  the  sialuie  of  Carlisle^  35  Ji.  I.;  and 
afterwards  by  Jidw.  III.  It  was  abrogated  by  stut.  25  H.  8.  c.  21:  but 
revived  by  star,  1  'Cf  2  Ph.  Mar.  c.  8.  and  at  length  wholly  abro- 
gated by  Afar.  I  J'Uiz.  c.  1. 

Petkk  ad  Vin'cui.a;  See  GuU  of  Auj^nst. 

PETITION, /*r/(/fg]  .\  supplication  made  by  an  inferior  to  a  su- 
perior, and  especially  to  one  having  jurisdiction.  H.  P.  C.  c.  15.  It  is 
used  for  that  remedy,  which  the  Subject  hath  to  help  a  wrong  done 
by  the  King,  who  hath  is  prerogative  not  lo  be  sued  by  writ:  in  which 
sense  it  is  either  general,  that  tl»e  King  do  him  right,  whereupon 
follows  a  general  indoiscnienl  upon  (he  same,  Lii  right  he  done  the 
fiurlti;  or  it  is  special,  when  the  conclusion  and  indorsement  arc  spe- 
cial, for  this  or  lhat  to  be  done,  <Sc.  6'fau/rf.  Pncrog^.  c.  22.  See  title 
jyiontftran^  dc  droit. 

By  statute  13  C.  2.  sfal.  I.e.  5.  the  soliciting,  labouring,  or  pro- 
curing the  putiing  the  hands  or  consent  of  above  twenty  persons  to 
any  Petition,  to  the  Kirjg  or  eithcr«Iiouse  of  Parliament,  for  altera- 
tions in  Church  or  Stale;  unless  by  assent  of  three  or  more  justices 
of  peace  of  the  county,  or  a  majority  of  the  Grand  iury,  at  ihe  assises 
or  sessions,  l^c.  and  repairing  to  the  King  or  Parlianient  lo  deliver 
such  Petitioii,  with  above  the  number  of  (cn  persons,  is  bubjec^  to  a 
fine  of  100/.  and  three  months'  imprisonment;  being  proved  l^y  two 
witnesses,  within  six  months,  in  ilie  court  of  Z>.  P.  or  at  the  assises. 
See  title  Liberty. 

To  subscribe  a  Petition  lo  the  King,  to  frighten  himinto  a  change  oj 
his  mcaaure.^,  iiitimatijig  thal^  if  if  be  denied,  many  ihuuiands  of  /«,( j,ub- 
jccts  win  be  diirconivnted,  kc.  is  included  amopg;  the  contempts  against 
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Ihe  King's  pei'son  and  govCnimcm,  tending  to  w  eaken  tlie  same,  and 
punishable  by  fine  and  imprisonment.  1  Hawk.  P.  C.  c.  23.  §  3. 

By  a  temporary  act,  36  Geo.  3  c.  7,  (revived  and  continued  by  41 
Geo.  3.  [U.  K.)  c.  30.  for  a  term  now  expired)  restrictions  were  put 
on  tumultuous  Petitions  for  alteration  of  matters  established  in 
Church  or  State. 

Petition  ix  Chaxcehv,  A  request  in  writing,  directed  to  the 
Lord  Chancellor  or  Masterof  the  Rolls,  shewing  some  matter  where- 
upon the  petitioner  prays  somewhat  to  be  granted  him.  Pr.  C.  269. 

Most  things,  which  may  be  moved  for  of  course,  may  be  petition- 
ed for. 

Sometimes  it  is  upon  a  collateral  matter  only,  as  it  has  relation  to 
some  p  ecedent  suit,  or  to  an  officer  of  the  court;  as  to  have  a  clerk 
or  solicitor's  bill  taxed,  or  to  oblige  him  to  deliver  up  papers.  Pr. 
C.  270. 

The  Master  of  the  Rolls  is  not  to  be  petitioned  for  rehcarings,  but 
the  Chancellor;  also  the  Chancellor  only  is  to  be  petitioned  touching 
pleas,  demurrers,  or  exceptions,  or  touching  decrees  or  special  orders 
made  before  the  Chancellor.  In  most  cases  of  Petition,  the  Master 
of  the  Rolls  may  be  applied  to.  Pr.  C.  270.  See  16  Mr.  337, 
338:  and  this  Dictionary,  title  Chaneery. 

Petitiox  of  Right.  An  act.  3  Car.  I.  c.  1.  is  thus  called:  by 
which  it  was  provided,  that  none  should  be  compelled  to  make  or 
yield  any  gift,  loan,  benevolence,  tax,  and  such  like  charge,  without 
consent  by  act  of  Parliament;  nor,  upon  refusal  so  to  do,  be  called  to 
make  answer,  take  any  oath  not  warranted  by  Uw,  give  attendance, 
or  be  confined,  or  otherwise  molested  concerning  the  same,  iffc.  And 
that  the  Subject  should  not  be  burdened  by  the  <niartcring  of  soldiers 
or  mariners;  and  all  commissions  for  proceeding  by  martial  law,  to 
be  annulled,  and  none  of  like  nature  to  be  issued,  lest  the  Subject 
(by  colour  thereof)  be  destroyed  or  put  to  death,  contrary  to  the  laws 
of  the  land,  iJfc.  See  title  Liitny. 

PETIT  CAPE;  See  Ca/ie. 

P:  TIT  Larck.s'v;  see  Larceny. 

Petit  Seb.ikaxtv,  Purva  serjraiitia.^  To  hold  by  Pelil  Serjean- 
ty  is,  to  hold  lands  or  tenements  of  the  King,  yielding  him  a  knife, 
a  buckler,  an  arrow,  a  bow  without  a  string,  or  other  like  service,  of 
l/iemil/  of  ihe  Jir  si  feoffor:  and  there  belongs  i:ot  to  it  ward,  marriage, 
or  relief.  None  can  hold  by  Grand  or  Petit  Serjeanty,  but  of  the 
King.  But  see  Hal.  12  Car.  2.  c.  24.  for  the  abolition  of  tenures;  and 
this  Dictionary,  title  Serjeanty.,  Teinireft. 

Petit  Skssion.  In  both  corporations  aiu!  counties  at  large,  there 
is  sometimes  kept  a  Special  or  Betty  Sessions,  by  a  few  Justices,  for 
dispatching  smaller  business  in  the  ncighhowrhood  between  the 
limes  of  the  General  Sessions;  as,  for  licencing  alehouses,  passing 
the  accounts  of  parish  officers,  and  the  like,  iiec  Justices  of  the  Peace; 
Sessions. 

Petit  Treasos,  Parva  Prodilio.']  See  Treason.  Treason  of  a 
lesser  kind;  for  as  High  Treason  is  an  offence  against  the  security 
of  the  commonwealth,  so  is  Petit  Treason  though  not  so  expressly: 
Petit  Treason  is,  if  a  servant  kills  his  master,  a  wife  her  husband,  a 
secular  or  religious  man  his  jnelate-  Slat.  25  Ed.  3.  slal.  5.  c.  2.  Sec 
titles  Treason;  Homicide  III.  4. 

PETR  A,  A  stone  weight;  See  Stone.  Cowi/i. 

PETRARIA,  Is  sometimes  taken  for  a  quarry  of  stcaies,  and  in 


PHYSICIANS. 


147 


other  places  for  a  great  gun  culled  Petrurd:  it  is  often  tnentioned  in 

old  records  and  historiuns  in  both  senses.  Coivt/[, 

PKWS,  In  a  cliuich,  are  somewhat  in  the  nature  of  an  heir-loom; 
and  may  descend  by  immemorial  custom,  without  any  ecclesiastical 
concurrence,  from  ilie  ancestor  lo  the  heir.  3  frai.  202:  12  He/i.  105: 
2  Comm.  429. 

The  right  to  sit  in  a  particular  pew  in  the  church  arises  either 
from  prescription  as  appurtenant  to  a  messuage;  or  from  a  facul  y  or 
grant  from  the  Ordinary,  for  he  has  the  disposition  of  all  Pews  which 
are  not  claimed  by  prescription.  Gids.  Cod.  221. 

In  an  action  upon  the  case  for  a  disturbance  of  the  enjoyment  of 
a  Pew,  (trespass  will  not  lie,)  if  the  plaintiff  claims  it  by  prescription, 
he  must  state  it  in  the  declaration  as  appurtenant  to  a  messuage  in 
the  parish:  and  then  such  prescription  may  be  supported  by  an  en- 
joyment for  36  years;  and  perhaps  for  any  time  above  20  years.  I 
Term  Krfi.  428.  So  uninterrupted  possession  of  a  Pew  in  the  church 
for  30  years,  unexplained,  is  presumptive  evidence  of  a  prescriptive 
right  to  the  Pew  in  an  action  against  a  wrong-doer:  but  may  be  re- 
butted by  proof,  that  prior  to  that  time  the  Pew  had  no  existence.  5 
Trrin  Hr-fi.  K.  B.  297. 

As  to  J'aculiU-s  for  a  Pew.  See  I  Term  Refi.  K.  B.  430.  1  IVils.  326. 

PHAROS,  from  Pharus.  a  small  island  in  the  mouth  of  the  Mle, 
wherein  stood  a  high  watch-tower.]  A  watch  tower  or  seamark:  No 
man  can  erect  a  /"Aaro.?,  light-house,  beacon,  tfc.  without  lawful  war- 
rant and  authority.  3  Inst.  204.  See  title  Beacon. 

PHIL')SOPHER'S  STONE.  Hciry  VI.  gi-anted  letters  patent 
to  certain  persons,  who  undertook  to  find  out  the  Philosopher's  Stone, 
and  to  change  other  metals  into  gold,  kc.  to  be  free  from  the  penalty 
of  the  slat.  5  Hen,  4.  c.  4;  made  against  the  attempts  of  Chemists  of 
this  nature.  Stat.  34  Hen.  6:  3  Inst.  74.  See  Mult ifiticat ion  of  Gold 
and  Stiver. 

PHYSICIANS.  No  person  within  London,  or  seven  miles  there- 
of, shall  practice  as  a  Physician  or  surgeon,  without  licence  from  the 
Bishop  of  London,  or  Dean  of  6V.  PauVs;  who  are  to  call  to  their 
assistance  four  doctors  of  physic,  on  examination  of  the  persons, 
before  granted:  and  in  the  country,  without  licence  from  the  Bishop 
of  the  diocese,  on  pain  of  forfeiting  5/.  a  month.  Stat  3  //.  8.  c.  1 1. 

The  charter  for  incorporating  the  College  of  Physicians  is  con- 
firmed; they  have  power  to  choose  a  president,  and  have  perpetual 
succession,  a  common  seal,  ability  to  purchase  lands,  i^c.  Eight  of 
the  chiefs  of  the  College  are  to  be  called  Elects,  who  from  among 
tlicmselves  shall  choose  a  President  yearly:  and  if  any  practise  physic 
in  the  said  city,  or  within  seven  miles  of  it,  without  licence  of  the 
College  under  their  seal,  he  shall  forfeit  5/.  Also  persons  practising 
physic  in  other  parts  ti{  England,  are  to  have  letters  testimonial  from 
the  President  and  three  Elects,  unless  they  be  graduate  Physicians 
ofO.r/ord  or  Cambridge,  kc.stat.  14  15  Hen.  8.r.  5.  confirmed  and 
enlarged  by  stat.  1  Mary,  slat.  2.  c.  9. 

The  Stat.  32  H.  8.  c.  40.  ordains  that  four  Physicians  (called  Cen- 
sors) shall  be  yearly  chosen  by  the  College,  to  search  apothecaries" 
wares,  and  have  an  oath  given  them  for  that  purpose  by  the  president; 
apothecaries  denying  them  entrance  into  their  houses.  Sec.  incur  a 
forfeiture  of  5/.  And  Physicians  refusing  to  make  the  search  are  lia- 
ble to  a  penalty  of  40*.  And  every  member  of  the  College  of  Physi- 
cians is  authorised  to  practise  surgery. 
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In  the  case  of  Dr,  Bon/mm.  7  Jac.  I.  is  shewn  the  power  of  the 
College  of  Physicians,  in  punishing  persons  for  piaclijing  physic 
■without  licence;  iney  imprisontd  the  Doctor  for  practising  without 
licence;  bm  it  was  atljud'^ed  thai  iliey  could  not  lawfully  do  it,  for  in 
such  case  they  had  no  power  by  the  statute  to  commit,  but  they 
ought  to  sue  for  the  penally  of  5/. /irr  month,  /cm,  iJ'r  But  in  case 
of  mal-practice,  the  Censors  have  power  to  commit,  for  they  may  in 
such  case  fine  and  imprison  by  their  charier,  and  they  arc  judges  of 
record,  and  noi  liable  to  an  action  for  what  they  do  by  virtue  of  their 
judicial  power.  8  Hr/i.  107:  Carl/,.  4<>4. 

It  hath  been  solemnly  resolved,  that  mnla  /irajrh  in  a  Physician, 
surgeon,  or  apothecary,  is  a  grest  misdciiieanor  and  offence  at  Com- 
mon Law;  whether  it  be  for  curiosity  or  experiment,  or  by  neglect: 
because  il  breaks  the  trust  which  the  p:aty  bad  placed  in  his  Phy- 
sician, and  tends  to  the  patient's  destruction.  Lcl.  Jiarim.  2U. 

If  an  .Apothecary  lakes  upon  him  to  administer  physic,  without 
advice  of  a  doctor,  this  has  been  adjudged  practising  physic  within 
the  stalules;  though  no  fee  was  given  the  apothecary.  2  4SI. 
But  this  judgment  was  afterwards  revereed  in  the  House  of  Lords. 
J\Ud.  CVi.v.44.  See  Bro.  P.  C.  litle  Pliyiicians. 

It  has  been  holdcn,  that  if  a  person,  not  duly  authorised  to  be  a 
Physician  or  surgeon,  undertakes  a  cure,  and  the  patient  dies  under 
his  hands,  he  is  guilty  of  felonv;  but  il  is  said  not  to  be  excluded  the 
beucfil  of  clergy'.  I  Hc^'k.  P.  C.  r.  3 1 .  §  62. 

If  a  Physician  or  surgeon  gives  his  patient  a  potion  or  ])laster  to 
cure  him,  which,  contrary  to  expectation,  kills  him,  this  is  neither 
murder  nor  manslaughter,  but  misadventure;  and  he  shall  not  he 
punisiied  criminally,  however  liable  he  mi;;bl  formerly  have  been  to 
a  civil  action  for  neglect  or  ignorance;  Mirr.  c.  4.  §  16:  but  it  hath 
been  holden  that  if  it  be  not  a  regular  Physician  or  surgeon  who  ad- 
ministers the  medicine,  or  performs  the  opeiulion,  it  is  manslaugh- 
ter at  the  least.  Brill,  c.  5:  4  /jiv/.  2.5  1.  Yet  Sir  Matthew  Hale  very 
justly  questions  the  law  of  this  determination.  1  llal.  P.  C.  430.  See 
4  C'imm.  c.  14./;.  197:  and  this  Dictionary,  t'lle  Homicide. 

One  who  has  lakcn  his  degree  of  Doctor  of  physic  in  cither  of  the 
Universities,  may  not  practise  in  J-oridon,  and  within  seven  miles  of 
the  same,  without  licence  from  the  College  of  Physicians;  by  reason 
of  the  charier  of  incorporation,  confirmed  by  s^a/.  14^5*  15  HrK.  8.  f. 
5.  penned  in  vrri/  strong  and  negative  words.  As  to  the  testimonials 
granted  by  the  Universities  on  a  pei  son's  t  ■.king  the  Doctor's  degree, 
these  may  have  the  nature  of  a  recommendation,  and  give  a  man  a  ■ 
fair  reputation,  but  confer  no  right;  consequently  those  statutes  which 
have  confirmed  the  privileges  of  the  Universities  would  r,.vivc  or 
confirm  nothing  but  the  repui.iiion  that  this  testimonial  might  give 
such  graduates.  And  as  to  the  last  clause  of  this  sL'tutc,  that  "  none 
shall  iiractise  in  the  country  without  licence  from  the  i'resident  and 
three  Elects,  unless  he  be  a  graduate  of  one  of  liie  Universities,"  all 
the  inierence  from  that  would  be,  that  possibly  two  licences  may  be 
necessaiy  where  a  person  is  tioi  a  graduate.  In  the  case  of  Dr.  Le^iet, 
Lord  Ch-  J.  HoU  did  not  think  this  question  worth  being  found  spe- 
cially. The  college  of  Physicians,  without  doubt,  arc  more  loinpetent 
judges  of  the  qualifications  of  a  Physician  than  the  Universities;  and 
there  niay  be  many  reasons  for  taking  particular  care  of  those  who 
practise  physic  in  London,  lo  Mod.  353,  354. 
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A  Doctor  of  physic,  who  has  been  licenced  by  the  College  of  Phy- 
MciauSi  to  practise  physic  in  London^  and  within  7  miles,  cannot 
claim  as  a  matter  of  right  to  be  examined  by  the  College  in  order  to 
his  being  admitted  a  Fellow  of  the  College.  7  Tn  m  Kefl.  K.  B.  282. 

A  Physician  cannot  maintain  an  action  for  his  fees.  4  Term 
Re/1.  K.  fl.  317.  See  title  Fees. 

PIC.\RDS,  A  sort  of  boats,  of  fifteen  tons  or  upwards,  used  on  the 
river  Severn.,  mentioned  in  an  antient  stat.  34  ts"  35  H.  8.  c.  3.  Also 
a  fisher-boat,  mentioned  in  siai.  13  KUz.  c.  1 1. 

PICCAGE,  /:!ccag-ium,  from  the  Fr.  /ii</uer,  i.  e.  rffodere.'\  A  con- 
sideration, paid  for  the  breaking  up  ground  to  set  up  bootlis,  stalls  or 
standings,  in  fairs;  payable  to  the  lord  of  the  soil. 

PICKEUY.  The  stealing  of  trifles  which  is  liable  to  arbitrary  pun- 
ishment. Sco!c/i  Did. 

PICLK,  /lic'ellum.']  a  small  parcel  of  land  inclosed  with  a  hedge; 
a  little  close:  this  word  seems  to  come  from  the  Italian  fncciola^  i.  e. 
Itarvu.-i\  and  in  some  parts  of  Kngland  it  is  called  Fighcel. 

PIE  POWDER  COUlif;  Curid  /ledii  fiu/verizati,  from  the 
French  /i/rrf,  //rjs,  and  fioudreux\  /tuiveridenius.']  A  Court  held  (de 
hora  in  hoy-am)  in  fairs,  to  administer  justice  to  buyers  and  sellers, 
and  for  rcdi  ess  of  ilisordcrs  committed  in  them.  See  Court  of  Pie- 
pOTjderfi;  and  7  Vin. 

Skene,  devertor.  siffni/.,  verbo  Pes-fiulverosus,  says,  the  word  sig- 
nifies a  vagabond;  especially  a  pedlar,  who  hath  no  dwelling,  there- 
fore must  have  justice  summarily  administered  to  him,  I'iz.  within 
three  ebbings  and  three  Rowings  of  the  sea.  Bracton,  iib.  5.  tract.  1 .  c. 
6.  num.  6.  calleth  it  Jasiiiiam  pefioudrou.<t.  Of  this  Court,  read  the 
slat.  17  Kd.  4.  c.  2:  4  Inst.  272:  and  Cromfi.  Jur.  221.  This,  among 
our  old  Saxon.-.;  was  called  cea/iung-gemot,  i.  e.  a  court  of  merchan- 
dise, or  handling  matters  of  buying  and  selling.  It  is  mentioned  in 
Doctor  and  Student,  c.  5.  which  says,  it  is  a  court  incident  to  fairs 
and  markets,  to  be  held  on/y  durhig  the  time  that  the  fairs  are  kept. 
Cowe/t. 

The  fair  of  St.  Cliles,  held  on  the  hill  of  that  name,  near  the  city  of 
W/icAfs'cr,  by  virtue  of  letters  patent  of  K.  Jidm.  IV.  hath  a  court  of 
Fif-fiowder  of  a  transcendent  juri.sdiction;  the  judges  whereof  arc 
called  Ju.t'ices  uf  the  Pavilion,  and  have  their  power  from  the  Bishop 
of  WineheHter.  See  title  Justices  of  the  Pavilion. 

PIER,  Fr.  Perre,  saxum;  from  the  materials  of  which  it  is  com- 
posed.] A  fortress  made  against  the  force  of  the  sea  or  great  rivers, 
for  the  better  security  of  ships  that  lie  at  harbour  in  any  haven.  See 
title  Harbours.  Pierage  is  the  duty  for  maintaining  such  Piers  and 
harbours. 

I'lP^S,  Frcres-Jiies,  Were  a  sort  of  monks;  so  called  because  they 
wore  black  and  white  garments,  like  mag/iies.  They  are  mentioned 
by  IVaUir.gham,  //.  124. 


PIG  ,.F  LEAD;  See  Pother. 

PIGEONS.  Every  person  who  shall  shoot  at,  kill,  or  destroy  a 
Pigeon,  may  be  committed  to  the  common  gaol  for  three  months,  by 
two  or  more  justices  of  the  peace,  or  he  shall  pay  20s  to  Ihi-  poor  of 
the  parish.  Stat,  i  Jac.  1.  c.  27.  By  stat.  1  Geo.  3,  c.  29,  any  person 
who  shall  wilfully  shoot  at  or  destroy  any  house-doves  or  Pigeons 
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belonging  to  other  persons,  sliall  forfeit  on  conviction  20«.  to  the 
pi-o^ecuior;  and  if  not  fortlnvilh  paid,  the  offender  may  be  commit- 
ted and  kept  to  hard  labour  for  any  time  not  exceeding  tliree  months, 
nor  less  tiian  one  montli,  unless  the  forfeiture  be  sooner  paid:  the 
owners  of  dove-cotes  or  other  phices  built  for  the  preservation  or 
breeding  of  Pigeons,  and  those  appointed  by  them,  excepted.  Offen- 
der is  liable  only  to  one  conviction  for  same  oflence;  and  prosecu- 
tions ai-e  to  be  commenced  and  carried  on  with  effect,  within  two 
months  after  the  offence;  and  w  here  persons  suffer  imprisonmenti 
they  are  not  liable  afterwards  to  pay  the  penalty-  This  act  appears 
to  supersede  the  Hcofc/i  Act,  1571,  c.  84,  by  which  the  third  offence 
there  is  punishable  capitally. — To  steal  wild  Pigeons  in  a  Pigeon- 
house,  shut  up  so  that  the  owner  may  take  them,  is  Jelony.  1  Hawk. 
P.  C.  c.  33.  §  26. 

Pigeon-house,  A  place  for  safe-keeping  Pigeons.  A  lord  of  a 
manor  may  build  a  Pigeon-house  or  Dove-cote  upon  his  land,  parcel 
of  the  manor;  but  a  tenant  of  the  manor  cannot,  without  the  lord's 
licence.  3  Salk-  148.  Formerly  none  but  the  lord  of  the  manor,  or 
the  parson,  might  erect  a  Pigeon-hoiise;  though  it  has  been  since 
held,  that  any  Jrecliohicr  may  build  a  Pigeon-house  on  his  own 
ground.  5  Hcli.  104:  Cro.  Eliz.  548:  Cr'j.  Juc.  382,  440:  A  person 
may  have  a  Pigeon-house,  or  Dove-cote,  by  prescription.  Sec  title 
J^uinance  I. 

PILA,  That  side  of  money  which  was  called  fiile,  because  it  was 
the  side  on  which  there  was  an  impression  of  a  church  built  on 
/li/cs; — He  who  brings  an  appeal  of  robbery  against  another,  must 
shew  the  certain  quantity,  <|ualily,  price,  weight,  t?r.  valorem  Isf 
pilum,  where  fiilum  signifies  Jiguram  mnneie.  Ftetu^  Hh,  I.  r.  39. 

PILETTUS,  Anticntly  used  for  an  arrow,  which  had  a  round 
knob,  a  Httle  above  the  head,  to  hinder  it  from  going  far  into  a  mark; 
from  the  Lat.  /liln,  «  hich  signifies  generally  any  round  thing  like  a 

ball.  Jit  <jiiod  ffjreistarii  non  Jtf^rtabunt  sugitias  barbatas^  sed 

piletas.  Chart.  31  //.  3.  Persons  might  shoot  without  the  bounds  of 
zforest  with  sharp  or  pointed  arrows;  but  witliin  the  forest,  for  the 
preservation  of  the  deer,  they  were  to  shoot  only  with  blunts,  bolts, 
or  piles;  and  sagilta  pilfta  was  opposed  to  sogitta  barbafa;  as  blunts 
to  sharps^  in  rapiers.  Mat.  Paris. 

PILEUS  SUPPORTATIUNIS,  A  cap  of  maintenance.  Pope 
■fulius  sent  such  a  cap,  with  a  sword,  to  jHen.  VIII.  anno  1314.  fJot- 
ling.  827.  Mention  of  such  a  cup  is  made  by  Hoveclon,p.  656,  at  th^ 
coronation  of  Richard  the  First.  Cotvcil. 

PILLORY,  collistrigium,  collnm  stringens;  jiilloria  from  the  Fr. 
pillcur,  i.  c.  dr/ieculator;  or  priori  derived  from  the  Greek  nuX», 
janua,  a  door,  because  one  standing  on  the  pilloiy,  puts  his  head,  as 
it  were,  through  a  door,  and  O^iu,  vidro.'\  An  engine  made  of  wood, 
to  punish  offenders,  by  exposing  them  to  public  view,  and  rendering 
them  infamous.  By  tlie  /.laiutr  of  the  pillory,  3  1  //.  3.  slat.  6.  it  is 
appointed  for  bakers,  forestsillers,  and  those  who  use  false  weights, 
perjury,  forgery,  iSc.  3  /«».'.  219.  Loi-ds  of  lects  are  to  have  a  Pil- 
lory and  tumbrel,  or  it  will  be  cause  of  forfeiture  of  the  leet;  and  a 
vill  may  be  bound  by  prescription  to  proviilc  a  Pillory,  2  Hawt. 
P.  C.  c.  1  1.  §  5. 

PILOT,  He  who  hath  the  government  of  a  ship,  under  the  mas- 
ter. 
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By  48  Geo.  3.  f.  104.  for  the  better  regulation  of  Pilots,  and  of  the 
pilotajje  of  ships  and  vessels  navigating  the  Briiish  Sraa,  regulations 
are  inudc  for  licencing  Pilots  by  the  Corporation  of  the  Trinity  House 
o{  De/iifurd  Stnnd;  and  pcnaliies  are  imposed  on  Pilots  misconduct- 
ing themselves:  not  only  such  as  are  under  the  government  of  the 
Tririili/  Home,  but  such  also  as  arc  licenceil  by  any  Corporation  hav- 
ing that  power,  which  is  conferred  in  various  places  by  divers  local 
acts.  All  former  acts,  relating  to  the  Cinijue  Part  Pilots,  are  by  this 
act  of  48  Geo.  3.  repealed.  Rates  of  pilotage  are  ascertained  by  this, 
and  the  various  local  acts  for  the  respective  ports  and  places. 

As  to  Pilots  in  Ireland,  see  the  Iri^li  Act,  27  Geo.  3.  r.  25.  §  9,  10. 

The  iMm  of  Oleron  ordain.  That  if  any  Pilot  designedly  misguide 
a  ship,  that  it  may  be  cast  away,  lie  shall  be  put  to  a  rigorous  death, 
and  hung  in  chains:  and  if  the  lord  of  the  place  where  a  ship  be  thus 
lost,  abet  such  villains,  in  order  to  have  a  share  in  the  wreck,  he  shall 
he  apprehended,  and  all  his  goods  forfeited  for  the  satisfaction  of  the 
persons  suffering;  and  his  person  shall  be  fastened  to  a  stake  in  the 
midst  of  his  own  mansion,  which  being  fired  on  the  four  corners, 
shall  be  burnt  to  the  ground  and  he  with  it.  Leg.  01.  c.  2s.  It  hath 
been  said  if  the  fault  of  a  Pilot  be  so  notorious,  that  the  ship's  crew 
see  an  apparent  wreck,  they  may  lead  him  to  the  hatches  and  strike 
off  his  head;  but  the  Common  Law  denies  tliis  hasty  execution:  An 
ignorant  Pilot  is  sentenced  to  pass  thrice  under  the  ship's  keel  by 
the  laws  of  Denmark.  Lex  Afereat.  70. 

Before  the  sliip  arrives  at  Iter  place  or  bed,  while  she  is  under  the 
charge  of  the  Pilot,  if  she  or  her  goods  pci  ish,  or  be  spoiled,  the 
Pilot  shall  make  good  the  same:  but  after  the  ship  is  brought  to  the 
harbour,  then  the  'Master  is  to  take  charge  of  her,  and  answer  all  da- 
mages, except  that  of  the  act  of  God,  t^c.  Leg.  01.  caji.  23. 

In  charter  parties  of  affreightment,  the  master  generally  covenants 
to  find  a  Pilot,  and  the  merchani  to  pay  him:  And  in  case  the  ship 
shall  miscarry  through  the  insufficiency  of  the  Pilot,  the  merchant 
may  charge  either  the  master  or  the  Pilot;  and  if  he  charges  the 
master,  such  master  must  have  his  remedy  against  the  Pilot.  Lex 
Mercaf.  70:  See  I..odentenagc. 

PIMP-TENURE  Willielmus  Hoppeshor  tenet  dimidiam  vir- 

ga'.am  terrx  in  Rockhampion,  de  domino  rege,  per  servilium  custo-- 
diendi  sex  demisellas.  aczV.  werctrices  ad  umon  Dom.  Reg.  12  Ed.  I. 
viz.  by  Pi m/i -Tenure.  Blount's  Ten.  39. 

PINENUEN;  See  fiharnburn. 

PINNAS  BIBERE,  or,  M  finnan  bibere.  The  old  custom  of 
drinking  brought  in  by  the  Danes  was  to  fix  a  pin  in  the  side  of  the 
wassal  bowl,  and  to  drink  exactly  to  the  pin;  as  now  is  practised  in  a 
sealed  glass,  tJfe.  This  kind  of  drunkenness  was  forbid  the  clergy,  in 
the  council  at  2-o/i(/ort,  o^no  1102.  Coryell. 

PIPE,  Pi|la^^  A  roll  in  the  Exchequer,  otherwise  called  T/ie  Great 
Roll,  anno  37  A'.  3.  c.  4  See  Clerk  of  the  Pi/ie.  A  Pipe  of  wine  is  a 
measure,  containing  two  hogsheads,  or  halfa  ton,  that  is  one  hundred 
and  twenty-six  gallons;  mentioned  in  stu'.  1  R.  3.  c.  13. 

PIQUANT,  A  Freneh  word  for  sharp,  made  use  of  to  express 
malice  or  rancour  against  any  one.  Law  J-'r.  Diet. 

PIRATES,  'Piratjc  ]  Cor.tnion  sea  rovers,  without  any  fixed  place 
of  residence,  who  acknowledge  no  sovereign  and  no  Uw,  and  support 
themselves  by  pillage  and  depredations  at  sea:  but  there  arc  instan- 
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ces  wherein  the  word  /nrata  has  been  formerly  taken  for  a  sea  cap- 
tain. Sjiilm. 

The  offence  of  PiR.vcv,  by  Common  Law,  consists  in  committing 
those  acts  of  robbery  and  depredation  upon  the  high  seas,  which,  if 
committed  on  hind,  would  have  amounted  to  felony  there.  1  Hatvk. 

P.  c.  c.  sr.  §  10. 

The  «(o/.  11  &  12  II'.  3.  c.  7.  (made  perpetual  by  «o(.  6  Geo  1. 
c.  19,)  enact,  That  all  Piracies,  committed  on  the  sea,  or  in  any 
haven,  &c.  wliere  the  Admiral  hath  jurisdiction,  may  be  tried  at  sea, 
or  on  the  land,  in  any  of  his  Majesty's  islands,  &c.  abroad,  appointed 
for  that  purpose,  by  commission  under  the  Great  Seal,  or  seal  of  the 
Admiralty,  directed  to  such  commissioners  as  the  King  shall  think 
fit;  who  may  commit  the  offenders,  and  call  a  Court  of  Admiralty, 
consisting  of  .srvr/i  /icrsonsai  IcuKt^  or  for  want  of  seven,  any  three  of 
the  commissioners  may  call  others;  and  the  persons  so  assembled 
may  proceed  according  to  the  course  of  the  ^Iciviiratty^  pass  sentence 
of  death,  and  order  execution,  &c.  And  commissions  for  trial  of 
offences  within  the  Cini/ue  J'orts,  shall  be  directed  to  the  Warden 
of  the  Cinijuc  Ports.,  and  the  trial  to  be  by  the  inhabi'.a;its  of  the 
port.  And  if  any  natural  born  subjects,  or  denizens,  shall  commit 
Piracy  a};ainst  any  of  his  Majesty's  subjects  at  sea,  under  colour  of 
any  commission  from  any  foreign  prince,  they  shall  be  adjudged 
Pirates:  if  any  master  of  a  ship,  or  seaman,  give  up  the  ship  to  Pi- 
rates, or  combine  to  yield  up,  or  run  away  with  any  ship;  or  any  sea- 
man lay  violent  hands  on  his  commander,  or  endeavour  a  revolt  in 
the  ship,  he  shall  be  adjudged  a  Pirate,  and  suffer  accordingly;  also, 
if  any  person  discover  a  combuiation  for  running  away  with  a  ship, 
he  shall  be  entitled  to  a  reward  of  10/.  for  eveiy  vessel  of  100  tons, 
and  15/.  if  above:  and  all  persons  who  set  forth  any  Pirate,  or  be  as- 
sisting to  those  committing  Piracy,  or  that  conceal  such  Pirates,  or 
receive  any  vessel  or  goods  piratically  taken,  shall  be  deemed  acces- 
sary to  the  Piracy,  and  suffer  as  principals.  The  stat.  4  Geo.  I.  c. 
11,  expressly  excludes  the  principal  from  the  benefit  of  clergy;  and 
provides,  that  offenders  under  stat.  1 1  &  12  ff.  3.  may  be  tried  and 
judged  according  to  the  form  of  stat.  28  //.  8.  c.  Is.  See  as  to  Ire- 
tanti,  tiie  Irish  acts,  11  Jac,  1.  r.  2:  13,  14  Geo.  3.  c.  16:  23,  24  Geo. 
:>.  c.  14. 

By  stat.  8  Geo.  I.e.  24.  (made  perpetual  by  stat.  2  Geo.  2.  e.  28,) 
the  trading  with  known  Pirates,  or  fumishuig  them  with  stores  or 
ammunition,  or  fitting  out  any  vessel  for  that  purpose,  or  in  anywise 
consulting,  combining,  confederating,  or  corresponding  with  them, 
or  the  Ibrcibjy  boarding  any  merchant  vessel,  though  without  seizing 
or  carrying  her  off,  and  destroying  or  throwing  overboard  any  of  the 
goods,  shall  be  deemed  Piracy;  triable  according  to  the  stats.  28  If. 
8.  c.  15:  1 1  Sc  12  rr.  3.  c.  7.  and  such  accessaries  to  Piiacy  as  are 
described  by  the  stat.  II  k  12  It'.  3.  are  declared  to  be  principal 
Pirates;  and  all  Pir.ites  convicted  by  virtue  of  this  act,  are  made 
felons  without  benefit  of  clergy. — Ships  fitted  out  with  a  design  to 
trade  with  Pirates,  and  the  goods  therein,  shall  be  forfeited. — By 
several  statutes  (and  sec  stat.  22  U  23  C.  2.  c.  11,  and  this  Diet.  lit. 
.'iea;!icn)  to  encourage  the  defence  of  merchant  vessels  against  Pirates, 
the  commanders  and  seamen  wounded,  and  the  widow  s  of  such  sea- 
men as  are  slain  in  any  piratical  engagement,  shall  be  entitled  to  a 
bounty,  to  he  divided  among  them,  not  exceeding  two  frer  cent,  or 
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one  fiftieth  part  of  the  value  of  the  cnrgoon  boarclj  ^nd  such  wound- 
ed seamen  shall  be  entiiled  lo  t)ie  pension  o{  Grttmvich  Hoipitd, 
which  no  other  seamen  iire,  except  such  have  served  in  a  fihip  of 
war.  And  if  the  commander,  officers,  or  mariners  shall  behave  row- 
ardljs  by  not  defcndintj  (he  ship,  if  she  carries  tjuns  or  arms;  or  shall 
discoiMage  the  other  ofiicers  or  mariners  from  fighiinR,  so  that  the 
ship  falls  into  the  hands  of  Pirates;  such  commander,  officer,  or 
mai'iner  shall  forfeit  all  his  wages,  and  suffer  six  months'  imprison- 
ment. 

By  Stat.  IS  Geu.  2.  c.  30,  any  natural  bom  s\ibject  or  denizen,  whO| 
during  any  war,  shall  commit  hostilities  on  the  sea  against  any  of 
his  Majesty's  subjects,  by  colour  of  any  commission  from  the  encmvi 
or  adhere,  or  give  aid  lo  the  enemy  itpon  the  sea,  may  be  tried  as  a 
Pirate,  in  the  Court  o{  .Idmiratiy,  on  ship-board  or  on  land,  and  beings 
convicted  shall  suffer  death,  Sec.  as  other  pirates,  $-c.  But  persons, 
convicted  on  this  act,  shall  not  be  tried  for  the  same  crime  as  for 
High  Treason;  but  if  not  tried  on  this  act,  may  be  tried  for  High 
Treason  on  the  sta:.  28  N.  8.  c.  15. — The  adherence  to  the  King's 
enemies  was  thought  to  make  the  offence  High  Treason;  this  statute 
was  made  therefore  to  remove  the  doubt.  \'ide  Sraund.  F.  C.  10: 
Inau  1 12:  2  Halc'n  Hist.  P.  C.  369,  370:  \  Haiuk,  P.  C.  c.  37.  §  21. 

The  crime  of  PIR.\CY,  or  robbery  and  depredation  upon  the 
High  Seas,  is  an  offence  against  the  universal  law  of  society;  a  Pi- 
rate being,  according  to  Co^e,  hosiis  humani  g^f-neris,  3  ItiaI.  1 13.  As 
Lhercfore  he  hath  renounced  all  the  benefits  of  society  and  goveni- 
mcnt,  and  has  reduced  himself  afresh  to  the  savage  stale  of  nature, 
declaring  war  against  all  mankind,  ail  mankind  must  declare  war 
against  him:  so  that  every  community  hath  a  right,  by  the  rule  of 
self  defence,  to  inHict  that  punishment  upon  him,  which  every  indi- 
vidual would  in  a  state  of  nature  have  been  otlicrwisc  entitled  lo  do 
for  any  invasion  of  his  person  or  personal  propeny.  4  Cottun.  71. 

Pirates  arc  enemies  to  all:  they  arc  di-nicd  succour  by  the  law  of 
nations;  and  by  the  Civil  Law,  a  ransom  promised  to  a  Pirate,  if  not 
complied  with,  creates  no  wrong;  for  the  law  of  arms  is  not  commu- 
:iicated  to  such;  neither  are  they  capable  of  enjoying  that  privilege, 
which  lawful  enemies  are  entitled  to  in  the  caption  of  another.  Lex 
Mercat.  1  aS.  If  a  Pirate  enters  a  port  or  ha\  en,  and  assaults  and  robs 
a  merchant  ship  at  anchor  there,  this  is  not  Piracy,  because  it  is  not 
done  upon  the  ///§•//  AVu;  but  it  is  «  roifbt-nj  at  f/ie  Covtr.on  Lqv,\  the 
act  being  infra  corfiuH  comitatu^:  and  if  the  crime  be  committed 
either  sv^u-r  anlum  7/iorr,  or  in  great  rivers  within  the  realm,  which 
are  looked  upon  as  common  highways,  there  it  is  Firaci^  Moor  756. 

It  has  been  held,  that  Piracy,  being  an  offence  by  the  Civil  Law- 
only,  shall  not  be  included  in  a  statute  speaking  generally  of  felonies, 
as  to  benefit  of  clergy,  tT'c.  which  shall  be  construed  only  of  those 
felonies  which  are  such  by  our  law;  as  those  Piracies  arc  which  are 
committed  in  a  port  or  creek,  within  the  body  of  a  county.  2  Hawk. 
P.  C.  c.  33.  §  4J.  Sec  title  CfrrgUy  Emcfit  of. 

If  a  ship  be  riding  at  anchor  ai  aca^  and  the  mariners  part  in  their 
ship-boat,  and  the  rest  on  sliore,  so  that  none  are  left  in  the  ship;  and 
a  Pirate  attack  her,  and  commits  a  robbery,  it  is  Pir^icy.  14  Kd.^. 
And  where  a  Pirate  assaults  a  ship,  and  only  takes  away  some  of  the 
men  in  order  to  sell  them  for  slaves;  this  is  Piracy:  and  if  a  Pirate 
make  an  attack  on  a  ship,  and  the  niastcr,  for  the  redemption,  is  com- 
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polled  to  give  his  ualh  to  p^y  a  certain  sum  of  money,  Uiough  tliere 
lie  no  taking,  the  sunic  is  Piracy  by  the  Vlai  ine  Law;  but,  by  the 
Common  Law,  there  innsi  be  an  aciual  iakiyi;f.  as  in  case  of  robbery 
on  the  hishway.  icr  Mcrctit.  I8S.  But  the  taking  by  a  ship  at  sea, 
in  great  necessity,  of  victuals,  cables,  ropes,  &c.  out  of  another  ship, 
is  no  I'iiacy;  if  ' that  otiirr  hhif.  can  t/iarv  ihevi,  an<l  paying  or  giving 
security  therefor.  Jhid.  183. 

A  Pirate  takes  goods  upon  the  sea,  and  sells  them,  the  properly  is 
not  altered,  no  more  than  if  a  thief  on  land  had  stolen  anil  sold  them. 
Sec  s/uf.  27  Jid.  5.  slac.  1.  ca/i.  13:  GorfA.  193.  Yet,  by  the  laws  of 
England,  if  a  man  commit  Piracy  upon  the  subjects  of  any  other 
prince,  (at  enmity  with  England,)  and  brings  the  goods  into  England, 
and  sells  them  in  a  martit-ovrr,  the  same  shall  be  binding,  and  the 
owners  be  concluded.  //oA,  79. 

When  goods  are  taken  by  a  Pirate,  and  afterwards  the  Pirate, 
making  an  attack  upon  another  ship,  is  conquered  and  taken  by  the 
other,  by  the  Law  .M;uinc  the  Admiral  may  make  restitution  of  the 
goods  to  the  ownei  s,  if  Ihey  are  fellow-subjects  of  the  captors,  or  be- 
long to  any  state  in  amity  with  his  Sovereign,  on  paying  the  costs  and 
charges,  and  making  the  captor  an  equitable  consideration  for  his  ser- 
vice, Lt'.r  Mfrcnr.  184.  If  a  Pirate  at  sea  assault  a  ship,  and  in  the 
engagement  kills  a  person  in  the  other  ship,  by  the  Common  Law, 
all  the  persons  on  boar<l  the  Pirate  ship  are  principals  in  the  murder, 
although  none  enter  the  other  ship;  but,  by  the  Marine  Law,  they 
w  ho  give  the  wound  only  shall  be  principals,  and  the  rest  accessaries, 
if  the  parties  can  be  known.  Yelv  135.  It  has  been  holden,  that  there 
cannot  be  an  accessary  in  Piracy;  but  if  it  happens,  that  there  is 
an  accessary  upon  the  sea,  such  accessary  may  be  punished  by  the 
Civil  Law  before  the  Lord  admiial:  and  it  was  made  a  doubt,  whether 
an  accessary  at  land  to  a  felony  at  sea,  was  triable  by  the  Admiral, 
within  the  purview  u{ nur.  28  H.  8.  r.  15.  Though  this  is  settled  by 
f<tat.  I !  and  12  3.  r.  7;  which  provides  that  accessaries  to  Piracy, 
before  or  after,  shall  he  inquired  of,  tried,  and  adjudged  according 
to  the  said  statute.  2  ifaitrlr.  H.  C.  r.  25.  §  46.  See/iM/. 

In  case  the  subjects  of  a  prince,  in  rnmiiy  w  ith  the  crown  of  En- 
gland, enter  themsel'.cs  sailors  on  board  an  F-nglifih  Pirate,  and  a 
rol>bery  is  committed  by  them,  w^ho  are  afterwards  taken;  it  is  felony 
in  the  Englhh,  but  not  in  the  strangers:  but  in  ancient  times  it  was 
petit  treason  in  the  English,  and  felony  in  the  strangers:  And  if  any 
Englishman  commits  Piracy  upon  the  subjects  of  any  prince  or  state 
in  amity  with  E.nglund,  they  are  within  the  statute  28  //.  8.  c.  15.  If 
the  subjects  of  aity  nation  or  kingdom,  in  amity  with  England,  shall 
commit  a  Piracy  on  the  ships  or  goods  of  the  Engtitih,  the  same  is 
felony,  and  piniishuble  by  this  statute:  and  Piiacy  committed  by  the 
subjects  of  Erancf,  or  any  other  country  in  friendithifi  with  us,  upon 
the  Rritii'h  seas,  is  properly  punishable  by  the  Crown  of  England 
only,  /..  r  Mmat.  18fi,  I  87:  i  Haii:k.  P.  C.  r.  37.  §  I  ill  Ji. 

A  Piracy  is  attempted  on  the  ocean,  if  tlie  Pirates  are  overcome, 
the  takers  may  immediately  inflict  a  punishment  by  hanging  them 
up  at  the  main-yard  end;  though  litis  is  understood  where  no  legal 
judgment  nutti  be  oOtaij:e:l ;  hence  if  a  ship,  on  a  voyage  to  any  part  of 
.Imcrica,  or  the  Plantations  there,  on  a  discoiery  of  those  parts,  is  at- 
tacked by  a  Pirate,  but  in  the  attempt  the  Pirate  is  overcome;  the 
{"irates  may  be  forthwith  executed,  without  any  solemnity  of  con- 
demnation, by  the  ilarine  Law.  Lex  Merca'.  184. 
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By  ihc  apcient  Common  Law,  Piracy,  if  commiitcd  by  a  subject, 
was  held  10  be  a  species  of  treason,  being  contrary  to  his  natural  al- 
legiance; and,  by  an  alien,  to  be  felony  only:  but  now,  since  the  sta- 
tute of  treasons,  25  Ed.  3.  r.  2,  it  is  held  to  be  only  felony  i  .  a  sub- 
ject. 3  Inst.  113.  See  ante. 

Formerly  this  crime  was  only  cog;nizable  by  the  Admiralty  Courts, 
which  proceed  by  the  rules  of  the  Civil  Law.  But,  it  being  inconsist- 
ent with  the  liberties  of  the  nation,  that  any  man's  life  should  be 
taken  away,  unless  by  the  judgment  of  his  peers,  or  the  Common 
Law  of  the  land,  the  statute  28  lii-n.  8.  f.  15,  established  a  new 
jurisdiction  for  this  purpose;  which  proceeds  according  to  the  course 
of  the  Common  Law.  4  Comm.  71. 

By  this  stal.  28  Ihn.  8.  c.  15,  all  felonies,  robberies,  and  murders 
committed  by  Pirates,  shall  be  inrpiiret!  of,  heard  and  determined  in 
any  county  of  Jin^lund.,  by  the  King's  commhiion  of  oiier  and  terminer^ 
uJt  if  the  offences  had  been  committed  on  land;  and  such  commission 
shall  be  directed  to  the  Lord  Admiral,  and  other  persons,  as  shall  be 
named  by  the  Lord  Chancellor,  vjho  shad  tit  termiuc  such  offences,  af- 
ter the  common  course  'jf  the  laivs  of  fh^  kingdom,  used  for  felonies  antt 
rohberiesy  i^c.  and  award  judgment  and  execution  as  against  felons  for 
any  felony  done  on  the  land;  and  the  ollcnders  shall  suffer  death, 
loss  of  lands  and  goods,  as  if  they  had  been  attainted  of  such  offence 
committed  on  land,  kc. 

The  Commissioners  under  the  above  act  arc  the  Admiral  or  his 
deputy,  and  three  or  four  more,  among  whom  two  Common-Law 
Judges  are  usually  appointed:  the  indictment  being  first  found  by  a 
grand  juiy  of  1 2  men,  and  afterwards  tiled  by  a  petit  jury:  the  Judge 
of  the  Admiralty  presiding.  See  4  Comm.  c.  19.  ft.  268.  and  title 
Homicide  III.  3. 

No  attainder  for  this  offence  corrupts  the  blood,  the  statute  men- 
tioning only  that  the  offender  shall  suffer  death,  loss  of  laiids,  kc.  as 
if  he  were  attainted  of  a  felony  at  Common  Law;  but  says  not,  tliat 
the  blood  shall  be  corrupted.  3  Inst.  1 12.  .\nd  the  offender  is  to  be 
tried  on  the  statute,  to  forfeit  his  lands,  8cc.  which  are  not  lorfeited 
by  the  Civil  Law.  1  Lill.  .tibr. 

In  the  construction  of  this  stat.  28  //.  8.  c.  15.  the  following  opini- 
ons have  also  been  holden: 

That  it  does  not  alter  the  nature  of  the  offence,  so  as  to  make  that, 
w  hich  was  before  a  felony  only  by  the  Civil  Law,  now  become  a  felo- 
ny by  the  Common  Law;  for  the  offence  must  still  be  alleged  us  done 
UPON  THE  SEA,  and  is  no  way  cognizable  by  the  Common  Law,  but 
only  by  virtue  rf  this  statute;  which,  by  ordaining  that  in  some  res- 
pects it  shall  have  the  like  trial  and  punishment  as  are  used  for  felo- 
ny by  Common  Law,  shall  not  be  carried  so  far  as  to  make  it  also 
agree  with  it  in  other  particulars  which  are  not  mentioned;  from 
hence  it  follows  that  this  offence  remains,  before,  of  a  special  na- 
ture, and  that  it  shall  not  be  included  in  a  general  piAt-don  of  all  felo- 
nies. 3  Inst.  1 12:  2  Hale's  Hist.  I'.  C.  270:  Moor,  756:  Co.  UtI.  391: 
1  Hawk.  P.  C.c.  37.  §  6. 

From  the  same  ground  it  follows,  that  no  persons,  in  respect  of 
this  statute,  be  construed  to  be,  or  punished  as  accessaries  to  Pii-acy 
before  or  after,  as  they  might  have  been,  if  it  had  been  made  felony 
by  the  statute;  whereby  all  those  would  incidentally  have  been  acces- 
saries in  the  like  cases  in  which  they  would  have  been  accessaries  to 
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a  felony  at  Common  I-aiv;  therefore  accessaricb  lo  Piracy,  being 
neither  cxpifssly  named  in  the  statute,  nor  by  construction  included, 
remain  as  they  were  before,  and  were  triable  by  the  Civil  Law,  if 
their  ofl'ences  were  committed  on  the  sea;  but  on  the  land,  by  no  law, 
until  siui.  1 1  &  12  I(.  3.  c  r,  for  siai.  2  Sc  3  Ed.  6.  c.  24,  which  pro- 
vides against  accessaries  in  one  county  to  a  felony  in  another,  ex- 
tends not  to  accessaries  to  an  offence  committed  in  no  county,  but  on 
the  sea;  but  by  *fuf.  11  &  12  II'.  i.e.  7,  they  are  triable  in  like  manner 
as  the  priiici[)L;l5  are  by  slu:.  28  Nm.  8.  c.  15:3  Insc.  1 12:  1  Hawk. 
P.  C.  c.  37.  §  7.  [But  now,  as  has  been  already  stated,  accessaries  to 
Piracy  are  made  principals,  by  Kltit.  8  Geo.  1.  r.  24. J 

It  has  been  resolved,  that  an  offender  standing  mute  on  an  arraign- 
ment, by  force  of  this  statute,  shall  have  judgment  as  in  other  cases; 
for  llic  words  of  the  statute,  are,  tliat  a  commission  shall  be  directed, 
&c.  to  hear  and  determine  such  ofl'ences  after  the  common  course  of 
the  lawsof  the  land.  3  Inst.  Ill:  Dticr        fil.  49,  30S. /il.  73. 

It  hath  been  holden,  that  the  indictment  for  this  ofience  must  al- 
lege the  fact  ti)  be  done  ai  sra.  and  must  have  the  words  frlonice  f? 
jiiraiicri  and  that  no  oflencc  is  punishable  by  virtue  of  this  act  as  Pi- 
racy, w  hicli  would  not  have  been  felony  if  done  on  the  land;  conse- 
quently taking  an  enemy's  ship,  by  an  enemy,  is  not  ^vithin  the  sta- 
tute. 3  ItM.  112:  1  Roll.  Kill.  \7S:  1  Ha.vk.  'P.  C,  c.  37. 

It  is  agreed,  that  this  statute  extends  not  to  offences  done  in  creeks 
or  ports  within  the  body  of  a  county,  because  they  arc,  and  always 
were,  cognizable  bv  the  Common  Law  .  M'jor  7.56:  1  Holl.  Kep.  175: 
1  Hawk.  P.  C.  c.  37. 

Piracies  on  the  sea  are  always  excepted  out  of  the  general  pardons. 

Pirates'  Goods.  In  the  patent  to  the  Admiral,  he  has  granted 
him  doua  /lirator':  the  proper  Goods  of  Piraics  only  pass  by  this 
grant;  and  not  piratical  goods.  So  il  is  oi'  a  grant  de  bonis  Jt-lonum; 
the  grantee  shall  not  have  goods  stolen,  but  the  true  and  rightful 
owner.  But  the  King  shall  have  piratical  goods,  if  the  owner  be  not 
known.   10  /Jr//.  109:  i)i/cT.  259:  Jenk.  Cm!.  325. 

PISCARY,  Phcaria,  vel  /irivilfgium  fiiscandi.'\  A  right  or  liberty 
ofTf*/"".?  in  tile  waters  of  another  person.  See  title  Fishing,  Right  of. 

PISCENAHIUS.  A  Pishmonger.  Pa!.  1  K.  Z.Ji.  3.  m.  13. 

PIT,  a  whole  wherein  the  Scots  used  to  drown  women  thieves;  and 
to  say  condemned  to  the  pit,  is  as  w  hen  we  say  condemned  to  the 
gallows.  Sknir. 

PIT  and  GALLOWS;  See  /-"i-rca  el  Fossa. 

PITCHING-PENCE,  money  (commonly  a  fienny)  paid  for  pitch- 
ing, or  setting  down  every  bag  of  corn  or  pack  of  goods,  in  a  fair  or 
market. 

PIT'l'ANCE;  Pielancia  modicum.^  A  little  repast,  or  refection  of 
fish  or  llesh,  more  than  tlie  common  allowance;  and  Pittancer 
was  the  officer  who  distributed  this  at  certain  appointed  festivals. 
Rot.  Chart,  ad  Hospital.  S.  Sah'ator.  Sancti  Hdninndi,  i.s'c.  jIn.  1  Reg. 
Johan.  /;.  2:  Lib.  slat.  Feel.  Sti.  Pauli  I.ond.  J.  D.  1298. 

PL.\CARD,  t'r.  /:lai/uart,  Dutch  /ilaccaert.^  Hath  several  signifi- 
cations: in  France,  it  formerly  signified  a  table,  wherein  laws,  or- 
ders. Sic.  were  w  ritten  and  hung  up:  in  Holland,  an  edict  or  procla- 
mation: also  it  signifies  a  writing  of  safe  conduct;  with  us  il  is  little 
used,  but  is  mentioned  as  a  licence  to  use  certain  games,  £cc.  in  the 
Stat.  2     3  /••.  ts"  M.  c.  9;  and  see  alal.  33  H.  8.  e.  6. 
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PLACE,  Locus.']  Where  a  fact  was  conimilted,  is  to  be  alleged 
in  appeals  of  death,  indictinents.  Sec.  And  Place  is  considerable  in 
pleadings  in  some  cases:  where  the  law  requires  a  thing  to  be  set 
down  in  a  ceriain  Place,  the  party  must,  in  his  pleadings,  say,  it  was 
done  there.  Co.  Lil.  282.  When  one  thing  comes  in  the  Ptacr  of  an- 
other, it  shall  be  said  to  be  of  the  same  nature;  as  in  case  of  an  ex- 
change, &c.  SAr/i.  £/!/.'.  700.  See  Local;  Pleading. 

PLACITA,  Pleas,  pleadings,  or  debates  and  trials  at  law.  Placila 
is  a  word  often  mentioned  in  our  histories,  and  law  books;  at  first, 
it  signifies  the  public  assemblies  of  all  ilegrees  of  men  where  the 
King  presided,  and  ihcy  usually  consulted  upon  the  great  afl'airs  of 
the  kingdom;  and  these  were  called  gencralia  Piacitu;  because  genc- 
ra/ilas  urih'cn-orum  tnajorum  lam  clericorum  t/uam  aticorum  ibidem 
conveniebai:  this  was  the  custom  in  l-'rance,  as  well  as  here,  as  we 
arc  told  by  Beriinian,  in  his  Jiiitals  of  France,  in  the  year  767.  Some 
of  our  historians,  as  Simeon  q/' Durham,  and  others,  wljo  wrote  above 
300  years  afterwards,  tell  us,  that  those  assemblies  were  held  in  the 
o/ien  fields;  and  that  the  Placila  generulia,  .-ip.d  Curia  Kegis,  were 
what  we  now  call  a  Parliament:  it  is  true,  the  lords'  courts  were  so 
called,  viz.  Placila  generalia,  but  oftcncr  Curix  generates;  because 
all  their  tenants  and  vassals  were  bound  to  appear  there.  See  Parlia- 
ment. 

\Vc  also  meet  with  Placiiuni  yiominafum;  i.  c.  the  day  appointed 
for  a  criminal  to  appear  and  plead,  and  make  his  defence.  Leg.  H.  1 . 
cc.  2y.  46.  oO. — J'laciium  fractum;  i.  e.  when  the  day  is  past.  Leg.  H. 
1.  c.  59.  Lord  Coke  says,  that  the  word  is  derived  from  /ilacendo,  quia 
bene  jdaciiare  tu/irr  omnia  /ilacn;  this  seems  to  be  a  very  fanciful  de- 
rivation of  the  word;  which  appears  rather  lo  be  derived  from  the 
German  /ilars,  or  from  the  Latin  /iluiris,  i.  e.  fields  or  streets,  where 
these  assemblies  or  couits  were  first  held.  But  this  word  Placila  did 
sometimes  signify  penalties,  fines,  mulcts,  or  emendations,  according 
to  Gervasc  of  Titburii,  or  the  JJlaeb-Book  in  the  Exchequer,  lib.  2.  iic. 
13.  Placita  aurem  dicimus  ftcenais  fiecuniariai  in  tjuas  incidunt  dclin- 
guentes.  So,  in  the  laws  of  Hen.  1.  caji.  12,  13. — Hence  the  old  rule 
or  custom.  Comes  habet  tertium  denurium  Placiicrum,  is  to  be  thus 
understood;  the  Earl  of  the  county  shall  have  the  third  part  of  the 
money  due  upon  mulcts,  fines,  and  amerciaments  imposed  hi  the  as- 
sises and  county  courts.  Co-well. 

Placila  is  the  siyle  of  the  court  at  the  beginning  of  the  Record 
of  Mai  Prius.  Tidd.  K.  B.  c.  37.  In  this  sense,  pleas,  Placila,  are  di- 
vided, into  Pitas  of  Ihe  Cro-.vn,  and  Common  Picas;  Pleas  of  llie  Ci'oivn 
arc  all  suits  in  the  King's  name,  for  offences  committed  against  his 
crown  and  dignity,  antl  also  against  the  peace;  Common  Pleas  are 
those  that  are  agitated  bctHecn  common  persons,  in  civil  cases.  -V. 
/-".  C.  cafi.  1:  4  Inal.  10. 

PLACITAKE,  i.  e.  IJtigare  IS  causaa  agere.A^  To  plead:  And  the 
manner  of  pleading  before  the  Coni/uest  was.  Coram  aldermanno  iff 
/iroceribus  i}x  coram  hundredariii.,  C/c.  AL  S.  in  Bibl.  Colton. 

PLACITATOR,  A  pleader:  Half  Plumbard  is  recorded  to  be 
loiius  rcgui  Placiiaior.  Tem/i.  ICS.  Sec  »a/ira;  under  title  P/afiVa. 

PLAGU  CRIMEN,  The  stealing  of  human  creatures — This  in 
Scotland,  was  antiently  punishable  with  death  as  a  treasonable  usur- 
pation of  the  royal  authority  in  detaining  his  Majesty's  liege  sub- 
jects. The  same  punishment  has  been  applied  to  the  stealing  of  chil- 
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(Iren  in  Scotland,  of  which  there  was  an  instance  in  the  trial  and  con- 
demnation of  Margarrl  Irvine,  24  Se/il.  178*.  Bell's  Scotch  Did. 
PL  AG  UK,  See  Qtmranlhir. 

PLAINT,  Fr.  /ilahilaLnx.  i/uerela.]  The  exhibiting  any  action,  in 
writing;  and  the  party  making  his  I'lainl  is  called  the  I'lainliff.  Kiich, 
231.  A  Plain!  in  an  inferior  court  is  the  entry  of  an  action,  after  this 
manner:  A.  B.  complainn  of  C.  D.  of  a  /ilea  of  trr8jias.t,  kc.  ami  there 
are  /ilettffen  of  ftronecuting,  that  ia  to  my,  John  Ooc  and  Ricliard  Roc. 

The  first  process  in  an  inferior  court  is  a  Plaint  which  is  in  the 
nature  of  an  original  writ,  because  therein  is  briefly  set  forth  the 
plaintiff's  cause  of  action;  and  the  Judge  is  bound,  of  common 
right,  to  administer  Justice  therein  without  any  special  mandate  from 
the  King,  ."i  Comm.  c.  18.  //.  273:  And  on  this  /ilaini  there  may  issue 
a /tone,  till  the  return  of  a  nihil,  upon  which  a  capias  will  lie  against 
the  l)ody  of  the  defendant.  2  Lill.  .ihr.  294. 

Where  a  filuint  is  levied  in  an  inferior  court,  the  defendant  must 
be  first  distrained  for  non-appearance,  by  something  of  small  value; 
then,  if  he  doth  not  appear,  a  farther  distress  is  to  be  taken  to  a  great- 
er value  and  so  on;  if  all  his  goods  are  distrained  on  the  first  distress, 
attachment  may  be  issued  out  of  B.  li.  against  the  ofTiccrs,  tj*c.  2  UU. 
Mr.  A  plaintifTin  an  a«iitcmay  abridge  his  Plaint  of  any  part  where- 
upon a  bar  is  pleaded.  2 1  lien.  8.  c.  3.  Sec  further  title  Counlij  Court. 

Plaint,  in  a  superior  court,  is  sai{|  to  be  the  cause  for  which  the 
plaintiff  complains  against  the  defendant;  and  for  which  he  obtains 
the  King's  tmt:  For  as  the  King  denies  his  writ  to  none,  if  there  be 
cause  to  grant  it;  so  he  grants  not  his  wi  it  to  any,  without  there  be 
cause  alleged  for  it.  2  Litl.  294.  See  title  Original. 

PLAISTERERS,  Not  to  exercise  the  art  of  a  painter  in  London. 
Stat.  1  Jac.  1 .  c.  20.  See  title  Painters. 

PLANCHIA,  A  plank  of  w  ood.  Cowell. 

PLANTATION,  Plantatio,  Colonia.~\  A  place  where  people  are 
sent  to  dwell;  or  a  company  of  people  transplanted  from  one  place  to 
another,  with  an  allowance  of  land  for  their  tillage.  Lit.  Diet. 

Perhaps  it  may,  more  fully,  if  not  accurately,  be  defined,  A  Dis- 
trict, Settlement,  or  Colony;  frequently  a  whole  island  in  some 
foreign  part,  dependent  on  a  mother  countiy,  with  whose  inhabitants 
it  was  originally  peopled,  or  by  whom  it  was  conquered  or  acquired. 

In  glancing  over  the  settlements  on  the  coast  ai  Africa,  the  settle- 
ments of  the /-a*^  India  Company  in  India,  the  China  trade,  .\'ootka 
Sound,  and  many  other  places,  we  sec  lands  and  territories  under 
veiy  diH'crcnt  circumstances,  and  dependent  upon  political  consider- 
ations of  infinite  variety;  respecting  sonic  of  which  it  must  be  ex- 
tremely difficult  to  determine  whether  they  are  within  the  statute 
7  of  8  Will.  3.  c.  22,  (for  regulating  the  Plantation  trade,)  as  Colonies 
or  J'lantationt;  or  indeed,  which  is  a  further  doubt,  whether  they  are 
within  any  part  of  the  Act  of  Navigation,  as  lands,  islands  or  territo- 
ries to  his  Majesty  belonging,  or  in  hifi  po.isesaion.  These  arc  questions 
of  great  importance  to  the  Navigation  system,  and  deserve  a  seri- 
ous attention. 

As  to  the  terms  Colony  or  Planiution,  whatever  distinction  may  at 
one  time  have  Ijeen  made  between  them,  there  seems  now  to  be  none 
at  all.  The  woi  d  Plantation  first  came  into  use.  The  Plantations  of 
Ulster,  rirginia,  Maryland,  and  other  places,  all  implied  the  same 
idea  of  introducing,  instituting,  and  establishing,  where  every  thuig 
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was  desert  before.  Colonu  did  not  come  much  into  use  iiU  the  reign 
of  Charles  II.  and  it  seems  lo  have  denoted  the  sort  of  political  rela- 
tion in  which  such  Plantations  sloo<l  to  tliis  kingdom.  Thus  the  dif- 
ferent parts  o{  Acw  England  were,  in  a  great  measure,  voluntary  so- 
cieties planted  without  the  direction  or  participation  of  the  English 
government;  so  that,  in  the  time  of  Charles  11.  there  were  not  want- 
persons  who  pretended  to  doubt  of  their  constitutional  dependence 
upon  the  crown  of  Eni^land;  and  it  was  recommended,  in  order  to  put 
an  end  to  such  doubts,  that  the  King  should  appoint  governors,  and 
so  niafce  them  Coionitn.  A  Colony  therefore  might  be  considered  as  a 
Plantation,  when  it  had  a  governor  and  civil  establishment,  subordi- 
nate to  the  mother  countiy.  All  the  Plantations  in  .■inurica^  except 
those  of  .\'fw  Etif^lam/y  had  such  an  establishment,  and  they  were, 
upon  that  idea.  Colonies  as  well  as  Plantations.  Those  terms  seem 
accordingly  to  be  used  without  distinction  in  the  fiiaf.  7  cj*  8  U'tll.  3; 
and  in  those  made  afterwards.  Ktevrs^s  Lanv  of  Shi/iping^  iJfc.fi.  136, 
1 38. — ft.  123.  el  acij.  and  fi.  52  I : — and  sec  title  .Vavigation  .'lets  in  this 
Uictionary. 

Plantations  or  Colonies,  in  distant  countries,  (says  Blackstone^)  are 
either  such  whei-e  the  lands  are  claimed  by  right  of  occupancy  only, 
by  finding  them  desert  and  uncultivated,  and  peojjjing  them  from  the 
mother  country;  or  whfire,  when  already  cultivated,  they  have  been 
either  gained  by  conquest,  or  ceded  by  treaties.  And  both  these  rights 
are  founded  upon  the  law  of  nalurc,  or  at  least  upon  that  of  nations. 
But  there  is  a  difference  between  these  two  species  of  Colonies,  with 
respect  l<i  the  laws  by  which  they  are  bound.  For  it  hath  been  held, 
that  if  an  uninhabited  country  be  discovered  and  planted  by  English 
subjects,  all  the  EjigUsh  laws  then  in  being,  which  are  thebirth-vightof 
every  subject,  arc  immediately  there  in  force.  5a/.h  411.  666:  3  Mod. 
159:  4  A/c(L  225,  G:  2  P.  lt'7ns.  75.  But  this  must  be  understood  with 
very  many,  and  ver)' great,  restrictions.  Such  Colonists  carry  with  them 
only  so  much  of  the  English  law  as  is  applicable  lo  their  own  situation 
and  the  condition  of  an  infant  Colony;  such,  for  instance,  as  the  gene- 
ral rules  of  inheritance,  and  of  protection  from  personal  injuries. 
The  artificial  refinements  and  distinctions  incident  to  the  property  of 
a  great  and  commercial  people,  the  laws  of  police  and  revenue,  (such 
especially  as  are  inforced  by  penaUics.)  the  mode  of  mainte- 
nance for  the  established  clergy,  the  jurisdiction  of  spiritual  courts, 
and  a  multitude  of  other  provisions,  are  neither  necessary  nor  con- 
venient for  them,  and  therefore  arc  not  in  force.  What  shall  be  ad- 
mitted and  what  rejected,  at  what  limes,  and  under  what  restrictions, 
must,  in  case  of  dispute,  be  decided  in  the  first  instance  by  their  owni 
provincial  judicature,  subject  to  llie  revision  and  control  of  the  King 
in  Council:  the  whole  of  their  constitution  being  also  liable  to  be  new- 
modelled  and  reformed  by  the  general  superintending  power  of  the 
legislature  in  the  mother  country.  But  in  conquered  or  ceded  coun- 
tries, that  have  already  laws  of  their  own,  the  King  may  indeed  alter 
and  change  those  laws:  but,  till  he  does  actully  change  them,  thean- 
lient  laws  of  the  country  remain  in  force;  unless  such  as  are  against 
ihe  law  of  God,  as  in  the  case  of  an  infidel  countiy.  7  He/i.  17:  Cal- 
vin*.'! Case:  ^ihoiv.  Pari.  C.  31.  See  also,  in  the  case  of  Camfibelly. 
Hally  an  elaborate  argument  of  Lord  Man.'ijieldy  to  prove  the  King's 
legisl^itive  authority,  by  his  prerogative  alone,  over  a  ceded  or  con- 
quered countiy.  Coivfi.  204-  Our  American  Plantations  are  principal- 
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ly  of  this  latter  soi  l,  being  obtained  in  the  last  centtii  y,  either  by  right 
of  conquest  and  driving  out  the  natives,  or  by  treaties.  And  therefore 
the  common  Law  of  England,  as  such,  lias  no  allowance  or  authority 
there;  tliey  being  no  part  of  the  mother  country,  but  distinct  (though 
dependent)  dominions.  They  arc  subject  however  to  the  control  of 
the  Parliament;  though  (like  the  Isle  of  ;l/an,and  the  rest)  not  bound 
by  any  acts  of  Parliament,  unless  particularly  named.  1  Comm.  Inlrod. 
%  *.  I>.  108,  9. 

With  respect  to  their  interior  polity,  our  Colonies  are  stated  by 
Black-Hlonr  to  be  properly  of  three  sorts:  1.  Provincial  Establish- 
ments; the  constitutions  of  which  depend  cii  the  respective  commis- 
sions issuctl  Ijy  the  Crown  to  the  governors,  and  the  instructions 
which  usually  accompany  those  comniissions;  under  the  authority  of 
which,  provincial  assemblies  are  constittited,  with  the  power  of  mak- 
ing local  ordinances,  not  repugnant  to  the  laws  of  England.  2.  Pro- 
prietary governments;  granted  out  by  the  Crown  to  individuals,  in  the 
nature  of  feudatory  pi-incipalitics,  with  all  the  inferior  regalities,  and 
subordinate  powers  of  legislation,  which  formerly  belonged  to  the 
owners  of  counties-palatine:  yet  stillwith  these  express  condilions,that 
the  ends  for  which  the  grant  was  made  be  substantially  pursued,  and 
that  nothing  be  attempted  which  may  derogate  from  the  sovereignly 
of  the  mother  countiy.  o.  Charter  CJovernments;  in  the  nature  of  ci- 
vil corporations,  A\  ith  the  power  of  making  bye-laws  for  their  own  in- 
terior regulation,  not  contrary  lo  the  laws  of  England;  and  with  such 
rights  and  authorities  as  are  specially  given  them  in  their  several 
charters  of  incorporation.  The  form  of  government  in  most  of  - them 
is  borrowed  from  that  of  England.  They  have  a  governor  named  by  the 
King,  (or  iji  some  proprietary  colonies  by  the  proprietor,)  who  is  his 
I'epresentalive  or  deputy.  Tliey  have  courts  of  justice  of  their  o\mi, 
from  whose  decisions  an  appeal  lies  to  the  King  and  Council  here  in 
England.  Their  general  assemblies,  which  are  their  House  of  Com- 
mons, together  with  their  Council  of  State,  being  their  Upper  House, 
with  the  concurrence  of  the  King  or  his  representative,  the  Gover- 
nor, make  laws  suited  to  their  own  emergencies.  But  it  is  particular- 
ly (leclared  by  .?/o/.  7  8  W.  3.  c.  22.  that  all  laws,  bye-laws,  usages. 
;md  customs,  which  shall  be  in  practice  in  any  of  the  Plantations,  re- 
pugnant to  any  law,  made  or  to  be  made  in  this  kingdom  relative  to 
the  said  Plantations,  shall  be  utterly  void  and  of  none  effect.  And 
because  several  of  the  Colonies  had  claimed  the  sole  and  exclusive 
right  of  imposing  taxes  upon  themseh  es,  the  statute  6  (iro.  c.  12, 
was  jjasscd  expressly  declaring  that  all  his  Majesty's  Colonies  and 
Plantations  in  Jlmerica  have  been,  are,  and  of  right  ouglu  to  he,  sub- 
ordinate to  and  dependent  upon  the  Imperial  Crown  ami  Parliament 
of  Circa:  Jiriiain;  who  have  full  power  and  authority  to  make  laws 
and  statutes  of  sufficient  validity  to  bind  the  Colonies  and  people  of 
ytmcrica,  subjects  of  the  C;-own  of  Grtar  Bj-irain,  in  all  cases  what- 
soever. This  authority  was  afterwards  enforced,  by  s/«/.  T  Geo.  3.  c. 
M.  for  suspending  the  legislation  of  .Vt  w- Kor/!-;  and  by  several  sub- 
sequent statutes:  hut  in  the  year  1782,  by  .tint.  22.  Gi  o.  .".  c.  46.  his 
Majesty  was  empowered  to  conclude  a  truce  or  peace  with  the  Co- 
lonics of  S^''cr.'-Hnmlishirr,  Manxacliusi : i'.t-llaii,  liliodir-htand,  Connec- 
ticult  jVew-Yorky  A'r7if-Jcr.te:j,  J'fnn.-:ijlvania,  Ihv  Three  Louver  Coun- 
lies  on  Delaware,  Maryland,  I'irginia,  A'orr/i  Carolina,  Soul/i  Caro- 
lina, and  Georgia,  in  -VorlA-.^meriea;  and  for  that  putpose.  to  repeal. 
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or  to  suspend,  the  opei-ation  of  any  acts  of  Parliament  so  far  as  they 
related  to  ihe  said  Colonies.  A  peace  was  soon  after  concluded,  and  the 
independence,  which  the  abovementioned  colonies  had  before  declar- 
ed, was  allowed  to  Ihein,  under  the  title  of  the  Untied  Stales  of  Ame- 
rica. See  this  Diet,  title  A'avigarion  .'lets. 

Stal.  5  Geo.  2.  c.  7.  regidates  suits  in  the  Courts  of  Law  and  Equity 
in  the  Plantations;  and  makes  houses,  lands,  negroes,  and  real  estates, 
assets  to  pay  debts — Srai.  13  Geo.  o.  c.  14.  enforces  mortgages  of 
estates  in  the  ll'esi  India  Colonies,  and  the  mode  of  proceeding 

to  foreclose  the  same  Siat.  32  Geo.  3.  c.  75.  declares  that  offices  in 

Plantations  shall  only  be  granted  by  patent,  during  the  residence  of 
the  grantee  and  i/uamdiu  se  dene  .t^esserit;  and  on  absence  or  misbeha- 
viour, the  officer  is  removable  by  the  Governor  and  Council,  who 
may  also  give  leave  of  absence. 

By  slut.  1 1  b*  12  Jl'il  3.  r.  12.  confirmed  and  extended  by  42  Geo. 
3.  c.  85,  all  offences  committed  by  Governors  of  Plantations  or  any 
other  persons  in  the  execution  of  their  offices,  in  any  public  senice 
abroad,  may  be  prosecuted  in  the  Court  of  King's  Bench  in  Jivi^land. 
The  indictment  is  to  be  laid  in  Middlesfjc;  and  the  offenders  are  pu- 
nishable as  if  the  offence  had  been  committed  in  Kn^land^  and  also 
incupacitated  from  holding  any  office  under  the  Crown.  The  Court 
of  K.  B.  is  empowered  to  award  a  mandamus  to  any  Coun  of  Judica- 
ture, or  to  the  Ciovemor,  Isfc.  of  the  coinitry  where  the  offence  was 
committed,  to  obtain  proofs  of  tlie  matter  alleged:  and  the  evidence 
is  to  be  transmitted  back  to  that  Court,  and  there  admitted  on  the  trial. 
See  further  title  East  India  Com/iaiiy. 

As  to  the  limits  and  government  of  the  Province  of  Quebec,  see 
slats.  14  Geo.  3.  e.  83:  31  Geo.  3.  r.  31. 

Courts  of  Civil  Jurisdiction  in  A'enfoundtand  are  established  and 
regulated  by  mat.  33  Geo.  3.  c.  76:  continued  by  several  subsequent 
acts. 

A  Court  of  Criminal  J  urisdiction  in  ATorfull;  Island,  on  the  eastern 
coast  of  JW-w  South  tl'ales,  whither  felons  are  now  transported,  is  es- 
tablished and  regulated  by  stats.  27  Geo.  3.  c.  2:  34  Geo.  3.  c.  45:  35 
Geo.  5.  c.  18.  See  this  Diet,  title  Transftorta'ion. 

PLANTS,  destroying,  See  title  Mischief,  Alalicious;  as  to  stealing 
plants,  see  iMreeny  \.  \. 

PLATL,  Vessels  and  utensils  of  gold  and  silver.  By  slat.  29  Geo. 
2.  c.  14,  a  tax  was  laid  on  ail  persons  possessed  of  Plate;  but  that 
statute  was  repealed  by  stat.  17  Geo.  3.  r.  39. 

By  Htat.  7  55*  8  W.  3.  c.  19.  s.  3.  Public  houses  were  prohibited 
from  using  plate.  After  this  pan  of  the  act  had  lain  dormant  niany 
years,  a  set  of  informers  suddenly  arose,  and  brought  a  number  of  ac- 
tions for  the  penalties,  forfeited  by  virtue  of  the  act;  whereupon  many 
publicans  raised  a  sum  of  money  to  pay  the  expence  of  a  bill  to  re- 
peal this  clause,  which  they  obt:uned  by  ttal.9  Geo.  3.  c.  11.  Sec  title 
Go/dsmit/if. 

PLAYHOUSE,  Playioutes  were  originally  instituted  with  a  design 
of  recommending  virtue  and  exposing  ^ice  and  folly;  t|ierefore  are  not 
in  their  own  nature  nuisances:  but  it  hath  been  holden  lh:it  a  common 
Flayhouse  may  be  a  nuisance,  if  it  draw  together  great  numbers  of 
coaches,  {j'r.  as  to  pi  ove  generally  inconvenient  to  the  places  adja- 
cent. 5  Mod.  J42.  See  title  .Vuisunce. 

If  any  persons  in  I'lay.i,  iJc.  jestingly  or  profenely  use  the  name  of 
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God,  tliey  forfeit  10/.  Siai.  3  Jac.  1.  r.  21.  And  Players  speaking  any 
thing  in  derogation  of  the  Book  of  Common  I'raycr,  are  liable  to  for- 
feitures and  imprisonment.  Stai.  1  Uli:.  c.  2.  §  9.  Also  acting  /'lays 
or  interludes  on  a  Sunday  is  subject  to  penalties,  by  atal.  I  Car.  I.  c. 
I .  See  title  Simday. 

By  itat.  10  Geo.  2.  c.  28.  No  person  shall  act  any  new  Play  or  addi- 
tion to  an  old  one,  'arc.  unless  a  true  copy  thereof,  signed  by  the  master 
of  the  Plaijtiau.if,hc  sent  to  the  i.ordt;hamberlain/ou«ftn  rfai/s  before 
acted;  who  may  prohibit  the  representing  any  stage  Play;  and  persons 
acting  contrary  to  such  prohibition,  forfeit  50/.  and  their  licences,  bV. 
And  no  licence  is  to  be  given  to  act  Platjs,  but  in  the  ciiy  and  liber- 
tics  of  U't  siminsler,  or  places  of  his  Majesty's  residence:  But  by  slat. 
28  Geo.  3.  f.  30.  the  General  or  Quarter  Sessions  may  licence  Thea- 
tres in  country  towns  and  places,  for  60  days  at  a  time,  under  certain 
restrictions:  and,  by  special  Acts  of  Parliament,  Playhouses  are  per- 
mitted to  be  erected  in  various  places. 

By  the  above  siai.  1 0  Geo.  2.  c.  28.  Every  actor  for  hire,  (if  he  shall 
have  no  legal  settlement  where  he  acts,)  without  authority  from  the 
Kinj;  or  the  Lord  Chamberlain,  shall  be  deemed  a  rogue  and  a  vaga- 
bond, and  be  punished  as  such,  or  forfeit  50/.;  and  Plays  acted  in  any 
place  where  liijuors  are  sold,  shall  be  deemed  to  be  acted  for  hire. 

Tumbling  is  not  an  entertainment  of  the  stage  within  the  meaning 
of  this  statute.  6  Term  Jic/i.  28fi. 

PL.\YS  and  G.WIES,  See  this  Diet,  titles  Gaming;  Muisance. 

PLE  \,  Placiium.'\  That  w  hich  either  party  alleges  for  himself  in 
conn,  in  a  cause  there  depending  to  be  tried. 

PLE.'\DABLE  BRIEFS,  are  precepts  directed  to  the  Sheriffs, 
who  therctipon  cite  parties,  and  hear  and  determine;  and  this  citation 
must  be  particular  according  to  the  old  custom.  Scotch  Did. 

PLE.ADING  in  a  large  sense,  contains  all  the  proceedings  from 
the  declaration,  till  issue  is  joined;  but  is,  in  its  immediate  sense, 
taken  for  the  defendant's  answer  to  the  declaration. 

Pleadings  are  the  mutual  altercations  between  the  plaintiff  and 
defendant  in  a  suit;  which  at  present  are  set  down  and  delivered  in- 
to the  proper  office  in  writing;  though  formerly  they  were  usually 
put  in  by  their  Coun.sel  ore  tenus  or  viva  voce  in  open  Court,  and  then 
minuted  down  by  the  chief  clerks  or  prothonotaries:  whence,  in  the  old 
Law  French,  the  Pleadings  are  frequently  denominated  the  fiarol.  3 
Comm.  c.  20. 

I.  The  general  Princifiles  of  Pleading,  in  Civil  Cases  in  the  Common 
Imiv  Courts. 

1.  ./is  to  the  Declaration^  and  other  Jiroceedings^/irevious  to  the 

Plea. 

2.  Of  the  Plea  and  other  Proceedings,  Jirevious  to  the  Issue. 

3.  Cf  the  Issue  and  Record;  of  the  Language  oj  Pleadings;  and 

of  Pe/iliader,  '<Jc. 

4.  The  Praelice  of  the  Courts  as  to  the  Time  and  Manner  of  en- 

tf  ring  Pleas. 

II.  Of  Pleadings  in  Criminal  Cases;  and  see  this  Diet,  titles  Judg- 
ment (^Criminal');  lixecution  and  Reftrievc. 

VPor  the  general  Principles  of  Pleadings  in  Equity,  see  this  Diction- 
ary, titles  Chancery;  Equity.] 

T.  l.I,<J  TBB  Declar.ition,  Aarrtttio  or  Count,  antiently  called 


PLEADING,  r.  1. 


163 


Uie  tale,  tlie  plaintiff  sets  fonh  his  cause  of  complaint  at  length;  be- 
ing indeed  only  an  amplification  or  exposition  of  the  original  wiit  up- 
on which  his  action  is  founded,  with  the  additional  circumstances  of 
time  and  place  when  and  where  the  injury  was  committed. 

It  is  generally  usual  in  actions  upon  the  case  to  set  forth  several 
cases,  by  different  counts,  in  the  same  declaration;  so  that  if  the  plain- 
tiff fails  in  the  proof  of  one,  he  may  succeed  in  another.  As.  in  an 
action  on  the  case,  upon  an  afium/isit  for  goods  sold  and  delivered, 
the  plaintiff  usually  counts  or  declares,  first,  upon  a  settled  and  agreed 
price  between  hiiii  and  the  defendant;  as  that  they  bargained  for  twenty 
pounds:  and  lest  he  should  fail  in  the  proof  of  this,  he  counts  likew  ise 
upon  a  qnanium  vulihani;  that  the  defendant  bought  other  goods, 
and  agreed  to  pay  him  so  much  as  they  wcic  reasonably  worth;  and 
then  avers  that  they  were  worth  other  twenty  pounds:  and  so  on  in 
three  or  four  different  shapes;  and  at  last  concludes  with  declaring, 
that  the  defendant  had  refused  to  fulfil  any  of  these  agreements, 
whereby  he  is  endamaged  to  such  a  value.  And  if  he  proves  the  case 
laid  in  any  one  of  his  counts,  though  he  fails  in  the  rest,  he  shall  re- 
cover proportionable  damages.  This  declaration  always  concludes 
with  these  words,  and  thereupon  he  brings  suic"  tsfc.  "  indc  pyoducU 
sectam,*  is'c.  By  which  words,  Auit  or  sccta  (a  urtjumdo),  were  anti- 
ently  understood  the  witnesses  or  followers  of  the  ])laintiff.  Sctd.  on 
i'ortesc.  c.  2 1 .  For  in  former  times  the  law  would  not  put  the  defend- 
ant to  the  trouble  of  answering  the  charge,  till  the  plaintiff  had  made 
out  at  least  a  probable  case.  Bract.  400:  Flct.  I.  2.  c.  6.  But  the  ac- 
tual production  of  the  suit,  the  sccta,  Qvfoltoiucrs,  is  now  antiquated; 
and  hath  been  totally  disused)  at  least  ever  since  the  reign  of  £dw. 
III.  though  the  form  of  it  still  continues.  3  Comm.  c.  20. 

At  the  end  of  the  declaration  are  added  also  the  plaintiff's  common 
pledge  of  prosecution,  Jo/in  Doc  and  Richard  Roc,  which  are  now 
mere  names  of  form;  tliough  formerly  they  were  of  use  to  answer  to 
the  King  for  the  amercement  of  the  plaintiff,  in  case  he  were  non- 
suited, barred  of  his  action,  or  had  a  verdict  or  judgment  against  him. 
3  Butstr.  275:  4  Inst.  189.  But  now  he  is  punished  by  payment  of  the 
costs.  See  this  Diet,  titles  Costs;  Discontinuance  of  Process;  .Vonsuit; 
Pledges. 

A  Declaration  must  be  entitled  of  the  Term  when  the  writ  is  re- 
turnable, though  in  certain  cases  it  need  not  actually  be  filed  till  the 
ncs.1  term:  so  that  in  these  latter  cases  the  plaintiff  cannot  recover 
any  demand  arising  after  the  term  when  the  writ  is  returnable, 
though  before  the  declaration  is  actually  filed.  3  Term  Re/t.  K.  B. 
624;  and  see  I  East's  Rejt.  133. 

When  the  plaintiff  hath  slated  his  case  in  the  declaration,  it  is  in- 
cumbent on  the  defendant  within  a  reasonable  time  to  make  his  de- 
fence, and  to  put  in  a  Plea;  else  the  plaintiff  will  at  once  recover 
judgment  by  default  or  nihil  dicit  of  the  defendant.  Sec  title  Judt^menl. 

As  to  the  true  meaning  of  this  word  Defence,  and  the  nature  of  it 
in  various  actions,  sec  this  Diet,  title  Defence. 

Before  any  defence  made,  however,  if  at  all,  cognizance  of  the  suit 
must  be  claimed  or  demanded;  when  any  person,  or  body  corporate 
hath  the  franchise,  not  only  of  holding.  Pleas  within  a  particular  li- 
mited jurisdiction,  but  also  of  the  cognizance  of  Pleas:  and  that,  either 
'.uithout  any  words  exclusive  of  other  courts,  which  entitles  the  lord 
of  the  franchise,  whenever  any  suit  that  belongs  to  his  jurisdiction 
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is  commenced  in  ihc  courts  at  IVcsiminnier,  to  demand  Ihe  cogni- 
zance thereof;  or  taiih  such  exclusive  words,  which  also  entitle  the 
defendant  to  plead  to  the  jurisdiction  of  the  court.  2  Lord  Raym. 
836:  \0  M(iU.  126.  Upon  this  claim  of  cognizance,  if  allowed,  all  pro- 
ceedings shall  cease  in  the  superior  court,  and  the  iilaintift'  is  left  at 
liberty  to  pursue  his  remedy  in  the  special  jurisdiction.  It  must  be 
demanded  before  full  defence  is  made,  or  imparlance  prayed;  for 
these  are  a  submission  to  the  jurisdiction  of  the  superior  court, 
and  the  delay  is  a  laches  in  the  lord  of  the  franchise:  and  it  will  not 
be  allowed,  if  it  occasions  a  failure  of  justice,  or  if  an  action  be 
brought  against  the  person  himself,  who  claims  the  franchise,  un- 
less he  hath  also  a  power  in  such  case  of  making  another  judge.  See 
KcM.  Km.  128:  2  Vmir.  363:  //</*.  87;  and  this  Diet,  titles  Cogni- 
zance;  Courts  of  iht  Univcrhirics;  and  /tost.  4. 

After  defence  made,  the  defendant  must  put  in  his  Plea.  But,  be- 
fore he  tlefcnds,  he  is  in  certain  cases  entitled  to  demand  one  i'm/iar- 
tance  or  licrntia  /oijiieiidi;  and  may,  before  he  pleads;  have  more  grant- 
ed, by  consent  of  the  court;  to  see  if  he  can  end  the  matter  amicably 
without  further  suit,  by  lolking  with  the  plaintiff;  See  this  Diet,  title 
Im/iartaiice  and  /itint.  4.  There  are  also  many  other  previous  steps 
which  may  be  taken  by  a  defendant  before  he  ])Uts  in  his  I'lea.  He 
may,  in  real  actions,  demand  a  vifiv  of  the  thing  in  question,  in  order 
to  ascertain  its  identity  and  other  circumstances.  Sec  title  '';>?».  He 
may  crave  oyer  of  the  writ,  or  of  tlic  bond,  or  other  specialty  upon 
which  the  action  is  brought:  that  is,  to  Inar  it  read  to  him.  See  title 
Oyer.  In  real  actions  also  the  tenant  may  pray  in  aid,  or  call  for  assis- 
tance of  another,  to  help  him  to  plead,  because  of  the  feebleness  or 
imbecility  of  his  own  estate.  Thus  a  tenant  for  life  may  pray  in  aid  of 
him  that  hath  the  inheriunce  in  remainder  or  reversion;  and  an  incum- 
bent may  pray  in  aid  of  the  Patron  and  Ordinary:  that  is,  that  they 
shall  be  joined  in  the  action  and  help  to  defend  the  title.  See  title 
Aid  Prayer.  Voucher  also  is  the  calling  in  of  some  person  to  answer 
the  action,  that  hath  warranted  the  title  to  the  tenant  or  defendant. 
This  is  still  used  in  the  form  of  common  recoveries  which  are 
grounded  on  a  writ  of  entry;  a  species  of  action  that  relies  chiefly  on 
the  weakness  of  the  tenant's  title,  who  therefore  vouches  another  per- 
son to  warrant  it;  See  title  Necovery.  In  assises  indeed,  where  the 
principal  question  is,  whether  the  demandant  or  his  ancestors  were 
or  were  not  in  possession  till  the  ouster  happened;  and  the  title  of 
the  tenant  is  little  (if  at  all)  discussed,  there  no  voucher  is  allowed; 
but  the  tenant  may  bring  a  writ  o(  ':i'arraniia  chart x  against  the  war- 
i-antor,  to  compel  him  to  assist  him  w  ith  a  good  Plea  or  defence,  or 
else  to  render  tlamages  and  the  value  of  the  land,  if  recovered  against 
the  tenant,  P.  .V".  B.  135:  .See  title  Ji'arraiura  Chartte.  In  many  real 
actions  also,  brought  by  or  against  an  infant  under  the  age  of  twenty- 
one  years,  and  also  in  actions  of  debt  brought  against  him,  as  heir  to 
any  deceased  ancestor,  either  party  may  suggest  the  nonage  of  the  in- 
fant, and  pray  that  the  proceedings  may  be  deferred  till  his  full  age; 
or  (in  the  legal  phrase)  that  the  infant  may  have  his  age,  and  that 
the  liarol  may  demur;  that  is,  that  the  pleadings  may  be  staid;  and 
then  they  shall  not  proceed  till  his  full  age,  unless  it  be  apparent  that 
he  cannot  be  prejudiced  thereby.  Dy.  137:  Finch.  1.  360.  But,  by 
the  sfaf.  WcHtm.  1.  3  Edw.  I.  c.  46;  i7ar.  Gloc.  6  Ediv.  I.e.  2.  in  writs 
of  entry  sur  disseisin  in  some  particular  cases,  and  in  actions  ances- 
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Iral  brought  by  an  infant,  the  parol  shall  not  demur:  otherwise  he 
■might  be  deforced  of  his  whole  property,  and  even  want  a  mainte- 
nance,  till  he  came  of  age  So  likewise  in  a  writ  of  dower  the  heir 
shall  not  have  his  age;  for  it  is  necessary  that  the  widow's  claim 
be  immediately  determined,  else  she  may  want  a  present  subsistence. 
1  Roll.  Abr.  137.  Nor  shall  an  infant  patron  have  it  in  a  quarc  im/ie- 
dil,  since  the  law  holding  it  necessary  and  expedient  that  the  church 
be  immediately  filled.  1  Roll.  Abr.  138. 

2.  When  the  proceedings  above  particularised  are  over,  the  de- 
fendant must  then  put  in  his  excuse  or  Plea.  Pleas  are  of  two  sorts; 
dilaiory  Pleas,  and  Pleas  lo  Ihc  action.  Dilatory  Picas  are  such  as  tend 
merely  to  delay  or  put  off  the  suit,  by  questioning  the  propriety  of 
the  remedy,  rather  than  by  denying  the  injury:  Picas  to  the  action 
are  such  as  dispute  the  very  cause  of  suit.  Tlie  fomicr  cannot  be 
pleaded  after  a  general  imparlance,  which  is  an  acknowledgment  of 
the  propriety  of  the  action.  See  title  Iniftarlan.cc. 

Plran  in  bar  may  come  after  a  continuance,  or  general  imparlance; 
but  if  such  Plea  be  first  pleaded,  the  defendant  shall  not  be  admitted 
afterwards  to  plead  in  abatement  of  the  writ,  wliich  is  allowed  lo  be 
good  by  pleading  in  bar  to  the  action;  yet  mailt  r  rccard  may  be 
shewn  in  arrest  of  judgment  ^  and  thereby  the  writ  be  abated.  Hob. 
280,  281. 

In  good  order  of  pleading,  a  person  ought  to  plead, 
1st,  To  ihe  Jurisdiclion  of  the  Court. 

2dly,  To  the  Person  of  the  Plaintiff;  and  next  of  the  Defendant. 

3dly,  To  the  Writ. 

4lhly,  To  the  Action  of  the  Writ. 

Sthly,  To  Ihe  Count  or  Declaration. 

6thly,  To  Ihe  Action  iuclf  in  bar  thereof. 

A  Plea  to  the  jurisdiction  is  called  a  foreign  Plea.,  because  it  al- 
leges that  the  matter  ought  to  be  tried  in  another  court,  tffc.  and  every 
such  Plea  ought  lo  give  some  other  Court  by  which  the  matter  may 
be  tried.  6  Ea.ii's  Re/i.  58.". 

The  Plea  to  the  Writ^  Isfc.  is  for  variance  between  the  writ  and 
record,  death  of  parlies,  misnomer,  joint-teuancy,  i^fc.  and  may  be  to 
the  writ  and  bill,  or  count  together. 

Pleas  to  the  count  or  declaration  are  variance  between  the  writ  and 
count;  specialty  of  record;  incerlainty,  Sec.  and  all  these  are  properly 
Pleas  in  abatement.  Sec  this  Diet,  title  Abatement. 

Plea  lo  the  action  rf  the  Writ  is,  where  one  pleadelh  such  matter 
which  sheweth  the  plaintiff  had  no  cause  to  have  the  rjrii  brought. 
.\nd  a  Plea  in  bar  to  the  action  itself  is,  when  defendant  pleadelh  a 
Plea,  \vhich  is  sufficient  to  overthrow  ihc  action.  Kitch.  95:  JJt.  196. 
Pleas  in  bar,  such  as  a  release,  the  statute  of  liniit:itiuns,  agreement 
with  satisfaction,  &c.  destroy  the  plaintiff's  action  forever:  but  Pleas 
in  abatement  are  temfiorary  and  dilatory,  and  do  not  destroy  the  ac- 
tion, only  slo/L  the  cause  for  a  while,  till  ihe  defect  is  removed.  2 
Lutm.  1 174. 

Dilaiory  Pleas  therefore  are;  To  the  jurisdiclion  of  the  court:  alleg- 
iog,  thalit  ought  noi  lohohl  Plea  of  this  injury,  it  arisine  in  He/,-*  or 
beyond  sea;  or  because  the  land  in  question  is  of  antient  demesne, 
and  ought  only  lo  be  demanded  in  the  lord's  coun.  Sec.  To  the  difa- 
'■itily  of  the  plaintiff,  by  reason  whereof  he  is  incapable  to  commence 
ir  coniinnc  the  suit;  as,  that  he  is  an  alien  enemy,  outlawed,  excom- 
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jnunicated,  attainted  of  treason  or  felony,  under  a  firemunire,  not  m 
rcrum  nalurd  (being  only  a  fictitious  person),  an  infant,  a  feme-co- 
vert, or  (formerly)  a  tunnk  professed.  In  abatement;  which  abate- 
ment is  cither  of  the  writ,  or  the  count,  for  some  defect  in  one  of 
them;  as  by  misnomer  of  the  defendant,  giv  ing  him  a  wrong  addition, 
or  other  want  of  form  in  any  material  respect.  Indeed  all  dilatory 
Picas  are  called  I'leas  in  abatement,  in  contradistinction  to  picas  in 
bar.  Or,  it  may  be,  that  the  plaintiff  is  dead;  for  the  death  of  either 
party  is  generally  an  abatement  of  the  suit  in  personal  actions.  See 
this  Diet,  title  friction:  and  further  title  Abatement  I.  6.  c.  Also  he 
mav  plead  in  abatenient  another  action  depending  of  the  same  nature, 
for  the  same  thing,  kc.  and  if  a  person  mistaking  his  first  action, 
bring  another  action  without  discontinuing  the  first,  this  Flea  may  be 
pleaded.  1  Ralk.  392.  See  title  .ibatrment. 

These  Picas  in  abatement  were  formerly  very  often  used  as  mere 
dilatory  Pleas,  without  any  foundation  of  truth,  and  calculated  only 
for  delay;  but  now  by  stat.  4  &  5  Ann.  c.  16.  no  dilatory  Plea  is  to  be 
admitted,  without  affidavit  made  of  the  truth  thereof,  or  some  proba- 
ble matter  shewn  to  the  court  to  induce  them  to  believe  it  true.  And 
with  respect  to  the  Pleas  themselves,  it  is  a  rule,  that  no  exception 
shall  be  admitted  against  a  declaration  or  writ,  unless  tho  defendant 
will  in  the  same  Plea  give  the  plaintiff  a  better;  that  is,  shew  him 
how  it  might  be  amended;  that  tliere  may  not  be  two  objections  upon 
the  same  account.  Brownl.  139.  Neither,  by  stat.  8  Sc  9  IV.  3.  r.  31. 
shall  any  plea  in  abatement  be  admitted  in  any  suit  for  partition  of 
lands;  nor  shall  the  same  be  abated  by  reason  of  the  death  of  any  te- 
nant. 

All  Pleas  to  the  jurisdiction  conclude  to  the  cognizance  of  the 
court;  praying  "judgment,  whether  the  court  will  have  further  cog- 
nizance of  the  suit:"  Pleas  to  the  disability  conclude  to  the  person; 
by  praying  "judgment,  if  the  said  A.  (the  plaintiff)  ought  to  be  an- 
swered:" and  Pleas  in  abatement  begin  "  That  the  defendant  ought 
not  to  answer,"  Sec.  and  (when  the  suit  is  by  original)  conclude  to 
the  writ  or  declaration;  by  praying  "judgment  of  the  writ,  or  decla- 
ration, and  that  the  same  may  be  quashed,"  eassctur,  made  void,  or 
abated:  but,  if  the  action  be  by  bill,  the  Pica  must  pray  "  judgment 
of  the  bill,"  and  not  of  the  declaration;  the  bill  being  here  the  ori- 
ginal, and  the  declaration  only  a  copy  of  the  bill.  See  title  Original. 

It  has  been  resolved,  that  where  a  Plea  is  in  abatement,  if  it  be  of 
necessity  that  the  defendant  must  disclose  matter  of  bar,  he  shall 
have  his  election  to  take  it  either  by  way  of  bar,  or  abatement.  2 
Mod.  65. 

When  these  dilatory  Pleas  arc  allowed,  the  cause  is  cither  dis- 
missed from  (hat  jurisdiction;  or  the  plaintiff  is  stayed  till  his  dis- 
ability be  removed;  or  he  is  obliged  to  sue  out  a  new  writ,  by  leave 
obtained  from  the  Court;  or  to  amend  and  new-frame  his  declara- 
tion. But  when,  on  the  other  hand,  they  arc  over-ruled  as  frivolous, 
the  defendant  has  judgment  of  res/iontleat  ouster,  or  to  answer  over 
in  some  better  manner. 

It  is  then  incumbent  on  him  to  plead  a  Plea  to  the  action;  that  is, 
to  answer  to  the  merits  of  the  complaint.  This  is  done  by  confessing 
or  denying  it. 

A  confession  of  the  whole  complaint  is  not  very  usual,  for  then 
the  defendant  would  probably  end  the  matter  sooner:  or  not  plead 
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at  all,  but  suffer  judgment  to  go  by  default.  Vet  sometimes,  after  ten- 
der and  refusal  of  a  debt,  if  the  creditor  harasses  liis  debtor  with  an 
action,  it  then  becomes  necessary  for  the  defendant  to  acknowledge 
the  debt,  and  plead  the  tender;  adding  that  he  has  always  been  ready, 
tout  frfiifis  firisty  and  still  is  ready,  encore  firistj  to  discharge  it.  See 
title  Tender.  But  frcquenily  the  defendant  confesses  one  pare  of  the 
complaint,  (by  a  cognovit  actionem  in  respect  thereof,)  and  traverses 
or  denies  the  rest:  in  order  to  avoid  the  expence  of  carrying  that 
part  to  a  formal  trial,  which  he  has  no  ground  to  litigate.  A  species 
of  this  sort  of  confession  is  the  fiayment  of  money  into  court;  which 
is  for  the  most  part  necessary  upon  pleading  a  tender,  and  is  itself  a 
kind  of  tender  to  the  plaintiff';  by  paying  into  the  hands  of  the  proper 
officer  of  the  court  as  much  as  the  defendant  acknowledges  to  be  due, 
together  with  the  costs  hitherto  incurred,  in  order  to  prevent  the  ex- 
pence  of  any  farther  proceedings.  Sec  title  Money  into  Court.  To 
this  head  may  also  be  referred  the  practice  of  what  is  called  a  -^W-y^J 
whereby  the  defendant  acknowledges  the  justice  of  the  plaintiff's  de- 
mand on  the  one  hand;  but,  on  the  other,  sets  up  a  demand  of  his 
own,  to  counterbalance  that  of  the  plaintiff  either  in  the  whole  or  in 
part.  See  title  'Set-off'. 

Pleas  that  totally  deny  the  cause  of  complaint)  are  either  the  fffnc- 
rat  issue,  or  a  sfieciai  Plea,  in  bar. 

The  general  Issue  or  general  Plea  is,  what  traverses,  thwarts,  and 
denies  at  once  the  whole  declaration;  without  offering  any  special 
matter  whereby  to  evade  it.  As  in  trespass  either  x-:  et  armis,  or  ou 
the  case,  A'ot  guilty  in  debt  upon  contract,  nihil  ( nil )  debet,  "  he 
owes  nothing;"  in  debt  on  bond,  non  tst  faciumy  "  it  is  not  his  deed;*' 
or  an  assunipsit,  non  assum/mt,  "  he  made  no  such  promise."  Or  in 
real  actions,  nul  torty  **no  wrong  done;"  nul dinscisiny  "  no  disseisin;" 
and  in  a  writ  of  right,  the  mise  or  issue  is,  that  the  tenant  has  more 
right  to  hold  than  the  demandant  has  to  demand.  These  Pleas  arc 
called  the  general  issue;  because,  by  importing  an  absolute  and  ge- 
neral denial  of  v/hat  is  alleged  in  the  declaration,  they  amount  at 
once  to  an  issue;  by  which  is  meant  a  fact  affirmed  on  one  side  and 
denied  on  the  other.  See  further  this  Diet,  title  Issue. 

Formerly  the  general  issue  was  seldom  pleaded,  except  when  the 
parly  meant  wholly  to  deny  the  charge  alleged  against  him.  But 
when  he  meant  to  distinguish  away  or  palliate  the  charge,  it  was  al- 
ways usual  to  set  forth  the  paiticular  facts  in  what  is  called  a  sfieciaL 
Plea;  which  was  originally  intended  to  apprize  the  court  and  the  ad- 
verse party  of  the  nature  and  circumstances  of  the  defence,  and  to 
keep  the  law  and  the  fact  distinct.  And  it  is  an  invariable  rule,  that 
evei7  defence,  which  cannot  be  thus  specially  pleaded,  may  be  given 
in  evidence,  upon  the  general  issue  at  the  trial.  But,  special  pleading 
having  been  frequently  perverted  to  the  purposes  of  chicane  and  de- 
lay, the  courts  have  in  some  instances,  and  the  Legislature  in  many- 
more,  permitted  the  general  issue  to  be  pleaded,  which  leaves  every 
thing  open,  the  fact,  the  law,  and  the  equity  of  the  case;  and  have 
allowed  special  matter  to  be  given  in  evidence  at  the  trial.  And. 
though  it  should  seem  as  if  much  confusion  and  uncertainty  would 
follow  from  so  great  a  relaxation  of  tlie  strictness  antiently  observed, 
yet  experience  has  shewn  it  to  be  otherwise;  especially  with  the 
aid  of  a  new  trial,  in  case  eiiher  partv  be  unfairly  surprized  hv  the 
other. 
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S/iecial  Picas  in  bar  of  the  plaintiff's  demand,  arc  very  \arious,  ac- 
cording to  the  circumstances  of  the  defendant's  case.  As,  in  real  ac- 
tions, a  general  release  or  a  fine  both  of  which  may  destroy  and  bar 
the  plaintiff's  title:  or,  in  personal  actions,  an  accord,  arbitration, 
conditions  performed,  noiiagc  of  the  defendant,  or  some  other  fact 
which  precludes  the  plaintiff' from  his  action.  A  jusiijicatim  is  like- 
wise a  special  Plea  in  bar;  as  in  actions  of  assault  and  battery,  sm 
assault  demesne,  tliat  it  was  the  plaintiff's  own  original  assault;  in 
trespass  that  the  defendact  did  the  thing  complained  of  in  right  of 
eomc  office  which  warranted  him  so  to  do;  or,  in  an  action  of  slander, 
that  the  plaintiff  is  really  as  bad  a  man  as  the  defendant  said  he  vas. 
Sec  title  JustlJiealio7i. 

The  statutes  of  limitaHtn  may  also  be  pleaded  in  bar;  that  is,  the 
time  limited  by  certain  acts  of  parliament,  beyond  which  no  plaintiff 
can  lay  his  cause  of  action;  as  to  which  see  this  Diet,  title  Limita- 
tion of  .Actions. 

An  Ksio/i/iel  is  likewise  a  special  Plea  in  bar:  which  happens 
where  a  man  haih  done  some  act,  or  executed  some  deed,  which 
estops  or  precludes  him  from  averring  any  thing  to  the  contrary. 
As  if  tenant  for  years  (who  hath  no  freehold)  levies  a  fine  to  another 
person.  Though  this  is  void  as  to  strangers,  yet  it  shall  work  as  an 
estoppel  to  the  cognizor;  for,  if  he  afterwards  brings  an  action  to  re- 
cover these  lands,  and  his  fine  is  pleaded  against  him,  he  shall  there- 
by be  estopped  from  saying  that  he  had  no  freehold  at  the  tiihe,  and 
therefore  was  incapable  of  levying  it.  See  title  Esio/iflel. 

No  matter  of  tlefence  arising  after  action  brought  can  properly 
be  pleaded  in  bar  of  the  action  generally,  but  it  ought  to  be  pleaded 
in  bar  of  the  further  maintetiance  of  the  suit.  4  EasCs  Reft.  502. 

The  conditions  and  qualities  of  a  Plea  (which,  as  well  as  the  doc- 
trine of  estoppels,  will  also  hold  equally,  mutatis  mutandis^  With  re- 
gard to  other  parts  of  pleading)  are,  1 .  That  it  be  single  and  con- 
taining only  one  matter;  for  duplicity  begets  confusion.  But  by  stal. 
4  W  5  jlnn.  c.  16.  a  man  with  leave  of  Court  may  plead  two  or  more 
distinct  matters  or  single  Pleas;  as  in  an  action  of  assault  and  bat- 
tery, these  three;  not  guilty,  son  assault  demesne,  and  the  statute  of 
limitations.  (But  this  statute  does  not  extend  to  penal  actions,  4  T.  R. 
A'.  B  701.)  2.  That  it  be  direct  and  positive,  and  not  argumentative. 
3.  That  it  have  convenient  certainty  of  time,  place,  and  persons.  4. 
That  it  answer  the  plaintiff's  allegations  in  every  material  point.  5. 
That  it  be  so  pleaded  as  to  be  capable  of  trial. 

Special  Pleas  are  usually  in  the  affirmative,  sometimes  in  the  nega- 
tive, but  they  always  advance  some  new  fact  not  mentioned  in  the 
declaration;  and  then  they  must  be  averred  to  be  true,  in  the  com- 
mon form: — "  and  this  he  is  ready  to  verify." — This  is  not  necessary 
in  Pleas  of  the  general  issue;  those  always  containing  a  total  denial 
of  the  facts  before  advanced  by  the  other  party,  and  therefore  put- 
ling  him  upon  the  proof  of  them. 

£ach  Plea  is  to  have  its  proper  conclusion;  and,  regularly,  all 
Pleas  that  are  affirmative  conclude,  "  And  this  he  is  ready  to  ve- 
rify," £5'c.  In  a  P/ea  in  bar,  the  defendant  in  the  beginning  says, 
"  That  the  plaintiff  ought  not  to  have  or  maintain  his  action  against 
him;"  and  concludes  to  the  action,  viz.  "  He  prays  judgment  if  the 
plaintiff  ought  to  have  or  maintain  his  action  against  him,"  Ss'r.  A 
P/ea  of  a  record  ought  to  conclude,  "  And  this  he  is  ready  to  verify 
by  the  record,"  tS'c. 
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It  is  said,  that  the  conchisioii  makes  the  Pica;  for  if  it  begins 
in  bar,  and  concludes  in  abatement,  it  is  a  Plea  in  abatement.  LJ. 
htuym.  337. 

It  is  a  rule  in  pleading,  that  no  man  be  allowed  to  plead  specially 
such  a  Plea  as  amounts  only  to  the  general  issue,  or  a  total  denial 
of  the  charge;  but  in  such  case  he  shall  be  driven  to  plead  the  gene- 
ral issue,  in  terms;  whereby  the  whole  question  is  referred  to  a  jury. 
But  if  the  defendant,  in  an  assize  or  action  of  trespass,  be  desirous 
to  refer  the  validity  of  his  title  to  tlie  Court  rather  than  the  Jury,  he 
may  state  his  title  specially,  and  at  the  same  time  give  colour  to  the 
plaintiff,  or  suppose  him  to  have  an  appearance  or  colour  of  title, 
bad  indeed  in  point  of  law,  but  of  which  the  jury  are  not  competent 
judges.  See  this  Diet,  title  Colour. 

Bonds  and  Deeds  are  to  be  pleaded  with  a./irqft  rC  hie  in  Curia.  See 
titles  Oyer;  Projert. 

When  the  Plea  of  the  defendant  is  thus  put  in,  if  it  does  not 
amount  to  an  issue  or  total  contradiction  of  the  declaration,  but  only 
evades  it,  the  plaintiff  may  plead  again,  and  reld'j  to  the  defendant's 
Plea;  either  traversing  it,  that  is,  totally  denying  it:  as  if  on  an  action 
of  debt  upon  bond  the  defendant  pleads  stAvit  ad  fliewy  "  that  he  paid 
the  money  when  due,"  here  the  plaintiff  in  his  Jieplicaiioji  may  to* 
tally  traverse  this  Plea,  by  denying  that  the  defendant  paid  it:  Or  he 
may  allege  new  matter  in  coiiti-adiction  to  the  defendant's  Plea;  as 
when  the  defendant  pleads  vo  an^urtl  made,  the  plaintiff  may  reply, 
and  set  forth  an  actual  award,  and  assign  a  breach:  Or  the  replication 
may  con/ess  and  avoid  the  Plea,  by  some  new  matter  or  distinction, 
consistent  with  the  plaintiff" 's  former  tleclaraiion;  as,  in  an  action  for 
trespassing  upon  land  whereof  the  plaintiff  is  seised,  if  the  defen- 
dant shews  a  title  to  the  land  by  descent,  and  that  therefore  he  had  a 
right  to  enter,  and  gives  colour  to  the  plaintiff,  the  plaintifi'  may  ei- 
ther traverse  and  totally  deny  the  fact  of  the  descent;  or  he  may  con- 
fess anil  avoid  it,  by  replying,  that  true  it  is  that  such  descent  hap- 
pened, but  that,  since  the  descent,  the  defendant  himself  demised  the 
lands  to  the  plaintiff  for  term  of  life.  See  titles  Ht  jdicaiibn;  Traverse. 
To  the  replication  the  defendant  may  rejoin.,  or  put  in  an  answer  cal- 
led a  Rejoinder.  The  plaintiff  may  answer  the  Rejoinder  by  a  Sur- 
rejoinder; upon  which  the  defendant  may  niiu.';  and  the  plaintiff  an- 
swer him  by  a  Sur-rebuUer.  See  for  further  information  those  titles 
in  this  Diet. 

The  whole  of  this  process  is  denominated  the  pleading;  in  the 
several  stages  of  whicli  it  must  be  carefully  observed,  not  to  depart 
or  vary  front  the  title  or  defence  which  the  party  has  once  insisted 
on.  for  tills  (which  is  called  n  Oe/iarturey  in  Pieadini;)  might  occa- 
sion endless  altercation.  Therefore  the  replication  must  support  the 
rleclaration,  and  the  rejoinder  must  support  the  Plea,  without  depart- 
ing out  of  it.  See  title  Dt/mrture. 

Yet  in  many  actions  the  plaintiff,  who  has  alleged  in  his  declaration 
a  general  wroitg,  may  in  his  replication,  after  an  evasive  Plea  by  the 
'ieftndaut,  reduce  that  general  wiong  to  a  more  particular  certainty, 
oy  assigning  the  injury  afresh  wit.'t  all  its  specific  circumstances,  in 
such  manner  as  clearly  to  ascertain  and  identify  it  consistently  with 
fiis  general  complaint;  which  is  called  a  jVew  or  A'ovcl  Jlssignment. 
As,  if  the  plaintiff  in  ti  espass  declares  on  a  breach  of  his  close  in 
D.;  and  the  defetidant  pleads  that  the  place  where  the  injun,-  is  said 
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to  have  happened,  is  a  certain  clobc  of  pasture  in  O.  wliich  descen- 
ded to  him  from  H.  his  fathci-,  and  so  is  his  own  freehold;  the  plain- 
lilfinay  reply  and  assign  another  close  in  D.  specifying  the  abuttals 
and  boundaries  as  the  real  place  of  the  injury.  Bro.  Mr.  title  Tre>- 
//«*«,  205.  281. 

It  hat!)  already  been  observed  that  du/ilkiiy  in  Pleading  must  be 
avoided.  Ihery  Plea  must  be  simple,  entire,  connected,  and  con- 
fined to  one  iinglc  point:  it  must  never  be  entangled  with  a  variet)- 
of  distinct  independent  answers  to  the  same  matter;  which  must  re- 
quire as  many  different  replies,  and  introduce  a  multitude  of  issues 
upon  one  and  the  same  dispute.  For  this  would  often  embarrass  the 
juiT,  and  sometimes  the  Court  itself,  and  at  all  events  would  greatly 
enhance  the  expence  of  the  parlies.  Yet  it  frequently  is  expedient  to 
plead  hi  such  a  manner,  as  to  avoid  any  implied  admission  ol  a  fact, 
which  cannot  with  propriety  or  safety  be  positively  affirmed  or  de- 
nied. And  this  nr,ty  be  done  by  w  hat  is  called  a  /'roiestarhn;  whereby 
the  party  interposes  an  oblique  allegation  or  denial  of  some  fact, 
liiotesling  (/iraimanito'},  that  such  a  natter  docs,  or  docs  not,  exist; 
antl  at  the  same  time  avoiding  a  direct  affirmation  or  denial.  Sec 
title  Frotciitufion. 

In  any  stage  of  the  Pleadings,  when  cither  side  advances  or  affirms 
any  new  matter,  he  usually  (as  has  been  said)  avers  it  to  be  true; 
"  and  this  he  is  ready  to  veiify."  On  the  other  hand,  when  either 
side  traverses  or  denies  the  facts  pleaded  by  his  antagonist,  he  usually 
tenders  a»  Jsnue^  as  it  is  termed;  the  language  of  w  hich  is  different, 
according  to  the  party  by  w  hom  the  issue  is  tendered;  for  if  the  tra- 
verse or  <lenial  conies  from  the  defendant,  the  issue  is  tendered  in 
this  manner,  "and  of  this  he  puts  himself  upon  the  country;"  there- 
by submitting  himself  to  the  judgment  of  his  Peers:  but  if  the  tra- 
verse lies  upon  the  plaintifi',  he  tenders  the  issue,  or  prays  the  judg- 
ment of  the  Peers  against  the  defenilani  in  another  form;  thus,  "  and 
this  he  prays  may  be  inquired  of  by  the  country." 

But  if  either  side  (as,  for  instance,  the  defendant)  pleads  a  special 
negative  Plea,  not  traversing  or  denying  any  thing  that  was  before 
alleged,  but  disclosing  some  new  negative  matter;  as  where  the  suit 
is  on  a  fond,  conditioned  to  perform  an  award,  and  the  defendant 
pleads,  negatively,  that  no  award  was  made,  he  tc  ndcrs  no  issue  upon 
Uiis  Plea;  because  it  does  not  yet  appear  whether  the  fact  w  ill  be  dis- 
j)uted,  the  plainlilf  not  having  yet  asserted  the  existence  of  any 
award:  but  when  the  plaintiff  replies,  and  sets  forth  an  actual  speci- 
fic award,  if  then  the  dcfendatit  traA  ei'ses  the  replication,  and  denies 
the  making  of  any  such  award,  he  then,  and  not  before,  tenders  an 
issue  to  the  plaintiff.  For  w  hen  in  the  course  of  pleading  they  come 
to  a  ]ioint,  which  is  allirmed  on  one  side,  and  denied  on  the  other,  they 
are  then  said  to  be  at  issue;  all  their  debates  being  at  last  contracted 
into  a  single  point,  w  hich  must  then  be  determined  cither  in  favour 
of  the  plaintifi' or  of  the  defendant.  Raym.  199. 

That  which  is  alleged  by  way  of  inducement  to  the  substance  of 
the  matter,  need  nut  be  as  certainly  alleged  as  the  substance  it- 
self. Plo-od.  8  1.  He  w  ho  pleads  in  the  negative,  is  not  bound  to  plead 
so  exaefly  as  be  who  pleads  in  the  aj[pr2iia(ive.  And  that  which  a  man 
cannot  have  certain  knowledge  of,  he  is  not  bound  certaiidv  to  plead. 
Phwd.  Zi.  80.  126.  129. 

^\'heve  the  matter  is  indifferent  to  l>e  well  or  ill,  and  the  parly 
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l>LEads  over,  the  Court  will  intcml  it  well.  Mod.  Cas.  136.  If  there 
he  a  repugnancy  in  Pleading,  it  is  error.  2  ylnd.  182:  Jint.  Cnti.  21. 
And  a  man  shall  not  take  advantage  of  his  own  wrong,  by  pleading, 
ijfc.  Cro.  Jac.  S88.  A  man  cannot  plead  any  thing  afterwards  which 
he  might  have  pleaded  at  first.  Ibid.  HB.  Surplusage  shall  never 
make  the  Pica  vicious,  but  where  it  is  cotitrary  to  the  matter  before. 
Raum.  8. 

livery  man  must  plead  such  plea  as  is  proper;  but  that  need  not  be 
pleaded  on  one  side,  which  will  come  properly  on  the  other.  Ilob.  3. 
rs.  162. 

Where  it  is  doubtful  between  the  parties,  whether  a  Pica  be  good 
or  not,  it  cannot  be  determined  by  the  Court  on  .notion,  but  there 
ought  to  be  a  demurrer  to  the  Plea;  and  on  arguing  thereof,  the 
Cotirt  will  judge  of  the /"/^a,  w  hether  good  or  bad:  And  no  advan- 
tage can  be  had  of  double  Pleading,  without  it/ii-cial  demurrer.  But 
though  the  Court  is  to  judge  of  Pleading,  titvy  ivili  not  direct  any 
/lenon  how  to  jdtad,  notwithstanding  the  matter  be  difficult;  for  the 
tiariica  must  {dead  at  their  peril,  and  Counsel  arc  to  advise,  tic. 
I.utw.  422. 

A  Plea  may  be  amended,  if  it  he  but  in  Itajwr-,  and  not  entered, 
jiaying  costs:  If  after  the  defendant  hath  pleaded,  the  plaintiff  alters 
his  declaration,  the  defendant  may  alter  his  Pica.  Sec  title  ^tnend- 
mtnt.  Falsehood  in  a  Plea,  if  not  hurtful  to  plaintiff,  nor  beneficial 
to  defendant,  doth  no  injury;  as  it  doth  where  detrimental  to  plaintiH", 
'Jfe.  2  IJll.  297.  Though  if  an  attorney  pleads  a  fal!,e  plea  by  deceit, 
it  is  against  his  oath,  and  he  may  be  fined.  I  Salk.  515. 

J.  An  Issue  upon  Matter  of  Law  is  called  a  Dt  murrer;  as  to  which 
sec  this  Dictionary  mider  thut  title. 

An  issue  of  fact  is,  w  here  the  fact  only,  and  not  the  law,  is  disputed. 
And  when  he  that  denies  or  traverses  the  fact,  pleaded  by  his  antago- 
nist, has  tendered  the  issue,  thus,  "  and  this  he  prays  may  l>e  inquired 
of  by  the  country;'*  or, "  and  of  this  he  puts  himself  upon  the  country;" 
it  may  immediately  be  subjoined  by  the  other  party,  ^'  and  the  said 
.4.  £.  doth  the  like."  Which  done,  the  issue  is  said  to  he  joined; 
both  parties  having  agreed  to  rest  the  fate  of  the  cause  upon  the  truth 
of  the  fact  in  question.  .\nd  this  issue  of  fact  must,  generally  speak- 
ing, be  determined,  not  by  the  judges  of  the  Court,  but  by  some  other 
method;  the  principal  of  which  metliods  is  (hat  by  the  Country, /jrr 
/lais,  (in  Latin,  jirr  /mtriam,)  that  is,  by  Jury.  See  titles  Trial;  Jury. 

During  the  whole  of  the  proceedings,  from  tlie  time  of  the  dc-. 
fendant's  appearance  in  obedience  to  the  King's  writ,  it  is  necessary 
that  both  the  parties  be  kept  or  contir.uid  in  Court  from  day  to  day, 
till  the  final  determination  of  the  suit.  For  the  Court  can  determine 
nothing,  unless  in  the  presence  of  both  the  parties,  in  person  or  by 
their  attornies,  or  upon  defatdt  of  one  of  them,  alter  his  original  ap- 
pcai-ancc,  and  a  time  prefixed  for  hisappearance  in  courtagain.  There- 
fore, in  the  course  of  Pleading,  if  cither  party  neglects  to  put  in  his  de- 
claration. Plea,  replication,  rejoinder,  and  the  like,  within  the  times 
allotted  by  the  standing  rules  of  the  Court,  the  plaintiff,  if  the  omis- 
sion be  his,  is  said  to  be  nonsuit,  or  not  to  follow  and  pursue  his 
complaint,  and  shall  lose  the  benefit  of  his  writ:  or,  if  the  negligence 
be  on  the  side  of  the  defendant,  judgment  may  be  had  against  him, 
for  such  his  default.  And,  after  issue  or  demurrer  joined,  as  well  as 
in  some  of  the  previous  stages  of  proceeding,  a  day  is  continually 
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given  and  entered  upon  tlic  record,  for  the  parties  to  appear  on  from 
time  to  time,  as  the  exigence  of  the  case  may  require.  The  giving 
of  this  day  is  called  the  Continuance,  because  tliereby  the  proceed- 
ings are  continued  without  interruption  from  one  adjournment  to 
another.  If  these  continuances  are  omitted,  the  cause  is  thereby  dis- 
continued, and  the  defendant  is  disciia;  ;;ed  sine  rite,  without  a  day,  for 
this  turn:  for  by  his  appearance  in  Court  he  has  obeyed  the  com- 
mand of  the  King's  writ;  and,  unless  he  be  adjourned  over  to  a  day 
certain,  he  is  no  longer  bound  to  attend  upon  that  summons;  but  he 
must  be  warned  afresh,  and  the  whole  must  begin  de  nmo.  See  title 
Discontinuance  of  Process^ 

Now  it  may  sometimes  happen,  that  after  the  defendant  has  plead- 
ed, nay,  even  after  issue  or  demurrer  joined,  there  may  have  arisen 
some  new  matter,  which  it  is  proper  for  the  defendant  to  plead;  as 
that  the  plaintiff,  being  a  feme-sole,  is  since  married,  or  that  she  has 
given  the  defendant  a  release,  and  the  like:  here,  if  the  defendant 
takes  advantage  of  this  new  matter,  as  early  as  he  possibly  can,i'iz.  at 
the  day  given  for  his  next  appearance,  he  is  permitted  to  plead  it  in 
what  is  called  a  Pica,  ^tuis  darrein  cominuunce,  or,  "  since  the  last 
adjournment."  For  it  would  be  unjust  to  exclude  him  from  the  bene- 
fit of  this  new  defence,  which  it  was  not  in  his  power  to  make  when 
he  pleaded  the  former.  But  it  is  dangerous  to  rely  on  such  a  Plea, 
without  due  consideration;  for  it  confesses  the  matter  which  was  be- 
fore in  dispute  between  the  parties.  Cro.  F.liz,  49.  And  it  is  not 
allowed  to  be  put  in,  if  any  continuance  has  intervened  between  the 
arising  of  this  fresh  matter  and  the  pleading  of  it:  for  then  the  de- 
fendant is  guilty  of  neglect,  and  is  supposed  to  reiy  on  the  merits  of 
his  former  Pk..;.  Also  it  is  not  allowed  after  a  demurrer  is  determin- 
ed, or  verdict  given;  because  then  relief  may  be  had  in  another  way, 
namely,  by  writ  of  audita  guerela.  Cro.  Jac.  646.  .\nd  these  Pleas 
Jiuis  darrein  continuance-,  when  brought  to  a  demurrer  in  law,  or  issue 
of  fact,  shall  be  determined  in  like  manner  as  other  Pleas. 

nciniirrers,  or  (|ucstions  concerning  the  sujjiciency  of  the  matters 
alleged  in  the  Pleadings,  are  to  be  determined  by  the  Judges  of  the 
Court,  upon  solemn  argument;  and  to  that  end  a  demurrer  book  is 
made  up,  containing  ail  the  proceedings  at  length,  which  are  after- 
wards entered  on  record;  and  copies  thereof,  called  Pa/ier-6ocks,  are 
delivered  to  the  Judges  to  peruse.  The  record  is  a  history  of  the 
most  material  proceedings  in  the  cause  entered  on  a  parchment  roll, 
and  continued  down  to  the  present  time;  in  which  must  be  stated 
the  original  writ  and  summons,  all  the  Pleadings,  the  declaration, 
view  or  ot/er  prayed,  the  imparlances,  Plea,  replication,  rejoinder, 
continuances,  and  whatever  farther  proceedings  have  been  had;  all 
entered  -uerbaiim  on  the  I'oll,  and  also  the  issue  or  demurrer,  and 
joinder  therein. 

These  were  formct  ly  all  written,  as  indeed  all  public  proceedings 
were,  in  jVornum  or  Law  French,  and  even  the  arguments  of  the 
Counsel,  and  deci-,ions  of  the  Court,  were  in  the  same  barbarous  dia- 
lect. An  evident  and  shameful  badge,  it  must  be  owned,  (says  Btack- 
stone,)  of  tyranny  and  foreign  servitude;  being  Introduced  under  the 
auspices  of  IVitliam  the  .Vorinan,  and  his  sons.  This  continued  till 
the  reign  of  Jidwurd  III.;  who,  having  employed  his  arms  success- 
fully in  subduing  the  Crotvn  of  France,  thought  it  unbeseeming  the 
dignity  of  the  victors  to  use  any  longer  the  language  of  a  vanquished 
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country.  By  the  stat.  36  E.  3.  c.  15,  it  was  therefore  enacted,  that, 
for  the  future,  all  Pleas  should  be  pleaded,  shewn,  defended,  answer- 
ed, debated,  and  judged  in  the  Englinh  tonj^ue,  but  be  entered  and 
enrolled  in  Latin.  The  practisers,  however,  being  used  to  the  ^Vor- 
nian  language,  and  therefore  imagining  they  could  express  their 
thoughts  more  aptly  and  more  concisely  in  that  than  in  any  other, 
still  continued  to  take  their  notes  in  Law  French:  and  of  course, 
when  those  notes  came  to  be  published,  under  the  denomination  of 
Reports,  they  were  printed  in  that  dialect,  3.  Com.  c.  21. 

The  learned  Commentator  then  proceeds  to  shew  the  necessity, 
and  in  some  measure  the  propriety  of  these  anticnt  law  languages; 
and  afterwards  thus  proceeds,  in  the  history  of  the  change  of  that 
used  in  Pleadings  and  Record: 

This  technical  Latin  continued  in  use  from  the  lime  of  its  first  in- 
troduction, till  the  subversion  of  our  anticnt  constitution  under 
Cromrjell;  when,  among  many  otiicr  innovations  in  the  Law,  some 
for  the  better  and  some  for  the  worse,  the  language  of  our  records  was 
altered  and  turned  into  Eniclinh.  But  at  the  restoration  of  K-  Charles 
II.,  this  novelty  was  no  longer  countenanced;  the  practisers  find- 
ing it  very  diflicult  to  express  themselves  so  concisely  or  significant- 
ly in  any  other  language  but  the  Latin.  And  thus  it  continued,  with- 
out any  sensible  inconvenience  till  about  the  year  1730,  when  it  was 
again  thought  proper  that  the  proceedings  at  Law  should  be  done  in 
English;  and  it  was  accordingly  so  ordered  by  slat.  4  Geo.  2.  c.  26. 
This  provision  was  made,  according  to  the  i)reamble  of  the  statute, 
that  the  common  people  might  have  knowledge  and  understanding 
of  what  was  alleged  or  done  for  and  against  them  in  the  process  and 
Pleadings,  the  judgment  and  entries  in  a  cause.  Which  purpose 
has,  it  is  to  be  feared,  not  been  verj-  completely  answered.  On  the 
other  hand,  these  inconveniences  have  already  arisen  from  the  alte- 
ration; that  now  many  clerks  and  allornies  arc  hanlly  able  to  read, 
much  less  to  understand,  a  record,  even  of  so  modern  a  date  as 
the  reign  of  George  \.  And  it  has  much  enhanced  the  expence  of  all 
legal  proceedings:  for  since  the  practisers  are  confined  (for  the  sake  of 
the  stamp  duties,  which  are  thereby  considerably  increased)  to  write 
only  a  stated  number  of  words  in  a  sheet;  and  as  the  KngUdh  lan- 
guage, through  tlie  nmllitude  of  its  particles,  is  much  more  verbose 
than  the  Latin;  it  follows  that  the  number  of  sheets  must  be  very 
much  augmented  by  the  change.  The  translation  also  of  technical 
plirases,  and  the  names  of  writs  and  other  process,  were  foimd  to  be 
so  very  ridiculous,  (a  writ  of  w/y/ /ir/w.s,  quare  im/tedit-,  Jieri  fadax^ 
habeas-  corftusy  and  the  rest,  not  being  capable  of  an  English  dress 
with  any  degree  of  seriousness,)  thut  in  two  years  time  it  was  found 
necessary  to  make  a  new  art,  *.'nf.  6  Geo.  2.  c.  14;  which  allows  all 
technical  words  to  continue  in  the  usual  language,  and  has  thereby 
almost  defeated  everj'  beneficial  purpose  of  the  former  statute. 

What  is  said  of  the  alteration  of  hmguiige  by  niai.  4  G.  2.  r.  26, 
will  hold  equally  strong  with  respect  to  the  prohibition  of  using  the 
antient  immutable  court  hand  in  writing  the  records  or  other  legal 
proceedings;  whereby  the  reading  of  any  record  that  is  fifty  years 
old  is  now  become  the  object  of  science,  and  calls  for  the  help  of  an 
antiquarian.  But  that  branch  of  it,  which  forbids  the  use  of  abrcvia- 
tions,  seems  to  be  of  more  solid  advantage,  in  delivering  such  pixj- 
ccedings  fi-om  obscurity. 
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When  the  substance  of  the  Record  is  compltlcd,  und  copies  arc 
delivered  to  the  judges,  the  matter  of  law  upon  which  the  De- 
murrer is  grounded  is  upon  solemn  argument  determined  by  the 
Court  and  judgment  is  thereupon  accordingly  given  by  them.  Sec 
title  Demurrrr. 

An  issue  of  fact  takes  up  more  form  and  preparation  to  settle  it; 
for  here  the  truth  of  the  matters  alleged  must  be  solemnly  examin- 
ed and  established  by  proper  evidence  in  the  channel  prescribed  by 
law.  To  which  examination  of  Facts,  the  name  of  Trial  is  usually 
confined.  As  to  which,  sec  this  Diet,  titles  Trial;  Jury,  &c. 

If,  by  the  misconduct  or  inadvertence  of  the  Pleaders,  the  issue 
be  joined  on  a  fact  totally  immaterial,  or  insufficient  to  determine 
the  right;  so  that  the  Court,  upon  the  finding,  cannot  know  for  whom 
judgment  ought  to  be  given;  the  Court  will  award  a  Krlilrader  ifuod 
fiarlcs  rcfilacilenl.  As  if,  in  an  action  on  the  case  in  assvm/iiiil  against 
an  executor,  he  pleads  that  he  himself  (instead  of  the  testator)  made 
no  such  promise.  2  Ventr.  196.  So  if,  in  an  action  of  debt  on  bond,  con- 
ditioned to  pay  money  on  or  before  a  certain  day,  the  defendant  pleads 
jiaymcnt  on  the  day;  which  issue,  if  found  for  the  plaintiff,  would  be 
inconclusive,  as  the  money  might  have  been  paid  brfore.  Sfra.  994. 
Unless  it  appears,  fiom  the  whole  record,  that  nothing  material  can 
possibly  be  pleaded  in  any  shape  whatsoever,  and  then  a  Repleader 
would  be  fruitless.  4  IJurr.  301,  2.  And,  whenever  a  Repleader  is 
granted,  the  Pleadings  must  begin  dr  novo  at  that  stage  of  them, 
whether  it  be  the  Plea,  replication,  or  rejoinder,  ^:fc.  wiierein  there 
appears  to  have  been  the  first  defect,  or  deviation  from  the  regular 
course.  Kuym.  458:  Salk.  579:  Sec  further  title  J<t/ilmdt  r. 

4.  It  hath  been  already  noticed,  (see  ante  1,)  that  after  the  plain- 
tiff has  declared,  and  the  defendant  appeared,  he  may  be  allowed  a 
certain  time  by  Imparlance  to  prepare  for  his  defence.  7'/;f  /irnclieal 
fffi  cl  of  HUclt  im/,urlance,  and  the  lime  in  all  cases  allowed  for  the 
defendant  to  plead,  is  here  to  be  noticed;  as  laid  down  in  Tidd*8 
Pract.  K.  11.  ^vluM'c  a  vast  number  of  authorities  on  the  subject 
arc  collated  and  digested,  in  the  following  short  and  perspicuous 
manner: 

After  a  general  Imparlance,  the  defendant  can  only  plead  in  bar 
of  the  action;  and  cannot  regularly  plead  to  the  jurisdiction  oi  thv 
t'ourt,  in  abuiement,  or  a  tender  and  touts  trm/is  /iri^t.  It  is  then 
:dso  too  lute,  as  has  already  been  hinted,  to  claim  conusance-,  or  de- 
manfl  oyer  of  a  deed,  cj'c.  .-Vftcr  a  s/iecial  Imparlance,  the  defendant 
may  plead  in  abatement,  though  not  to  the  jurisdiction  of  the  Court- 
Ant\  where  the  defendant  pleaded  a  misnomer  in  abatement,  after  an 
Imparlance,  which  was  entered  thus,  "  .\nd  Jl.  who  was  arrested 
by  the  name  of-/.  C.  conies,"  t:?'f .;  the  Court  held  this  to  be  tanta- 
mount to  a  si)ecial  imparlance,  .\fter  a  grnerols/ircial  Imparlance, 
the  defendant  may  not  only  plead  in  abatement  of  the  writ,  bill,  ov 
count,  but  also  /iriviligc,  w  hich  is  a  Plea  to  the  jtrrson  of  the  defcn- 
<lant,  affecting  the  juri^dicli'jn  of  the  Coiu't.  But  he  cannot  plead  a 
fender  and  touts  tem/is  prist,  after  any  kind  of  Imparlance;  for  by 
craving  time,  he  admits  he  is  not  read;/,  and  so  falsifies  his  Plea.  A 
tender  must  therefore  be  pleaded  before  Imparlance,  of  the  same 
term  with  the  declaration;  unless  the  declaration  be  delivered  or  filed 
so  late  that  the  defendant  is  not  obliged  to  plead  to  it  that  term:  and 
then  it  may  be  pleaded  of  course,  within  the  first  four  days  inclusiyt 
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«1  the  next  tenn,  or  even  aftenvards,  upon  motion,  as  of  the  preceding 
term.  See  Tender. 

If  (he  defendant  plead  in  abatement  after  a  general  Imparlance,  to 
the  jurisdiction  of  tlie  Court  after  a  sjtecial  Imparlance,  or  a  lender 
aftei-  any  kind  of  Imparlance,  the  plaintiff  may  demur,  or  allege  the 
Imparlance  in  his  replication,  by  way  o(  eato/ifiel;  but  if  the  plaintiff, 
instead  of  demurring,  or  alleging  the  estoppel,  reply  to  the  special 
matter  of  the  Plea,  tlic  fault  is  cured. 

Formerly,  the  defendant  had  always  an  Imparlance,  to  the  term 
next  after  the  return  of  the  process,  unless  the  proceedings  were  by 
original,  upon  a  habeafi  cor/ius,  for  or  against  aitorniey  or  other  privi- 
leged persons,  or  against  firisoncrs  In  custody  of  the  marshal.  On 
proceedings  by  original,  if  the  action  were  laid  in  London  or  Middle- 
■5f  JT,  and  the  defendant  appeared  before  the  tnxi  return  of  the  term ; 
or  if  the  action  were  laid  in  any  other  county,  and  the  defendant  ap- 
peared  ihc  Jirsi  return  of  Hilary  or  Trinity  term,  or  before  tile  third 
return  of  A/ic/:aclmas  or  T.anter  tenn;  no  Imparlance  was  allowed, 
without  consent  or  special  rule.  So  upon  a  haheai  cor/nis,  returnable 
in  AUc/iaclmas  or  ICaaier  term,  if  the  declaration  were  delivered  be- 
fore the  i/iird  return,  the  defendant  was  not  entitled  to  an  Imparlance. 
And  where  the  proceedings  were  for  or  against  attorniee  or  other 
privileged  persons,  or  against  prisoners  in  custody  of  the  marshal, 
the  dctendant  was  bound  to  plead,  without  any  Imparlance,  the  same 
term  the  declaration  was  delivered,  if  delivered  four  days  exclusive 
before  the  end  of  the  term.  Afterwards,  when  the  clause  of  ac-etiam 
had  been  introduced  into  the  bill  of  Middlesex,  and  other  process  in 
trespass,  it  became  a  rule,  that  where  the  cause  of  action  was  speci- 
ally expressed  in  the  process,  the  defendant  should  not  have  liberty 
of  imparling,  without  leave  of  the  Court;  but  should  plead  within  the 
time  allowed,  by  the  course  of  the  Court,  to  defendants  sued  by  ori- 
ginal writ.  Hule,  Hil.  2  Ueo.  2.  And  at  length  it  was  determined, 
that  even  upon  a  special  cafiias  by  original,  the  defendant  should 
not  be  obliged  to  plead,  sooner  than  upon  a  common  latitat.  The 
former  distinctions  upon  this  subject  being  thus  gradually  abolished, 
it  is  now  settled;  that  where  the  defendant  has  appeared,  or  tiled  bail, 
upon  any  kind  ol  process,  returnable  the  Jirst  or  second  return  of  any 
term,  if  the  pUiniiff  declare  in  London  or  Middlesex,  and.  the  defend- 
ant live  within  twenty  miles  of  London,  the  declaration  should  be 
delivered  or  filed  absolutely,  with  notice  to  plead  within  four  days;  or 
in  case  the  plaintifl"  declare  in  any  other  county,  or  the  defendant  live 
above  twenty  miles  from  London,  within  eigtu  days  exclusive,  after 
the  delivery  or  filing  thereof;  and  the  defendant  must  plead  accord- 
ingly, uithoul  any  Impurlancc:  or  in  default  thereof,  the  plaintiff 
may  sign  judgment,  tiule,  Trin.  S  iff  6  Geo.  2.  (a). 

W'hai  c  the  defendant  has  not  appeared,  or  filed  bail,  the  rule  is, 
that,  "upon  all  process  returnable  before  the  /a:;t  retuniof  any  term, 
where  no  affidavit  is  mad--  and  filed  of  the  cause  of  action,  the  plaintiff' 
may  file  or  delivei-  the  declaration  de  bene  esse,  at  the  return  of  such 
jirocess,  with  notice  to  plead  in  eight  days  exclusive,  after  the  filing 
or  delivery  thereof;"  lixtle,  Trin.  22  Geo.  .":  and  see  Rule,  Mich.  10 
Gto.  2:)  being  the  same  lime  as  is  allowed  for  the  defendant  to  ap- 
pear and  file  common  bail:  and  "  if  the  defendant  do  not  file  com- 
mon bail,  and  plead  within  the  said  eight  days,  the  plaintiff,  hav- 
ing filed  common  bail  for  iiim,  may  sign  judgment  for  want  of 
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a  Pica."  Kvh;  Trtn.  22  G.  3.  But  if  the  declaration  be  not  filed, 
until  after  the  return  of  the  process,  the  defendant  has  eight  days 
to  plead,  from  the  time  of  filing  it,  whenever  it  may  be.  And  "  up- 
on all  such  process,  iv/tere  an  affidavit  in  made  and  filed  of  the 
cause  of  action,  the  declaration  may  be  filed  or  delivered  de  bene  ease, 
at  the  return  of  such  process,  with  notice  to  plead,  iu/our  days  after 
the  filinj;  or  delivery,  if  the  action  be  laid  in  London  or  Middlesex, 
and  the  defendant  live  within  twenty  miles  of  London;  and  ill  eig/tt 
days,  if  the  action  be  laid  in  any  other  county,  or  the  defendant  live 
above  twenty  miles  from  Lo7idon;'*  Rule,  Trin.  22  Geo.  3;  being  the 
same  time  as  is  allowed  for  pleading,  where  the  declaration  is 
delivered  or  filed  absolutely.  And,  "  if  the  defendant  ptit  in  bail,  and 
do  not  plead  within  such  times  as  arc  respectively  before-mentioned, 
judgment  may  be  signed."  Same  Rule.  But  in  all  the  foregoing 
cases,  the  declaration  should  be  delivered,  or  filed,  and  notice  thereof 
givcn,.A'ur  days  exctuUvehtiovQ  the  end  of  the  term;  a  rule  to  plead 
duly  entered;  and  a  Plea  demanded,  when  necessary.  Rules,  Trin.  5 

6  Geo.  2,     Mich.  10  Geo.  2.  Reg.  2:  Trin.  22  Geo.  3. 

Where  the  process  is  returnable  the  last  return  of  the  term,  or 
where  it  is  returnable  before,  but  the  declaration  is  not  delivered, 
or  filed,  and  notice  thereof  given,  four  days  exclusive  before  the  end 
of  the  term,  the  defendant  is  entitled  to  an  Imparlance;  and  must 
plead  within  the  first  four  days  of  the  next  term,  provided  the  decla- 
ration be  delivered,  or  filed,  and  notice  thereof  giA  cn,  before  the  cs- 
soin-day  of  that  term:  otherwise,  the  defendant  will  be  allowed  to  im- 
parl to  the  subsequent  term.  Ruli',  Trin.  5  iJ*  6  Geo.  2. 

If  four  terms  have  elapsed,  since  the  delivery  or  filing  of  the  decla- 
ration, the  defendant  shall  have  a  whole  term's  notice  to  plead,  be- 
fore judgment  can  be  entered  against  him.  Rule,  Trin.  5  tj*  6  Gea. 
2.  b.  Unless  the  cause  have  been  stayed  by  injunction  or  privilege; 
and  the  notice  in  such  case  must  be  given  before  the  essoin-day  of 
the  term:  but  it  does  not  extend  beyond  the  term;  and  therefore  a 
rule  to  plead  may  be  entered,  and  judgment  signed,  in  the  vacation. 

It  remains  to  be  observed,  wiiliin  what  time  the  defendant  must 
plead,  after  changing  the  venue,  demanding  oyer,  or  amending  the 
declaration.  After  changing  the  venue,  the  defendant  must  plead  to 
the  new  action,  as  he  should  have  done  in  the  other,  without  delay. 
Rule,  Mich.  I6.>4.  §  5.  .\ftcr  the  delivery  of  oi/er,  the  defendant  shall 
have  the  same  time  to  plead,  as  he  had  wlicn  he  demanded  it.  See 
title  Oijer.  ,\nd  if  the  pfiintiff  his  declaration,  the  defendant 

.shall  have  tico  days,  exclusive  of  the  day  of  amendment,  to  alter  his 
first  Pica,  or  plead  de  novo.  Rule,  Tr.  i  is'  6  Geo.  2. 

If  the  defendant  be  not  ready  to  plead,  by  the  expiration  of  the 
time  allowed  him  for  that  ptnposc,  his  attorney  or  agent  should  take 
out  a  summons,  and  serve  it  upon  the  plaintitl"'s  attornev  or  agent,  re- 
quiring him  to  attend  a  judge,  and  shew  cause  why  the  defendant 
should  not  have  further  time  to  plead.  When  the  summons  is  taken 
out,  and  made  returnable  before  the  expiration  of  the  time  for  plead- 
ing, it  is  a  stay  of  proceedings,  pending  the  application:  but  it  is  other- 
wise when  taken  out,  or  made  returnable,  after  the  expiration  of  the 
time  for  pleading:  nor  will  it  operate  as  a  stay  of  proceedings,  where 
the  object  of  it  is  collater.J  to  tlie  time  lor  pleading;  as,  to  discharge 
the  defendant  out  of  custody  upon  common  bail,  &c. 

The  i)lainlifl's  attorney  or  agent,  on  being  served  with  the  sum- 
mons, cither  indorses  his  consent  to  an  order  being  made  upon  it,  at- 
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tends  tlie  Judge,  or  makes  default.  In  the  latter  case,  the  defend- 
ant's attorney  or  agent,  after  uaiting  an  hour,  should  take  out  a  se- 
cond summons,  and  after  that  a  f/nrd  (if  necessary),  which  should  be 
respectively  served  and  attended  as  the  first.  And  if  default  be  made 
upon  three  summonses,  the  Judge,  on  aflidavit  thereof,  will  make 
an  order  f^-  fiartc.  But  if  any  one  of  the  summonses  be  attended,  the 
Judge  will  make  an  order  upon,  or  discharge  it,  as  he  sees  cause; 
and  if  he  make  an  order  for  a  month's  time  to  plead,  it  is  understood 
to  mean  a  lunar^  and  not  a  caltndar  month. 

The  order  of  a  Judge,  for  time  to  plead,  must  be  served  in  like 
manner  as  the  summons.  .And  it  is  either  upon,  or  without,  terms. 
The  usual  terms  are,  pleading  hsuaOly,  rejoining  graiisf  and  taking 
shon  notice  of  trial  or  inquiry-  And  wlierc  the  defendant  is  an  ex- 
ecutor or  adminintrator^  he  must  undertake  nut  to  plead  any  judg- 
ment obtained  against  him,  since  his  time  for  pleading  was  out;  for 
otherwise  he  might  confess  judgments  in  the  mean  time,  and  plead 
them  in  bar  to  the  plaintilf  *s  demand. 

An  insttable  Pica  is  a  Plea  in  chief  to  the  merits,  upon  which  the 
plaintiff  may  take  issue,  and  go  to  trial.  Therefore,  a  Plea  in  abate- 
ment is  not  an  issuable  Plea;  nor  a  false  Plea  of  judgment  recovered, 
or  other  Plea  which  does  not  go  to  the  merits.  But  a  Plea  of  tender 
has  been  deemed  an  issuable  Plea,  and  also  a  Plea  of  the  statute  of 
limitations,  or  that  a  bail-bond  was  taken  for  ease  and  favour.  As  to 
demiirrern^  there  is  a  distinction  bcl^\  een  a  real  and  fair  .demurrer, 
and  a  demurrer  without  good  cause:  tlie  foi-mer  is  an  issuable  Plea, 
within  the  meaning  of  a  Judge's  order;  the  latter  is  not,  but  only  an 
evasion  of  it.  By  rejoining  grdis  is  meant,  rejoining  without  ih-j 
common  four  day  rule  to  rejoin.  Short  notice  of  tiial,  in  countrn 
causes,  must  be  given  at  least y^/wr  days  before  the  commission-day; 
one  day  exclusive,  and  the  other  inclusive.  Kide,  J'last.  30  Geo.  3. 
In  row>K  causes,  ^t:);)  day's  notice  seems  to  be  sufficient:  but  it  is  usual 
to  give  as  much  more  as  the  lime  will  admit  of.  The  defendant, 
however,  is  not  precluded  by  these  terms,  from  demurring  to  the  re- 
plication, if  there  be  good  cause.  Jiule^  Trin.  5^6  Geo.  2.  If. 

Where  the  defendant  is  under  a  Judge's  order  to  plead  issuably, 
and  pleads  a  Pica  which  is  not  issuable,  the  plaintiff  may  consider  it 
as  a  mere  nullity,  and  sign  judgment;  and  where  sevenil  Pleas  are 
pleaded,  one  of  which  is  not  issuable,  it  will  vitiate  all  the  others. 
But  where  it  is  doubtful  whether  the  Plea  be  issuable,  the  better 
way,  in  term-time,  is  to  move  the  Court  to  set  it  aside. 

Of  the  Rule  to  /dead,  and  Demand  of  a  I'tea. 

If  a  defendant  be  bound  by  rule  of  Court,  or  order  of  a  Judge,  to 
plead  by  a  lime  therein  limited,  it  is  incumbent  on  him  to  do  so;  al 
though  the  plaintiff  do  not  enter  any  rule  lo  plead,  or  call  for  a  Plcu 
Ride,  Trin.  5  6  Geo.  2.  With  this  exception,  tlie  plaintiff  must  ii. 
all  cases  enter  a  rule  to  plead,  whether  the  defendant  have  appeared 
or  not;  and  where  the  defendant  has  appeared,  he  must  also  demand 
a  Plea,  before  he  can  sign  judgment. 

The  Rule  to  /dead  is  the  order  of  the  Court;  and  may  be  entered, 
at  any  time  after  the  delivery,  or  filing  and  notice  of  the  declaration, 
in  term,  or  within  four  days  after;  and  Sunday  is  a  day  within  this 
rule,  unles  it  be  the  iirsl  or  last.  Anticntly.  there  were  two  rule'. 

Vol..  v.  7, 
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given,  of  four  days  each;  the  first,  ad  rtaJifrndcnUum;  the  second,  at/ 
reisi.ondfndum  /irrcml  tonr.  These  were  afterwards  convened  into 
one  righi^^y  rule;  but  now,  "  four  days  only  shall  be  allowed  the  de- 
fen<  ant,  from  the  time  of  giving  any  rule  to  plead:"  Ktilr,  Trin.  1 
Geo.  2:  wliicli  four  days  expire  before,  with,  or  after  the  time  for 
pleading.  If  they  expire  before,  the  plaintiff  must  wait  till  the  expi- 
ration of  the  time  lor  pleading,  before  he  can  sign  judgment  for  want 
of  a  Plea:  but  if  they  expire  w  ith  or  after  that  time,  "  the  plaintiCTis 
at  liberty  to  sign  his  judgment,  the  day  after  the  rule  for  pleading  is 
out;  the  declaration  having  been  regularly  delivered  or  filed,  and  the 
defendant  or  his  agent  being  called  upon  for  a  Plea."  Kule,  Hi!.  2  Geo. 
2.  Krg.  3. 

When  a  rule  to  plead  has  been  once  entered,  and  the  cause  stands 
over  to  another  term,  without  any  further  proceeding,  a  new  rule  to 
plead  should  regularly  be  entered  in  that  term,  to  entitle  the  plaintiif 
to  sign  judgment;  for  all  judgments  must  be  entered  the  same  term 
in  w  hich  rules  are  given.  Where  the  declaration  is  amended,  if  a 
rule  to  plead  be  entered  the  same  term  the  amendment  is  made, 
though  before  such  amendment,  it  is  sufficient;  otherwise  a  new  rule 
to  plead  must  be  entered.  And  where  tlic  plaintiff,  after  giving  a 
rule  to  plead,  has  been  delayed  by  injunction,  he  may  sign  judgment 
after  the  injiniction  is  dissolved,  without  a  new  rule. 

T/ic  demand  of  FUu  is  a  notice  in  w  liting  from  the  plaintiff's  attor- 
ney; and,  except  «  here  the  defendant  is  in  custody  of  the  sheriff,  &c. 
must  be  made  in  eveiy  case  where  the  defendant  has  appeared.  But 
before  the  defendant  has  appeared,  or  after  the  plaintiff  has  entered 
an  appearance,  or  filed  common  bail  for  him,  according  to  the  statute, 
or  where  the  defendant  is  in  custody  of  the  sheriff  8cc.  the  demand 
of  a  Plea  is  unnecessary.  It  is  usually  made  /lending  the  time  for 
pleading;  and  the  plaintiff  cannot  sign  judgment,  till  the  expiration 
of  twenty-four  hours  fix)m  the  time  of  making  it.  But  if  the  time  for 
pleading  be  out,  judgment  may  be  signed  at  any  time  after  the  twen- 
ty-four hours  are  expired;  and  therefore  if  the  Plea  be  demanded  in 
the  morning,  the  plaintiff  is  not  obliged  to  wait  until  the  opening  of 
the  office,  in  the  afternoon  of  tlic  following  day. 

II.  When  a  Criminal  is  indicted  of  felony.  Sec.  he  ought  not  to  be 
allowed  to  plead  to  the  indictment  till  he  holds  up  his  hand  at  the 
bar,  which  is  in  natui-e  of  an  appearance.  See  title  Trial. 

The  Plea  of  a  prisoner,  or  defensive  matter  alleged  by  him  on 
his  arraignment,  if  he  does  not  confess  or  stand  mute,  may  be  either 
a  Plea  to  the  Jurisdiction;  a  demurrer;  a  Plea  in  Abuleinent;  a  a/iecial 
Plea  in  Bar;  or  the  General  Issue.  See  4  Comm.  c.  26. 

Formerly  there  was  another  Plea,  that  of  Sanciimri/,  now  abrogat- 
ed; and  as  to  which,  see  this  Diet,  title  Sanctuary. 

The  Benefit  of  Clergxj  used  also  formerly  to  be  pleaded  before  trial 
or  conviction,  and  was  called  a  Declinatory  Plea;  which  was  the 
name  also  given  to  that  of  Sanctuary.  2  Hal.  P.  C.  236.  But  as  the 
prisoner  upon  a  trial  has  a  chance  to  be  acquitted  and  totally  dis- 
charged; and,  if  convicted  of  a  clergyable  felony,  is  entitled  equally 
to  his  clergy  after,  as  before  conviction,  this  course  is  extremely 
disadvantageous,  and  therefore  the  Benefit  of  Clergy  is  now  very 
rarely  pleaded;  but  if  found  requisite,  is  prayed  by  the  Convict  before 
judgment  is  passed  upon  him.  See  titles  Judgment  (Criminal);  C/er- 
gyf  Benefit  of. 
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A  Pka  la  the  Jurindiciion  is,  where  an  Indictment  is  taken  before 
a  Court  that  halli  no  cognizance  of  the  offence;  as  if  a  man  he  indict- 
ed for  a  rape  at  the  Sherift  's  toiirii;  or  for  treason  at  the  Quarter-ses- 
sions: in  these  or  similar  cases,  he  may  except  to  the  Jurisdiction  of 
the  Court,  without  answering  at  all  to  the  crime  alleged.  2  Hal.  P. 
C.  256. 

jI  Demurrer  is  incident  to  criminal  cases  as  well  as  to  civil:  see 
this  Diet,  title  Demurrer  to  Indictwenls. 

A  Plea  in  Abatement  is  pruicipally  for  a  misnomery  a  wrong  name, 
or  a  false  addition  to  the  prisoner.  As  if  James  Allen,  Gentleman,  is 
indicted  by  the  name  of  Ja/in  Allen,  Esiuire;  he  may  plead  that  he 
has  the  name  of  Jamts  and  not  oiJohn,  and  that  he  is  a  Gentleman 
and  not  an  Esquire;  and  if  either  fact  is  found  by  a  Jury,  then  the 
indictment  shall  be  abated,  as  writs  or  declarations  may  be  in  civil 
actions.  Sec  ante,  I.  2.  and  this  Diet,  titles  Abatement;  Misnomer. 

But,  in  the  end,  there  is  little  advantage  accruing  to  the  prisoner 
by  Jtieansof  these  dilatory  Pleas;  because,  if  the  exception  be  allowed, 
a  new  bill  of  indictment  may  be  framed,  according  to  what  the  pri- 
soner in  his  Plea  avers  to  be  his  true  name  and  addition.  For  it  is  a 
rule,  upon  all  Pleas  in  Abatement,  that  he,  who  takes  advantage  of  a 
flaw,  must  at  the  same  time  shew  how  it  may  be  amended. 

Sfieeial  Pleas  in  Bar  go  to  the  merits  of  the  indictment;  and  give 
a  reason  why  the  prisoner  ought  not  to  answer  it  at  all,  nor  put  him- 
self upon  his  trial  for  the  crime  alleged.  Tliese  are  of  four  kinds:  A 
former  Aeqniltal;  A  former  Conviction;  A  former  Attainder,  or  A 
Pardon.  There  arc  many  other  Pleas,  which  may  be  pleaded  in  bar 
of  an  appeal;  but  these  are  applicable  as  well  to  appeals  as  indict- 
ments. See  title  A/i/ieal  I. 

First  the  Plea  of  auterfoits  ac</uit,  or  a  former  acquittal,  is  ground- 
ed on  this  universal  maxim  of  the  common  law  of  England;  that  no 
man  is  to  be  brought  into  jeopardy  of  his  life,  more  than  once,  for 
the  same  offence.  And  hence  it  is  allowed  as  a  consequence,  that 
when  a  man  is  once  /a"/;/  found  not  guilty  upon  any  indictment,  or 
other  prosecution,  before  any  Court,  having  competent  jurisdiction 
of  the  offence,  he  may  plead  such  acquittal  in  bar  of  any  subsequent 
accusation  for  the  same  crime.  Therefore  an  acquittal,  on  an  appeal, 
is  a  good  bar  to  an  indictment  on  the  same  offence.  And  so  also  was 
an  acquittal  on  an  indictment  a  good  bar  to  an  appeal,  hy  the  Common 
Law:  and  therefore,  in  favour  of  appeals,  a  general  practice  was  in- 
troduced, not  to  try  any  person  on  an  indictment  of  homicide,  till 
after  the  year  and  day,  within  which  appeals  may  be  brought,  were 
past;  by  which  time  it  often  happened  that  the  witnesses  died,  or 
the  whole  was  forgotten.  To  remedy  which  inconvenience,  the  sta- 
tute lien.  7.  c.  I.  enacts,  that  indictments  shall  be  proceeded  on, 
immediately,  at  the  King's  suit,  for  the  death  of  a  man,  without  wait- 
ing for  bringing  an  appeal;  and  that  the  Plea  of  auterfois  acquit,  on 
an  indictment,  shall  be  no  bar  to  the  prosecuting  of  any  Appeal.  See 
title  A/ijieal  I.  and  at  large,  2  Hawk.  P.  C.  c.  33. 

Secondly,  the  Plea  of  auterfoits  convict,  or  \x  former  conviction,  for 
the  same  identical  crime,  though  no  judgment  was  ever  given,  or 
perhaps  w  in  be,  (being  suspended  by  the  Benefit  of  Clergy  or  other 
causes,)  is  a  good  Plea  in  bar  to  an  indictment.  And  this  depends 
upon  the  same  principle  as  the  former;  tliat  no  man  ought  to  be 
twice  brought  in  danger  of  his  life  for  one  and  the  same  crime. 
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Hereupon  it  lias  been  lield,  that  a  conviction  of  manslaughter,  on  ail 
appeal  or  an  intlictnicnt,  is  a  bar  even  in  another  appeal,  and  much 
more  in  an  indictment  of  murder;  for  the  fact  prosecuted  is  the 
same  in  both,  though  the  offences  differ  in  colouring  and  in  degree. 
See  2  Ha~.vk.  P.  C.  c.  T^6.  §  10.  ts"r. 

It  is  to  be  observed,  that  the  Pleas  of  OKfcr/bi.s  ccyaiV  and  oufcr- 
foitu  cvnvics^  or  a  former  act^iiittal,  and  former  conviction,  must  be 
upon  a  proscctition  for  the  same  identical  act  and  crime. 

But  the  case  is  othei-wise  in  the  oi  cuterfoits  attaint^  <iv  2l 

former  airainilrr;  which  is  a  good  Plea  in  bar,  whether  it  be  for  the 
same  or  any  oilier  felony.  For  wiierevcra  man  is  attainted  of  felony 
by  judgment  of  death,  either  upon  a  verdict  or  confession,  by  out- 
lawry, or,  heretofore,  by  abjuration;  and  whether  upon  an  appeal  or 
an  indictment;  ho  may  plead  such  attainder  in  bar  to  any  subsequent 
indictment  or  appeal,  for  the  same  or  for  any  other  felony.  2  Hawk. 
P.  C.  c.  36.  §  1.  And  lliis,  because,  generally  such  proceeding  on  a 
second  prosecution  cannot  \>e  to  any  purpose:  for  the  prisoner  is 
dead  in  law  by  the  first  attainder,  his  blood  is  already  corrupted,  and 
he  h.ith  forfeited  all  that  he  had:  so  that  it  is  absurd  and  superfluous 
to  endeavour  to  attaint  him  a  second  time.  But  to  this  general  rule 
however,  as  to  all  others  there  are  some  exceptions:  wherein,  c«* 
9ante  ratione,  ccx.mt  rr  i/!^a  leT.  As,  where  the  former  attainder  is 
reversed  for  error,  for  then  it  is  the  same  as  if  it  had  never  been. 
And  the  same  reason  holds,  where  the  attainder  is  reversed  by  Par- 
liament, or  the  judgment  vacated  by  the  King's  Pardon,  with  regard 
to  felonies  committed  afterwards. — Where  the  attainder  was  upon 
indictment,  such  attainder  is  no  bar  to  an  appeal:  for  the  prior  sen- 
tence is  pardonable  by  the  King;  and  if  that  might  be  pleaded  in  bar 
of  the  appeal,  the  King  might  in  the  end  defeat  the  suit  of  the  Sub- 
ject, by  suffering  the  prior  sentence  to  stop  the  prosecution  of  a 
second;  and  then,  when  the  time  of  appealing  is  elapsed,  granting 
the  delinquent  a  pardon. — An  atlyinder  in  felony  is  no  bar  to  an  indict- 
ment of  treason:  because  not  only  the  judgment  and  manner  of  death 
arc  different,  bin  the  forfeiture  is  more  extensive,  and  the  land  goes 
to  different  persons.— Where  a  person,  attainted  of  one  felony,  is 
afterwards  indicted  as  principal  in  another,  to  which  there  are  also 
accessaries,  prosecuted  at  the  same  time;  in  this  case  it  is  held,  that 
the  Plea  of  attterfoitu  attaint  is  no  bar,  but  he  shall  be  compelled  to 
take  his  trial,  lor  the  sake  of  public  justice:  because  the  accessaries 
to  such  sccontl  loioiiy  cannot  be  convictetl  till  after  the  conviction  of 
the  principal.  Poph.  107.  But  see  title  Acctmary.  And  from  these 
instances  it  may  be  collected,  that  the  .Plea  of  auierfoits  attaint  is 
never  good,  but  when  a  second  trial  would  be  quite  superfluous.  Ser 
2  Jian-k.  P.  C.  c.  56.  §  1 — 10. 

Lastiifj  a  Pardon  may  be  pleaded  in  bar;  as  at  once  destroying 
the  end  and  purpose  of  the  indictment  by  remitting  that  punishment, 
M  hich  the  prosecutiou  is  calculated  to  inflict.  See  this  Diet,  title 
Pa^drjti. 

Though  in  civil  actions,  when  a  man  lias  his  election  w  hat  Plea  iji 
bar  to  make,  he  is  concluded  by  that  Plea,  and  cannot  resort  to  ano- 
ther if  that  be  determined  against  him:  (as  if,  on  an  action  of  debt 
the  defendant  pleads  a  general  release,  and  no  such  rclc;ise  can  be 
proved,  he  cannot  afterwards  plead  the  general  issue,  nil  debet,  as 
he  might  at  first;  for  he  has  made  his  election  what  Plea  to  abide  by, 
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and  it  was  his  ovn\  folly  to  chuse  a  rotten  defence:)  yet  in  criminal 
prosecutions,  in  favorem  vitce^  as  well  upon  appeal  as  inilicimcnt, 
when  a  prisoner's  Plea  in  bar  is  found  against  him  upon  issue  tried 
by  a  jury,  or  adjudged  against  him  in  point  of  law  by  the  Court;  still 
he  shall  not  be  concluded  or  convicted  thereon,  but  shall  have  judg- 
ment of  rcs/ioTideaf  OM-vCrr,  and  may  /ilfad  ovrr  to  the  felony  the  j^e- 
neral  issue,  not  guilty.  2  liai.  P.  C.  239.  For  the  law  allows  many 
Pleas,  by  which  a  prisoner  may  escape  death;  hut  only  one  Plea,  in 
consequence  whereof  it  can  be  inflicted;  viz.  on  f/ie  f^mcrtU  iasiie^ 
after  an  impartial  examination  and  decision  of  the  facts,  by  the  una- 
nimous verdict  of  a  jury. 

The  general  issue,  or  Plea  of  A'ot-Guiity^  then,  is  the  only  Plea 
upon  w  hich  the  prisoner  can  receive  his  final  judgmeni  of  death.  In 
case  of  an  indictment  of  felony  or  treason,  there  can  be  no  special 
justification  put  in  by  way  of  Plea.  As,  on  an  indictment  for  muixler, 
a  man  cannot  fiUad  thai  it  was  in  his  own  defence  against  a  rob- 
ber on  the  highway,  or  a  burglar;  but  he  must  plead  the  general 
issue,  Not  Guilty,  and  give  this  special  matter  in  evidence.  For  (be- 
sides that  these  Pleas  do  in  eflect  amount  to  the  general  issue,  since, 
if  true,  the  prisoner  is  most  clearly  not  guilty,)  as  the  facts  in  Trea- 
son are  laid  to  be  done  firoctiloric  rr  contra  lit^cantia  su,t  dcbiiuyn; 
and,  in  felony,  that  the  killing  was  done  f'-hnicc;  these  charges,  of 
a  traiterous  or  felonious  intent,  are  the  points  and  very  gist  of  llie  in- 
dictment, and  must  be  answered  dirccdy,  by  the  general  negative, 
Ab?  Guilty;  and  the  jury  upon  the  evidence  will  take  notice  of  any 
defensive  matter,  and  give  their  verdict  accordingly,  as  effectually 
as  if  it  were,  or  could  be  specially  pleaded.  So  that  this  is,  upon  all 
accounts,  the  most  advantageous  Pica  for  the  prisoner,  2  Hal.  P,  C. 
258.  Thus  also,  in  an  indictment  for  an  assault,  if  the  prosecutor 
struck  first,  the  defendant  is  not,  as  in  civil  suits,  to  plead  son  assault 
demrsnr^  but  the  general  issue,  A'ot  Giul/'j^  and  give  the  special  mat- 
ter in  evidence. 

When  the  prisoner  hath  thus  pleaded  wo?  ^uiliy^  non  cul/ialnlisy  or 
7tiene  culpable;  which  was  formerly  used  to  be  abbreviated  upon  the 
minutes,  thus,  "  non  (or  nient)  cul.**  the  clerk  of  the  assise,  or  clerk 
of  the  arraigns,  on  behalf  of  the  Crown,  replies,  that  the  prisoner  is 
guilty,  and  that  he  is  rcadij  to  prove  him  so.  This  is  done  by  two 
monosyllables  "  cul.  firit."*  which  signifies  first,  that  the  prisoner  is 
guilty,  (cid.  culfiable^  or  cul/uibili.s,)  and  then  that  the  King  is  ready 
to  prove  him  so;  firit  firaato  sum,  or  /laratus  vcriftcarc.  By  this 
replication,  the  King  and  tiic  prisoner  arc  therefore  al  issue.  4 
Comm.  339. 

Mr.  Christian^  in  his  note  on  the  passage  in  the  Commentaries, 
from  whence  the  foregoing  is  abridged,  remarks,  that  the  explana- 
tion o{  ftrit  from  /irasto  ««w,  or  ftaratits  vrriftcarpf  however  ingenious, 
is  inconsistent  both  with  the  principles  and  practice  of  special  Plead- 
ing. After  the  general  i.\sue,  or  the  Plea  of  jVot  Guilty.,  there  coidd 
be  no  replication;  the  words  /laratus  verijicare  could  not  therefore 
possibly  have  been  used.  This  Plea  in  Latin  was  entered  thus  upon 
the  record.  A'on  indc  est  cul/iabilisy  i  t  pro  bono  rt  malo  ponit  se  super 
patriam.  After  this  the  Attorney-General,  the  King's  Coroner,  or 
Clerk  of  Assize,  could  only  join  issue  by  facit  aimilifer,  i.  e.  he  doth 
the  like.  See  the  jippendix  §  1.  p-  iii.  at  the  end  of  4  Comm. 

Mr.  Christian  suisfjc^Rts  that  prif,  was  an  easy  corniplion  of  pTu, 
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w  i  iiten  for  ponu  (jr  sufier  /lainam')  by  the  clerk;  as  a  minute  that 
issue  was  joined:  or  /ini  ae  might  be  converted  into/ir«/  or ^rrsf,  as 
it  is  sometimes  written. 

In  confirniatron  of  the  conjecture  that  firisi  is  a  corruption  oipni, 
it  is  observable  that  the  clerk  of  the  Arraigns  immediately  after  the 
Arraignment,  wTiles  upon  the  indictment,  over  the  name  of  the  pri- 
soner, puts. 

But  however  it  may  have  arisen,  the  joining  of  issue,  (which  though 
now  usually  entered  on  the  record,  is  no'olhenvise  joined  in  any  part 
of  the  proceedings,)  seems  to  be  clearly  the  meaning  of  this  obscure 
expression;  which  has  puzzled  our  most  ingenious  etymologists,  and 
is  commonly  understood  as  if  the  Clerk  of  the  Arraigns,  immediately 
on  Plea  pleaded,  had  fixed  an  opprobious  name  on  the  prisoner,  by 
usking  him,  "  Cul)irii!  how  wilt  thou  be  tried?"  for  immediately 
upon  issue  joined,  it  is  inquired  of  the  prisoner,  by  what  trial  he  will 
make  his  innocence  appear.  This  form  has  at  present  reference  to 
appeals  and  approvements  only;  wherein  the  appellee  has  his  choice, 
cither  to  try  the  accusation  by  battel  or  by  jury.  But  upon  indict- 
ments, since  the  abolition  of  ordeal,  there  can  be  no  other  trial  but 
by  jur)',  per  pais,  or  by  the  country:  and  therefore,  if  the  prisoner 
refuses  to  put  himself  upon  the  inquest  in  the  usual  form,  that  is,  to 
answer  that  he  will  be  tried  by  God  and  the  Country,  if  a  Commoner; 
and,  if  a  Peer,  by  tJod  and  his  Peers;  (AW.  5":  Si.  Tr.  passim;)  the 
indictment,  if  in  treason  is  taken  pro  confesao:  and  the  prisoner  in 
cases  of  felony,  is  adjudged  to  slar.d  mute,  and  if  he  perseveres  in  his 
obstinacy,  shall  be  convicted  of  the  felony.  See  title  Mute. 

When  the  prisoner  has  thus  put  himself  upon  his  trial,  the  clerk 
answers  in  the  humane  language  of  the  Law,  which  always  hopes 
thai  the  party's  innocence,  rather  than  his  guilt,  may  appear,  "  God 
send  thee  a  good  deliverance."  .\ni  then  they  proceed,  as  soon  as 
conveniently  may  be,  to  the  ti'ial;  as  to  which,  sec  titles  Jury;  Trial; 
and  the  references  there. 

PLEAS  OF  THE  Swoiin,  .P/oci/o  orf  ^-/eA'Mm.]  Ranullih,  ihc  third 
Karl  of  t'hfsicr,  in  the  second  year  King  Henry  IH.  granted  to  his 
Barons  of  Cheshire  an  ample  charter  of  liberties;  £.vcepris  ptacitia 
nd  ffladium  mcum  pertinentibu^.  Hot.  Par.  in  archivia  Regis  infra  caS' 
fettttm  Cestriffi  3  K.  4.  w.  9. — The  reason  i\'as,  because  IVitliam  the 
Conyueror  gave  the  Earldom  of  Chester  to  his  kinsman  Hugh,  com- 
monly called  Lupus,  ancestor  to  this  Earl  Ranulph,  trnerc  ita  liieri 
per  gladium  sieut  ipHe  Rex  Willielmus  tenuit  y/ngiiam  per  coronam. 
And  consonant  thereto  in  all  indictments  for  felony,  murder,  b'c.  in 
that  county  palatine,  the  form  was  antiently  CoKtrti  pacem  Domini 
eomiris,  g/adium  t!>  dignitates  suaa,  or  Contra  dignitatem  ghdii  Ceatrix. 
These  were  the  Pleas  of  the  dignity  of  the  Earl  of  Chester.  Sir  feltr 
T.eicester's  Hist,  ylniiq.  164.  Co:!>ell. 

PLEBANI.\,  Plcbnnalis  cecletia.']  A  mother  church,  which  has 
one  or  more  so!,ordinate  chapels.  Coivdl. 

PLEBANUS,  A  rural  dean;  because  the  deaneries  w  ere  commonly 
affixed  to  the  Plebanis,  or  chief  mother  church  within  such  a  district, 
at  first  commonly  of  ten  parishes:  but  it  is  inferred  from  divers  au- 
thorities, that  Plrbanus  was  not  the  usual  title  of  every  rural  dean; 
but  only  of  such  a  parish  priest  in  a  large  mother  church,  exempt 
from  the  jurisdiction  of  the  Ordinary,  who  had  the  authority  of  a 
rural  dean  commiitcd  to  him  by  the  Archbisliop,  to  whom  the  church 
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was  immediately  subject.  Il'/iuriom  ying.  Sacr.  Fa.  I.  559:  Reg. 
Eccl.  Chrim.  Canluar.  MS.  See  title  Dran. 

PLEDGE,  /Ucgiusy  may  be  derived  from  the  Kr.  filrige^Jidcijus9or.'\ 
As  fileiger  aucun^  i.  e.  ^dc  jubtrc  Jtro  atiijuo^  to  be  surety  for  a  per- 
son; ill  the  same  signification  is  /ilcgiua  used  by  Glanvil-,  lib.  10.  c.  5. 
and  /itcgiafirj  for  ihe  act  of  surctiship,  in  the  interpreter  of  the  Graitti 
Cu-^tUTiiary  of  .\'ormandij^  c.  60.  89,  90;  Cliaria  de  J''orfsta.  This  word 
fdfgius  is  used  also  for  frankpledge  sometimes,  as  in  the  enti  of  /IV/- 
tiam  the  Conqueror's  laws,  set  out  by  Lumbard  in  his  jirchaiouont. 
125.  and  these  are  called  capital  pledges.  Kiich.  10.  See  4  /«*;.  180. 

When  writs  were  delivered  to  tlie  Sheriff  to  be  by  him  returned 
into  C  B.  he  was  obliged,  before  the  return,  to  take  Pledges  of  pro- 
secution, v.hich,  when  the  fines  and  amercements  H-erc  considerable, 
were  real  and  responsible  persons,  and  answerable  for  tiiose  amerce- 
ments. But  they  being  now  so  inconsidci-able,  there  are  only  formal 
Pledges  entered,  viz.  John  Do,:  and  Richard  Hoe.  But  there  is  a  dif- 
ference in  debt  and  in  trespass;  for  in  trespass  the  attachment  of  the 
goods  is  the  first  process,  aiid  because  the  defendant  is  thereby  hurt, 
therefore  the  writ  commands  the  Sheriff  to  take  Pledges,  before  he 
executes  the  process.  But  in  debt,  they  begin  with  a  summons,  and 
so  the  defendant  is  not  hurt  in  the  first  instance,  therefore  there  is 
no  command  in  the  wiit  to  the  Sheriff  to  take  Pledges,  but  unless 
he  does,  there  is  not  a  sufficient  authority  from  the  return  to  warrant 
further  Process,  unless  Pledges  are  puf  in  above,  as  in  B.  R.  they  al- 
ways do  on  the  bill.  The  reason  why  Pledges  were  not  taken  in 
Chancery,  but  committed  to  the  Sheriff,  was,  that  he,  living  in  the 
county,  was  supposed  to  know  who  were  sufficient  security,  and  be- 
ing to  levy  the  amerciament  afterward,  they  were  to  take  ample  se- 
curity for  them.  Gilb.  ffitt.  of  C.  B.  6,  7.  See  title  Process. 

The  plaintiff's  Pledges,  that  he  shall  prosecute  his  suit,  may  be 
entered  at  any  time  peiiding  the  action;  and  the  putting  in  of  Pledges 
is  now  a  mere  form.  See  the  .v'ar-v.  16  Sc  17  C.  2.  c.  8:  4  5  .^7171.  r. 
16:  5  Geo.  I.e.  13:  under  title  .-Imendment  in  this  Dictionary. 

PLEDGES  OF  GOODS  for  money,  &c.  See  titles  Pawn;  Bali- 
ment.  There  is  also  a  Pledge  in  law;  where  the  law,  without  any  spe- 
•  ial  agreement  between  parties,  doth  enable  a  man  to  keep  goods  in 
nature  of  a  distress,  cJ'r.  2  Comm.  452.  See  title  Disirenu. 

PLEDGERY  or  PLEGGERY,  Fr.  /ilegerie,  Lat.  filegiagium.] 
Surctiship,  an  undertaking  or  answering  for.  "  Also  the  appellant 
ihall  require  the  constable  and  mareschal  to  deliver  his  pledges,  and  to 
discharge  them  of  their  Pledgery;  and  tlie  constable  and  mareschal 
shall  asl;  leave  of  the  King  to  acquit  his  pledges,  after  the  appellant 
is  come  into  his  lists."  tj'r.  Co^veli. 

PLEDGING;  See  Pamii;  BailmeiU. 

PLEGIIS  ACQUIETAXDIS,  A  writ  that  anticnlly  lay  for  a 
Suretj-,  against  him  for  whom  he  was  surely,  if  he  paid  not  the  mo- 
ney at  the  day.  P.  B.  I.'i7.  If  the  party  who  becomes  surety  be 
compelled  to  pay  the  money,  See.  he  sliall  have  his  writ  agahist  the 
person  who  ought  to  have  paid  the  sanu:.  And  if  a  man  be  surely  for 
another,  to  pay  a  sum  of  money,  so  long  as  the  principal  debtor  hath 
any  thing,  ;m<i  is  sufficieut,  his  sureties  shall  not  be  distrained,  by  the 
statute  of  Magna  Charta:  if  they  are  distrained,  they  shall  have  a  spe- 
cial writ  on  the  statute  to  discharge  them.  Magna  Charta  9  H.  i.  c.  S. 
But  if  the  plaintiff  sue  the  sureties  in  C.  B.  where  the  principal 
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sufficient  to  pay  the  debt,  wlicther  the  sureties  may  plead  that,  and 
aver  that  the  principal  debtor  is  sufficient  to  pay  it;  or  whether  they 
shall  have  a  writ  to  the  Sheriff  not  to  distrain  in  such  a  case,  hath 
been  made  a  question.  -Ack'  Auf.  lir.  306.  It  was  adjudged  {Pasch. 
43  £d.  3,)  that  the  writ  ile  I'legiis  acguiciaiulis  lieth  without  any  spe- 
cialty sncwed  tliercof;  as  it  has  been  held,  that  a  man  shall  have  an 
action  of  debt  against  him  who  becomcth  pledge  lor  another,  upon 
his  promise  to  pay  the  money,  without  any  writiiijj  made  of  it.  JVew 
A'ai.  Jir.  270.  SOi.  But  notwithstanding  these  old  authorities,  thci-e 
seems  now  little  doubt,  that  a  man  may  maintain  his  action  against  the 
surety,  as  soon  as  the  cause  of  action  accrues,  w  ithoul  any  regard  to 
the  circumstances  of  the  principal.  .\nd  it  hath  been  detei*mincd, 
that  if  a  surety  in  a  bond  pays  the  debt  of  the  principal,  he  may  reco- 
ver it  back  from  the  principal,  in  an  action  of  assumpsit  for  so  much 
money  paid  and  advanced  to  his  use.  2  7Vr«i  Ur/i.  105. 

PLENA  FORISI- ACTUR.V,  A  forfeiture  of  all  that  one  hath, 
'<Sc.  See  Forfeiture. 

PLENAKTY,  the  abstract  of  the  adjective ///f/.'Uf,  and  is  used  in 
Common  Law  in  matters  of  benefices,  where  a  church  is  full  of  an 
incumbent;  Plmarty  and  vacation,  or  avoidance,  being  direct  con- 
traries. tSlaundf.  Prtcrog.  c.  8./.  32:  .SVa/.  It'exlm.  2.C.S.  A  clerk 
inducted  may  plead  his  patron's  title;  and,  being  instituted  by  the 
space  of  six  months,  his  patron  may  plead  Fltnarty  against  all  com- 
mon persons.  Plovid.  501.  Institution  by  six  months,  before  a  writ  of 
ifuarc  iwficdii  brought,  is  a  good  Plrnariij  against  a  common  person; 
but  Ptcnurty  is  no  plea  against  the  King,  till  six  months  after  induc- 
tion. Co.  Liil.  119.  34i.  Plenarty  for  six  months  is  not  generally 
pleadable  against  the  King,  because  he  may  bring  quare  imfirdit  at 
any  time,  and  nullum  icm/iuit  occurrit  regi:  though,  if  a  title  devolves 
to  the  King  by  lapse,  and  the  patron  presents  his  clerk  by  usurpation, 
who  is  instituted  and  inducted,  and  enjoys  the  benefice  for  six 
months,  this  is  such  a  Picnariij  as  deprives  the  king  of  his  presenta- 
tion. 2  In/il.  361.  And  Pknariy  by  six  months  after  institution  is  a 
good  plea  against  the  Queen  Consort;  although  she  claims  the  bene- 
fice, of  the  King's  endowment.  Wood's  Inn.  160.  Upon  collation  of  a 
bishop  by  lapse,  Plenarly  is  not  pleadable;  for  the  collation  doth  not 
make  a  Plrnariy,  by  reason  the  bishop  would  be  judge  in  his  own 
cause:  the  bishop  must  certify  whether  the  church  is  full,  or  not; 
and  his  collation  is  interpreted  to  be  no  more  than  to  supply  the 
cure  till  the  patron  doth  present;  and  it  is  for  this  cause  a  Plenarty 
by  collation  cannot  be  pleaded  against  the  right  patroi;:  l.i:t,  by  colla- 
tion, Plenarly  may  be  a  bar  to  any  lapse  of  the  .-Vrchbishop,  and  to  the 
King,  though  it  is  no  bar  to  the  right  patron.  6  Ue/i.  50:  Co.  Litt. 
344 :  Cro.  Jac.  207.  Plenarty  or  not  shall  be  tried  by  the  Bishop's  cer- 
tificate, being  acquired  by  institution,  which  is  a  spiritual  act;  but  in 
.1  ijuare  im/iedii  the  Plenarty  must  be  tried  by  a  jury.  6  Ke/i.  49. 

By  the  Common  Law,  w  here  a  pei-son  is  presented,  instituted,  and 
inducted  to  a  church,  the  church  is  full,  though  the  person  present- 
ed be  a  layman;  and  shall  not  be  ^-oid,  but  from  the  time  of  the  depri- 
vation of  the  incumbent  for  his  incapacity.  Count.  Pars.  Compan.  99. 
See  titles  Advoiuiior,;  Parnon;  Quare  Im/iedit. 

PLKNE  ADMINI.STRAVIT.  A  plea  pleaded  by  an  executor  or 
administrator,  where  \lirv  1.,.-  ,■  jrli'.-r  istirt  -!  the  deceased's  estate 
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faithfully  and  justl)  before  the  action  brouf^ht  against  them.  Scclitle 
Exfcuior  \'\.  1,  2. 

PLIGHT,  An  old  F.n^tinh  word,  s!g;nifyini<  sometimes  the  estate, 
«  ilh  the  habit  and  qviality  of  the  land;  and  extends  to  rent-charge, 
and  to  a  possibility  of  dower.  Co.  J.iit.  22  L  A. 

PLONKliTS,  A  kind  of  coarse  woollen  cloth.  Sec  star.  I  R 
3.  c.  8. 

PLOW-ALMS,  ^leemostjna  aratralctt.']  Anticntly  \d.  paid  to  the 
church  for  every  plow-land.  Monp^.  Jlvgl.  i.  256. 

PLOW-BOTE,  A  right  of  leniints  to  take  wood  to  repair  ploughs, 
carts,  and  harrows;  and  for  makin;:^  rakes,  forks,  Sec.  See  2  Comm.  35. 

PLOW-LAND,  Is  the  same  with  a  hide  of  land;  and  a  hide  or 
Plough-land,  it  is  said,  do  not  contain  any  ccriaiii  quantity  of  acres: 
but  a  Plough-land,  in  respect  of  i-epairing  the  highway  was  settled  at 
50/.  a  year,  by  the  statute  7  £c  8  IV.  :5.  c.  29. 

PLOW-SILVEK,  III  former  times,  was  money  paid  by  some  te- 
nants, in  lieu  of  service  to  plow  the  lord's  lamls.  U  .  Jonesy  280.  See 
titles  Socnffc;  Tenure. 

PLURALITY,  Pluralitas.'\  Signifies  the  plural  number;  mostly 
applied  to  such  clergymen  who  have  more  benefices  than  one:  and 
Sr/den  mentions  trialtJcs  and  quadralities,  where  one  person  hath  three 
or  four  livings.  Siid.  Tit.  Hon.  687. 

Plurality  of  livings  is,  where  the  same  person  claims  two  or  more 
spiritual  preferments,  with  cure  of  souls;  in  which  case  tlie  first  is 
void  i/iso  .facto,  and  the  patron  may  present  to  it,  if  the  clerk  be  not 
qualified  by  dispensation,  U.C.;  for  the  law  enjoins  residence,  and  it  is 
impossible  that  the  same  person  can  reside  in  two  places  at  the  same 
time.  Count.  Pars.  Comfian.  94. 

By  the  Canon  Law,  no  ecclesiastical  person  can  hold  two  benefices 
with  cure  simut  i:f  semel;  but  that  upon  taking  the  second  benefice, 
the  first  is  void:  bvit  the  Pofie^  by  usurpation,  did  dispense  with  that 
law;  and,  at  first,  every  Bishop  liad  power  to  grant  disijcnsations  for 
Pluralities,  till  it  was  abrogated  by  a  general  Council,  held  anno 
1273,  and  this  constitution  was  received  till  the  statute  21  8.  c.  13. 
Moor  \  19. 

By  slat  21  H.%.  c.  13.  if  any  parson  having  one  benefice  with  cure, 
of  the  yearly  value  of  8/.  or  above,  in  the  King's  books,  accept  of  an- 
other benefice  with  cure,  and  is  instituted  and  inducted,  the  first  be- 
nefice is  declared  void:  so  that  there  may  be  a  Plurality  within  the 
statute;  and  a  Plurality  by  the  ("anon  Law.  2  Lutw.  1306. — By  36 
Geo.  3.  c.  83.  curacies  augmented  by  Queen  Anne's  bounty  ai"e  to  be 
i:onsidcred  as  benefices. 

The  power  of  granting  dispensations  to  hold  two  benefices  with 
cure,  Sec.  is  vested  in  the  King  by  the  aforesaid  statute:  and  it  has 
been  adjudged,  that  a  dispensation  is  not  necessary  for  a  Plurality, 
where  the  King  presents  his  chaplain  to  a  second  benefice;  for  such  a 
presentment  imports  a  dispensation,  which  the  King  hath  power  to 
grant,  as  supreme  Ordinary;  but  if  such  a  chaplain  be  presented  to 
a  second  l)cncfice  by  a  subject,  he  must  have  a  dispensation,  before 
he  is  instituted  to  il.  1  Sa/k.  161. 

The  Archbishop's  dispensation  and  King's  confirmation  regularly 
are  necessary  to  hold  Pluralities:  and  the  statute  21  N.B.  c.  13.  ought 
to  be  construed  strictly,  because  it  introduces  non-icsidcncc.  and  Plu- 
i-ality  of  benefices,  against  the  Common  Law.  Jevt.  Cm*.  272. 
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A  man,  by  dispensation,  may  hold  as  many  bcneiiccs,  witliout  cure, 
as  he  can  get;  and  likewise  so  many,  with  cure,  as  he  can  get,  all 
of  them,  or  all  but  the  last,  being  under  the  value  of  8/.  fit  r  annum 
in  the  King's  books:  if  the  person  to  be  dispensed  withal,  be  not  inca- 
pable thereof.  Yet  if  a  dispensation  is  made  to  hold  three  benefices 
with  cure,  whereof  the  first  is  of  the  yearly  value  of  8/.  the  dispensa- 
tion is  void,  unless  it  be  in  case  of  the  King's  chaplains,  See.  who  may 
hold  three  benefices  with  cure,  above  the  value  of  8^.  a  year,  where 
one  of  them  is  in  the  King's  gift.  Hob.  148. 

If  there  be  tw  o  parsons  of  one  church,  and  each  parson  hath  the 
intire  cure  of  the  parish,  and  their  benefices  be  severally  of  the  value 
of  8/.  /icr  annum,  if  one  dies  and  the  other  succeeds,  tliis  is  a  Plura- 
lity within  the  statute.  Cro.  Car.  456.  And  though  the  act  mentions 
instituted  and  inducted,  when  one  is  instituted  into  the  second  church, 
the  dispensation  to  hold  two  benefices  comes  too  late;  though  he  be 
afterwards  inducted;  for,  by  institution,  the  church  is  full  of  the  in- 
cumbent. 4  Reft.  79. 

By  the  statute,  if  the  first  benefice  be  of  the  value  of  8/.  a  year,  or 
more,  by  the  acceptance  of  a  second,  it  is  actually  void,  to  all  intents: 
but  benefices  under  that  value,  being  not  within  the  statute,  are  only 
avoidable  by  accepting  a  second,  and  not  void  on  such  Plurality,  with- 
out a  declaratory  sentence,  tJ'c.  MaWjr.  Q.  Jm/ted.  104.  In  these  cases 
it  hath  been  held,  that  the  value  of  livings,  to  make  pluralities,  shall 
Be  determined  by  the  King's  books  in  the  First-fruits  oflice:  though 
the  Court  hath  been  divided,  whetlier  the  value  should  be  taken  as  it 
was  in  the  King's  books,  or  according  to  the  true  value  of  the  living. 

2  Luiw.  1301.  See  further  this  Dictionary,  titles  Parson;  Cha/ilam; 
Advtivjson. 

PLURIES,  A  writ  that  issues  in  the  third  place,  after  two  former 
■writs  have  been  disobeyed.  See  title  Ca/iias. 

POCKET  SHERIFF,  A  person  appointed  by  the  King  himself  to 
be  Sheriff  who  is  not  one  of  the  three  nominated  in  the  exchequer. 
See  title  Sheriff. 

POCKET  OF  WOOL.  A  quantity  of  wool,  containing  half  a  sack. 

3  Inst.  96. 

POINDING,  the  Scotch  term  for  taking  goods,  &c.  in  execution, 
or  by  way  of  distress.  It  is  defined  to  be  "  the  diligence  (process) 
which  the  Law  hath  devised  for  transferring  the  property  of  the  Debt- 
or to  tlie  Creditor  in  payment  of  his  debt."  It  is  either  real  or  perso- 
nal: not  that  any  inheritance  is  conveyed  by  poinding;  but  real  poind- 
ing is  a  power  of  carrying  off  the  effects  on  the  grovind  in  payment 
of  such  d'cljts  as  arc  debita  fundi.,  or  heritable:  Personal  poinding  is 
the  poinding  of  moveables  for  debt,  or  for  rent,  &c.  There  is  also  a 
species  of  poinding  by  attaching  cattle  trespassing.  Secs<a(.  .'53  Geo. 
5.  c.  74.  §  5.  and  this  Diet,  title  Dinlrees. 

POISON.  The  killing  a  person  by  poisoning  was,  heretofore, 
held  more  criminally  than  any  other  murder,  because  of  its  secrecy, 
which  prcvents'all  defence  against  it;  whereas  most  open  murders 
give  the  party  killed  some  opportunity  of  resistance.  For  this  reason 
offenders,  guilty  of  poisoning  any  person,  v  ere  antiently  judged  to  » 
severer  punishment  than  other  offenders.  See  3  jVc/h.  ylir.  363. 

Richard  Roose  (otherwise  Cooke)  was  atlaiirted  of  High  Treason, 
for  putting  poison  into  a  pot  of  pottage  boiling  in  the  Bishop  of  Ro- 
cheater's  kitchen,  by  which  two  persons  were  poisoned;  and  there 
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was  a  particular  statute  made  for  his  punishment,  viz.  by  the  statute 
22  H.  8.  c.  9.  it  was  enacted,  that  he  should  be  boiled  to  death:  and 
that  in  future  wilful  murder  by  poisoning  should  be  adjudged  Trea- 
S071 — but  this  act  was  repealed  by  the  general  operation  of  the  acts 
of  lidnr.  VJ.  and  Queen  Mary,  repealing  all  new  treasons.  See  title 
Trra^on . 

By  43  G.  3.  c.  58.  any  person  administering  poison  with  intent  to 
murder  another,  or  to  procure  the  miscarriage  of  a  woman  quick 
with  child,  is  declared  guilty  of  Felony  without  Clergy:  and  persons 
administering  medicines  to  procure  miscarriage,  though  the  woman 
is  not  quick  with  child,  are  declared  guilty  of  felony,  punishable  by 
imprisonment  or  transportation. 

If  a  man  persuade  another  to  drink  a  poisonous  liquor,  under  the 
notion  of  a  medicine,  who  afterwards  drinks  it  in  his  absence;  or  if 

intending  to  |>oison  B.  put  Poison  into  a  thing,  and  deliver  it  to  D. 
who  knows  nothing  of  the  matter,  to  be  by  him  delivered  to  B.  and 
D.  innocently  delivers  it  accordingly,  in  the  absence  of  in  this 
case  the  procurer  of  the  felony  is  as  much  a  principal,  as  if  he  had 
been  present  when  it  was  done.  And  so  likewise  all  those  seem  to 
be,  who  are  present  when  the  Poison  was  infused,  and  privy  and  con- 
senting to  the  design;  but  persons  who  only  abet  their  crime  by  com- 
mand, counsel,  &c.  and  are  absent  when  the  Poison  was  infused,  are 
accessaries  only.  2  Haiok.  P.  C.  c.  29.  §  1 1.  See  further  titles  Accca- 
sary;  Homicide. 

POLE;  see  Perch. 

POLEIN,  Was  a  shoe,  sharp  or  picked,  and  turned  up  at  the  toe; 
it  first  came  in  use  in  the  reign  of  William  Rttfug,  and  by  degrees 
became  of  that  length,  that  in  Richard  the  Second's  time  they  were 
tied  up  to  the  knees  with  gold  or  silver  chains:  they  were  restrained 
Anno  4  Ed.  4,  but  not  wholly  laid  aside  till  the  reign  of  Hen.  VIII. 
See  Malms,  in  I'll.  Il'il.  2. 

POLICE,  not  improbably  from  n>Xi<,  a  city.]  The  term  public 
Police  and  (Economy  is  applied  by  Blackaione  to  signify  the  due  re- 
gulation and  domestic  order  ol  the  kingdom:  but  is  more  generally 
applied  to  the  internal  regulations  of  large  cities  and  towns,  particu- 
larly of  the  .Metropolis;  whereby  the  individuals  of  the  Stale,  gen- 
erally speaking,  or  of  any  town  or  city  within  itself,  like  members  of 
a  well  governed  family,  are  bound  to  conform  their  general  beha- 
viour to  the  rules  of  propriety,  good  neighbourhood,  and  good  man- 
ners; and  to  be  decent,  industrious,  and  inoffensive  in  their  respec- 
tive situations.  See  4  Comm  c.  13./;.  162. 

The  Police  of  tlie  Metropolis  (says  an  author  who  has  written  on 
this  subject  with  great  accuracy  and  after  much  research)  is  a  sys- 
tem highly  interesting  to  be  understood:  but  a  vast  proportion  of  those 
who  reside  in  the  capital,  as  well  as  the  multitude  of  strangers  who 
resort  to  it,  have  no  accurate  idea  of  the  principles  of  organization, 
which  move  so  complicated  a  machine:  establishing  those  conveni- 
ences and  accommodations,  and  preserving  that  regularity  whicli 
prevails,  in  the  particular  branches  of  Police  which  may  be  deno- 
minated Alunicifial  Hegulationa.  These  relate  to  fiaving,  vjatchingj 
Ughtingy  cleansing,  and  removing  nusances;  furnishing  laater;  the 
mode  of  building  bouses;  the  system  established  for  e.vtinguiehing 
^res;  and  for  regulating  coaches,  carts,  and  carriages;  with  a  variety 
of  other  useful  improvements  tending  to  the  comfort  and  conveni- 
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cncc  of  the  inhabitants..  Sec  a  'J'rcaiue  an  the  Police  of  the  Melrojio- 
lit,  8vo,  ir96. 

To  administer  that  part  of  the  Police  which  is  connected  with  the 
prevention  and  suppression  of  crimes,  twenty-six  magistrates,  name- 
ly, the  1,01(1  Miiyor  and  Aldermen,  sit  in  rotation  every  forenoon, 
and  take  coi^nizancc  of  all  complaints  within  the  anlient  jurisdiction 
of  the  city  of  J.ondon.  Sec  tliis  Dictionary,  title  London. 

For  every  other  part  of  the  metropolis,  twenty-four  stipendiary  ma- 
gistrates arc  apiJointed;  three  at  lio-w-sircet,  under  a  jurisdiction  long 
established;  and  twenttj-one,  first  established  by  ntat.  32  Geo.  3.  r. 
53.  (generally  called  the  Polire-Jci.)  This  act  was  repealed,  and 
other  provisions  of  a  similar  nature  wci"e  enacted  by  42  G.  3.  c.  76. 
47  G.  3.  c.  42.  These  twenty-one  magistrates  have  seven  different 
offices  or  Courts  of  Justice  assigned  them,  at  convenient  distances, 
in  IVentminster,  Middlesex,  and  Surrey;  where  they  sit  every  day, 
(Sundays  excepted,)  both  in  the  morning  and  evening,  for  the  pur- 
pose of  executiTig  those  inultifarious  duties,  connected  with  the  of- 
fice of  a  Justice  of  Peace,  which  occur  in  I-^rge  societies.  This  insti- 
tution was  suggested  to  the  legislature  in  consequence  of  the  pres- 
sure felt  by  the  pul>lic  from  the  want  of  some  regular  tribunals, 
where  the  system  should  be  uniform,  and  w  here  the  purity  of  magis- 
trates, and  their  regular  attendance,  might  insure  to  the  lower  orders 
of  the  People,  the  adjustment  of  their  difteienccs,  at  the  least  possi- 
ble expencc;  and  the  assistance  of  gratuitous  advice  in  every  difficul- 
ty, as  well  as  oflicial  aid,  in  all  cases  within  tlic  sphere  of  the  ma- 
gistrate. 

Similar  provisions  are  made  to  prevent  depredation  on  the  Thamet, 
by  the  acts  39  tJ"  40  G.  3.  c.  87:  42  G.  3.  c.  76,  CJ"  47  G.  3.  st.  1.  c. 
37.  usually  called  the  Thamra  Police  Acts. 

The  duty  of  these  stipendiary  magistrates  (in  conjunction  with  the 
county  magistrates)  extends  also  to  several  judicial  proceedings, 
where,  in  various  instances,  they  are  empowered  and  required  to 
hear  and  determine  offences  in  a  summary  way;  particularly  in  cases 
relating  to  the  customs  and  excise;  t^amr-lavjs;  /ic-jjnbrokers;  labourers; 
and  ap/ireniiccs,  kc.  They  act  ministerially  in  licencing  and  regu- 
lating /lublic'houses;  piniishing  vairrants;  i-emoving  the  fioor,  fccc.  &c. 
And  examine  into  complaints  in  criminal  cases,  capital  and  others, 
for  the  purpose  of  sending  them  to  superior  tribunals  for  trial. 

These  extensive  duties,  and  others,  «  hich  it  is  to  be  wished  these 
magistrates  could  perform  towards  the  Itrcvention  of  crimes,  the  au- 
thor of  the  above  treatise  thinks  would  be  much  facilitated,  by  the  es- 
tablishment of  a  fund,  from  whence  to  bestow  rewards  on  constables' 
and  others  for  detecting,  and  on  accomplices  for  discovering,  of- 
fenders. 

The  following  abstract  of  the  Ch  iV  Municijial  Regulations  of  the 
Police  of  the  Metropolis  above  alluded  to,  and  the  various  statutes 
by  which  they  are  regulated,  is  extracted,  and  corrected  from  the 
same  author: 

The  Metropolis  having  by  degrees  been  extended  so  far  beyond  its 
anticnt  limits,  every  parish,  hamlet,  liberty,  or  precinct,  now  conti- 
guous to  the  cities  of  London  and  Westminster,  may  be  considered 
as  a  separate  municipality;  where  the  inhabitants  regulate  the  Po- 
lice of  their  respective  districts,  raise  money  for  paving  the  streets, 
and  assess  the  houseliolders  for  the  interest  thereof,  as  well  as  for 
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the  annual  expence  oC  watching,  cleansing,  and  removing  nusances 
and  annoyances.  These  funds,  as  well  as  the  execution  of  the  powers 
of  the  different  statutes  creating  them,  (excepting  where  the  inter- 
ference of  magistrates  is  necessarj  )  arc  placed  in  the  hands  of  trus- 
tees; of  whom,  in  many  instances,  the  Churchwardens  or  parish  offi- 
cers, for  the  lime  being,  are  members  ex  officio;  and,  by  these  differ- 
ent bodies,  all  matters  relating  to  the  immediate  safety,  comfort,  and 
convenience  of  the  inhabitants,  are  managed  and  regulated;  under 
the  provisions  of  statutes  made  in  the  last  and  present  reign,  as  well 
public  as  private,  applicable  to  the  Metropolis  in  general,  and  to  the 
various  parishes,  hamlets,  and  liberties  in  particular;  former  statutes 
for  these  purposes  having  been  found  inadequate. 

The  .vrar.  10  Geo.  2.  c.  22,  established  a  system  for  paving,  light- 
ing, cleansing,  and  watching  the  city  of  London;  but  the  statute 
which  removed  signs  and  sign-posts,  balconies,  spouts,  gutters,  and 
those  other  encroachments  and  annoyances  which  were  felt  as  griev- 
ances, by  the  inhabitants,  did  not  pass  till  the  year  1771.  The  s.'rtf. 
1 1  Geo.  3.  c.  29,  contains  a  complete  and  masterly  system  of  that 
branch  of  the  Police  which  is  connected  with  municipal  regulations; 
and  may  be  considered  as  a  model  for  every  large  city  in  the  Empire. 
This  statute  extends  to  every  obstruction  by  carts  and  carriages,  and 
provides  a  remedy  for  all  nusances  which  can  prove,  in  any  respect, 
olfcnbivc  to  the  inhabitants;  and  special  Commissioners,  called  Com- 
missioners of  Sewers,  arc  appointed  to  ensure  a  regular  execution. 
This  statute  is  improved  by  araF.  33  G.  3.  c.  75;  by  which  the  power 
of  the  Commissioners  is  increased,  and  some  nusances,  arising  from 
butchers,  dustmen,  &c.  further  provided  against. 

N'arious  acts  are  from  time  to  time  passed  for  local  iinprovemcnts 
in  streets,  squares,  docks,  &;c. 

In  the  city  and  liberty  of  Westminster  also  many  new  and  useful 
municipal  regulations  have  been  made  within  the  present  century. 
The  .itais.  27  Eliz.  and  16  Car.  1.  (private  acts,)  divided  the  city  and 
liberties  into  twelve  wards,  and  appointed  twelve  burgesses  to  regu- 
late the  Police  of  each  ward,  who,  with  the  Dean  or  High  Steward 
of  Westminster,  were  authorized  to  govern  this  district  of  the  Me- 
tropolis. 

The  slat.  29  Geo.  2.  c.  25,  enabled  the  Dean  or  his  High  Steward 
to  choose  eighty  constables  in  a  court-leet;  and  the  same  act  author- 
ized the  apjrointment  of  an  Annoyance-Jury  of  forty-eight  inhabi- 
tants, to  examine  weights  and  measures,  and  to  make  presentments 
of  every  public  nusancc  either  in  the  city  or  liberty.  The  sm/.  31 
Geo.  2.  cc.  17.  25,  improved  the  former  statute,  and  allowed  a  free 
market  to  be  held  in  Westminster.  The  .ttat.  2  G.  3.  c.  21,  amended 
by  stttl.  3  G.  3.  c.  23,  extended  and  improved  the  system  for  paving, 
cleansing,  lighting,  and  watching  the  city  and  liberty,  by  including 
six  other  adjoining  parishes  and  liberties  in  Middlesex.  The  stats.  S 
Geo.  3.  cc.  13.  50;  1 1  Geo.  3.  c.  22;  and  particularly  U  Geo.  3.  c.  90, 
for  regulating  the  nightly  watch  and  constables,  made  further  im- 
provements in  the  general  system;  by  which  those  branches  of  Po- 
lice in  Wcslmiaster  are  at  present  regulated.  See  also,  44  G.  3.  c.  61: 
45  G.  3.  c.  113:  46  G.  3.  c.  89,  and  48  G.  3.  c.  137,  under  which  ma- 
ny improvements  have  been  made  in  Westminster,  with  a  view  to 
the  convenience  and  dignity  of  the  Courts  of  Justice  and  Houses  of 
Parliament. 
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In  the  borough  of  Sout/tvari  also,  the  same  system  has  been  pur- 
sued: the  statt.  28  Geo.  2.  c.  9;  6  Geo.  3.  r.  2i,  having  established  a 
system  of  regulation  applicable  to  this  district  of  the  Metropolis;  re- 
lative to  markets,  hackney-coach  stands,  paving,  cleansing,  lighting, 
watching,  marking  streets,  and  numbering  houses;  and  placing  the 
whole  unilcr  the  management  of  Commissioners. 

In  contemplating  the  great  leading  features  of  municipal  regula- 
tion, nothing  places  England  in  a  situation  so  superior  to  most 
others,  with  regard  to  cleanliness,  as  the  system  of  the  Heviers;  under 
the  mimagement  of  special  Commissioners  in  different  parts  of  the 
kingdom;  introduced  so  early  as  by  »tai.  6  6.  c  5;  and  organized 
by  s(als.  6  H.  8.  r.  10:  23  H.  8.  c.  5:  2s  H.  8.  c.  10;  afterwards  im- 
proved by  atats.  3  *  £.  6.  r.  8:  I  Af.  */.  3.  c.  1 1:  13  Eliz.  c.  0:  3 
Jac.  1.  c.  14:  7  .iim.  c.  10.  Sec  this  dictionary,  title  Seiners. 

Sewers  being  early  introduced  into  the  Metropolis,  as  well  as 
other  cities  and  towns,  in  consequence  of  the  general  system,  every 
offensive  nusance  was  removed  through  this  medium;  and  the  inha- 
bitants early  accustomed  to  the  advantages  and  comforts  of  clean- 
liness. 

Another  feature,  strongly  marking  the  wisdom  and  attention  of 
our  ancestors,  was  the  introduction  of  n«/rr,  for  the  supply  of  the 
Metropolis,  in  the  reign  of  King  ATiifs  I.  in  1604.  The  improve- 
ments which  have  been  since  made,  in  extending  the  supplies,  by 
means  of  the  .Vew  Hiver,  and  also  by  the  accession  of  the  Thamet 
water  through  the  medium  of  the  Z.c»n</!)7!-l)ridge,  Chehea,  York- 
buUdings,  SAadweli,  and  other  water-works,  it  is  not  necessary  to 
detail. 

The  sittt.  9  Jnn.  c.  23,  first  established  the  regulations  with  re- 
gard to  tiackney-coachea  and  chairs,  which  have  been  improved  and 
extended  by  several  subsequent  statutes;  see  title  Coaches;  and  stat. 
33  Geo.  3.  c.  75.  §  15 — 19,  which  enlarges  the  power  of  the  magis- 
trates of  the  city  of  London,  to  cooipcl  the  appearance  of  hackney 
coachmen  residing  out  of  their  immediate  juristiiction. 

Carta  and  other  carriages  have  also  been  regulated  by  different 
statutes,  viz.  slats.  1  Geo.  1.  stat.  2.  c.  57:  18  Geo.  2.  c.  33:  24  Geo. 
2.  c.  43:  30  Geo.  2.  c.  22:  7  Geo.  3.  c.  44:  24  Geo.  3.  st.  2.  c.  27;  which 
contain  a  very  complete  system  relative  to  this  branch  of  Police:  by 
virtue  of  which,  all  complaints  arising  from  offences  under  these  acts 
are  cognizable  by  the  magistrates  in  a  summary  way. 

The  stat.  34  Geo.  3.  c.  65,  established  an  improved  system  with' 
regard  to  IVatermen  plying  on  the  river  Thames.  The  Loi-d  Mayor 
and  Aldermen  are  empowered  to  make  rules  and  orders  for  their  go- 
vernment; and  with  the  Recorder  of  the  city,  and  Justices  of  the 
Peace  of  the  respective  counties  and  places  next  adjoining  to  the 
Thatnesy  between  Gravesend  and  Windaor,  have  power,  within  those 
districts,  to  put  in  execution  not  only  the  laws,  but  also  the  rules  and 
orders  to  be  from  time  to  time  made  by  them  relative  to  such  water- 
men: such  rules  and  orders  to  be  from  time  to  time  sent  to  the  pub- 
lic office  n»  the  Metropolis,  and  to  the  clerks  of  the  peac'e  of  the 
counties  joining  the  Thame.'!,  within  thirty  days  after  they  are  made 
or  altered.  The  Magistrates  have  power  given  them  to  fine  water- 
men for  extortion  and  misbehaviour;  and  persons  refusing  to  pay  the 
legal  fares  may  be  compelled  so  to  do  with  all  charges,  or  be  impri- 
soned for  a  month;  and  persons  giving  watermen  a  fictitious  name  or 
»>!acc  of  abode  shall  forfeit  bl.  See  ll'utemifn. 
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Offences  relative  to  the  driving  of  caitle  improperly,  usually  term- 
ed Bullock-hunting;,  are  also  determinable  hy  the  magistrates  in  the 
same  summary  way,  under  the  authority  o( ntu!.  21  Geo.  3.  c.  67;  by 
which  every  person  is  aulhurized  to  seize  delinquents  guilty  of  this 
very  dangerous  ofTeiicc. 

The  last  great  feature  of  useful  Police  to  be  here  mentioned,  con- 
sists in  the  excellent  regulations  relative  to  buildingn,  projections, 
and  Jiren:  first  adopted  after  the  fire  tii  L'jyidon  in  1666;  and  extended 
and  improved  by  several  statutes  from  that  time  down  to  the  alal.  H 
Geo.  3.  c.  7  8.  This  statute  repeals  all  former  acts,  and  besides  regu- 
lating the  mode  of  building  houses  in  future,  so  as  to  render  them  or- 
namental, commodious,  and  secure  against  the  accidents  of  fire,  esta- 
blished other  useful  rules  for  the  prevention  of  this  dreadful  calami- 
ty; by  rendering  it  incumbent  on  the  churchwardens  to  provide  en- 
gines and  ladders;  to  fix  fire  plugs  at  convenient  distances  on  all  the 
main  pipes  in  the  parish;  to  fix  a  mark  in  the  street  where  they  are 
to  be  found,  and  where  there  is  a  key  ready  to  open  the  plugs:  re- 
wards are  also  payable  to  persons  bringing  the  engines  to  a  fire.  See 
this  Dictionary,  title  Fire. 

These  outlines  will  explain,  in  some  measure,  by  what  means  the 
system  of  the  Police  in  most  of  its  great  features,  is  conducted  in  the 
metropolis:  to  which  it  may  be  necessary  to  add,  that  the  Beadles  of 
each  parish  are  the  proper  pei-sons  to  convey  infonnations,  in  case 
of  any  inconvenience  or  nusance,  by  which  a  stranger  may  have  it  re- 
moved. The  City  and  Police  Magistrates,  in  their  respective  courts, 
if  not  immediately  authorized  to  remedy  the  wrong  complained  of, 
will  point  out  how  it  may  be  effected. 

It  is  however  earnestly  to  be  wished,  that  one  general  act,  compre- 
hending the  whole  of  the  regulations  made  for  tlie  city  of  I.fmd'jn^  so 
far  as  they  will  apply,  could  be  extended  to  every  part  of  the  Metro- 
polis and  its  suburbs;  that  a  perfect  uniformity  might  prevail  in  the 
penalties  and  punishments  for  the  several  ofJences  against  the  com- 
fort and  convenience  of  the  inhabitants. 

POLICY  OF  ASSUU.\NCE,  or  Insui-ance,  from  the  Ital.  Po- 
Uza^  i.  e.  sclu-duia  anseciiratio.'^  An  instrument  entered  into  by  in- 
surers of  ships  and  merchandise,  c2'c.  to  merchants,  obligator)'  for 
the  payment  of  the  sum  insured,  in  case  of  loss.  Mcrc/i.  Vict.  See 
title  Insurance. 

POLLARDS,  or  Pollengers.  Such  trees  as  have  been  usually 
cropped,  therefore  distinguished  from  timber-trees.  Piowd.  469. 

POLL.  A  deed  poll  is  distinguished  from  one  indented,  the  latter 
being  polled  or  shaved  quite  even.  See  Deed. 

POLLS.  Where  one  or  more  jurors  are  excepted  against,  it  is 
called  a  challenge  to  the  Polls.  Co.  IJr.  156.  See  title  Jury. 

POLL-TAX,  A  tax  formerly  not  unfrequcntly  assessed  by  the 
head  on  everj-  subject  according  to  their  respective  ranks.  See  title 

POLYG.\MY,  Poty.^amia.']  The  having  a  plurality  of  wives  or 
husbands  at  once.  See  title  Jiiganiy;  To  which  is  here  to  be  added, 
that  by  stat.  35  Geo.  3.  r.  67,  persons  convicted  of  Bigamy,  arc  made 
subject  to  the  penalty  inflicted  on  Larceny,  i.  e.  transportation,  i^c. 

PONDUS,  Poundage;  which  duty,  with  that  of  tonnage,  was  an- 
tiently  paid  to  the  King  according  to  the  weight  and  nteasure  of  mer- 
'•hants'  goods.  C'<Kir/'. 
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PONDUS  REGIS,  The  standard  weight  appointed  by  our  aniient 
Kings.  And  what  we  now  call  Troy  Weight,  was  this  I'mdusi  Jiegis, 
or  Le  Roy  Weight,  with  the  scales  in  equilibria:  wherran  the  aver  du 
fiois  was  the  fullci-  weight,  with  a  declining  scale.  Cowell.  See  titles 
Troy  Wtighl;  Wrights. 

PON  E,  A  writ  whei  cby  a  cause  depending  in  the  county,  or  other 
inferior  Court,  is  removed  into  the  Common  Picas;  and  sometimes 
into  the  King's  Bench:  as  when  a  replevin  is  sued  by  writ  out  of 
Chancery,  isfr.  then  if  the  plaintiff  or  dclundunl  will  reniovc  that  plea 
out  of  the  county-court  iiuo  C.  11.  or  K.  /I.  it  is  done  by  Pone.  /•'.  jV. 
J3.  1,  69:  3  Jiisi.  339.  The  writ  Pone  lies  to  remove  actions  of  debt, 
and  of  detinue,  writ  of  right,  of  nusance,  i^c.  JVeiti  jYa'.  B.  R. 

A  Pone  to  remove  causes  is  of  this  form:  Put  at  the  /iclilion  oj 
A.  B.  before  our  Justices  ax  Westminster,  the  day,  tec.  the  /ilea  which 
it  in  your  Court  by  our  wr/r,  bettueen  the  ioid  A.  B.  and  C.  D.  of,  8cc. 
and  Hummon  the  said  C.  that  he  be  then  there  to  anawer  the  said  A.  C5'c. 
This  form  is  only  applicable  to  the  Common  Picas:  but  if  the  writ 
of  Pone  be  to  remove  a  cause  into  K.  B.  it  should  be  worded  thus: 
Put  at  the  petition  of,  cJ'c.  btforc  nfi,  '.i^heresorecr,  kc.  the  filra,  &c. 

Pane  is  also  a  writ  willing  the  Sheriff  to  summon  the  defendant  to 
appear  and  answer  the  plaintiff's  suit  on  his  putting  in  sureties  to 
prosecute:  it  is  so  called  from  the  words  of  the  writ,  Pone  fier  vadium 
iff  sah'os  /ilcgion;  "  Pl  i ,  by  gage  and  safe  pledges,  B.  the  defen- 
dant." "This  is  a  writ  not  issuing  out  of  chancery,  but  out  of  the 
Court  of  Common  Pleas,  being  grounded  on  the  non-appearance  of 
the  defendant,  at  the  return  of  the  original  writ:  and  thereby  the 
Sheriff  is  commanded  to  attach  him,  by  taking  gage,  that  is  certain 
of  his  goods,  which  he  shall  forfeit  if  he  doth  not  appear;  or  by  ma- 
king him  find  safe  pledges  or  sureties,  who  shall  be  amerced  in  case 
of  his  non-appearance.  J-'iiich.  L.  343:  Ld.  Raym.  278:  Dalt.  Sher.  c. 
32.  See  title  Process. 

This  is  also  theirs;  and  immediate  process,  without  any  previous 
summons,  upon  actions  of  trespass  z'i  et  arntie,  or  for  other  injuries 
which,  though  not  forcible,  are  yet  trespasses  against  the  peace,  as 
deceit  and  cons/iiracy;  where  the  violence  of  the  wrong  requires  a 
more  speedy  remedy;  and  therefore  the  original  writ  commands  the 
defendant  to  be  at  once  attached  without  any  precedent  warning. 
3  Comm.  c.  19./;.  230,  cites  Pinch.  L.  305.  35 1 .  See  title  Original. 

PONENDIS  IN  ASSISIS,  .\  writ  granted  by  the  statute  of 
Wextni.  2.  13  IC.  I.  st.  I.  c.  38;  which  statute  shews  what  persons 
sheriffs  ought  to  impanel  upon  assises  and  juries.  Reg.  Orig.  175: 
F.  jV.  B.  165.  See  title  Juru. 

PONENDU.M  IN  B ALLIUM,  A  writ  commanding  that  a  pri- 
soner be  bailed  in  cases  bailable.  R^g,  Orig.  133. 

PONENDUM  SIGILLUM  AD  EXCEPTIONEM,  A  writ  by 
which  justices  are  required  to  put  their  seals  to  exceptions,  exhibited 
by  defendant  against  the  plaintiff's  evidence,  verdict,  or  other  pro- 
ceedings before  them,  according  to  the  statute  ll'estm.  2.  13  £.  L 
1.  r.  31.  Sec  title  Bill  of  Jixce/itions. 

PONE  PEll  VADIUM;  Sec  Pone. 

PONTAGE,  Pontagium.^  A  contribution  towards  the  mainte- 
nance, or  re-edifyhig  bridges.  Stat,  ll'estm.  2.  c.  25.  It  may  also  sig- 
nify toll  taken  to  this  purpose  of  those  who  pass  over  bridges,  stais. 
1.  Hen.  8.  c.  9:  23  Hen.  8.  r.  5.  39  £li:.  c.  25.  See  Tri/iocla  .Yeces- 
sitas. 
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PONTIBUS  REPAR  ANDIS,  A  writ  directed  to  the  Sheriff,  isfc. 
rcfjuirinji;  him  to  charge  one  or  more,  to  repair  a  bridge,  to  whom  it 
bcloiigcth.  Krg.Orig.  153.  ^cc  Pontage. 

POOR. 

P.vt  pER.]  A  poor  person,  who  i$  a  burden  and  charge  upon  a  pa- 
rish. 

The  Poor  our  Law  takes  notice  of  are,  1st,  Poor  by  imfiotency  and 
defect;  as  the  aged  or  ilccrcpid  fatherless  or  motherless;  Poor  under 
sickness,  and  persons  who  arc  Idiots,  Lunatics,  lame,  blind,  &c.  these 
the  Overseers  of  the  Poor  arc  to  provide  for. 

2dly,  Poor  by  casualty,  such  as  House-keepers,  decayed  or  ruined 
by  unavoidable  misfortunes:  poor  persons  overcharged  with  children; 
labourers  disabled;  and  these,  having  ability,  arc  to  be  set  to  work; 
but  if  not  able  to  work,  they  arc  to  be  relieved  with  money. 

3dly,  Poor  by  prodigality  and  debauche!y,  also  called  thriftless 
Poor;  as  idle  slothful  persons,  pilferers,  vagabonds,  strumpets,  kc. 
who  are  to  be  sent  to  the  House  of  Correction,  and  be  put  to  har4 
labour,  to  maintain  themselves;  or  work  is  to  be  provided  for  them, 
that  they  do  not  perish  for  want;  and  if  they  become  impotent  by 
sickness,  or  if  their  wtirk  will  not  maintain  them,  there  must  be  au 
allowance  by  the  Overseers  of  the  Poor  for  their  support.  Dale.  c.  7:?. 
s.  35. 

The  Law  not  only  regards  life  and  member,  and  protects  every 
man  in  the  enjoyment  of  them,  but  also  furnishes  him  with  every 
thing  necessary  for  their  support.  Por  there  is  no  man  so  indigent  or 
wretched,  but  he  may  demand  a  supply  sufhcient  to  all  the  neces- 
sities of  life,  from  the  more  opulent  part  of  the  community,  by 
means  of  the  several  statutes  enacted  for  the  relief  of  the  Poor.  I 
Comm.  131. 

The  Poor  of  England,  till  the  time  of  Henry  VIIL  subsisted  en- 
tirely upon  private  benevolence  and  the  charity  of  well-disposed 
Christians:  and  the  Poor  in  Irrland  have,  to  this  day,  no  relief  ex- 
cept from  i)rivate  charity. — By  an  antient  statute,  23  E.  3.  c.  7,  ii 
was  enacted,  that  none  should  give  alms  to  a  beggar  able  to  work. — 
It  appears  by  the  Mirror.,  that  at  the  Common  Law  the  Poor  were 
to  be  "  sustained  by  parsons,  rectors  of  the  church,  and  the  pa- 
rishioners; so  that  none  of  them  die  for  default  of  sustenance."  Mirr 
c  I.  §  3. — And  by  niais.  15  K.  2.  c.  6:  4  H.  i.  c.  12.  impropriators 
were  obliged  to  distribute  a  yearly  sum  to  the  poor  parishioner;: 
and  to  keep  hospitality.  (Sec  titles  Parson;  .-Ijijirnjiriators.) — by 
itatst.  12  R.  2.  c.  7:  19  //.  7.  c.  12,  the  Poor  were  directed  to  abide 
in  the  cities  and  towns  wherein  they  were  born,  oi'  such  wherein  they 
had  dwelt  for  three  years:  which  seems  to  be  the  first  rudiment  of 
parish  settlements. 

No  conipulsorj-  method,  however,  was  marked  out  for  the  relief  qi 
the  Poor,  til!  the  ■•>'(;'■  27  H.  8.  r.  23;  under  which,  provision  was  or- 
dered to  be  made  for  the  impotent  Poor. — Before  that  time,  the  Mo- 
nasteries were  their  principal  resource;  and  among  other  bad  effects, 
which  attended  thesi-  institutions,  it  was  not  perhaps  one  of  the  least, 
(though  frequently  esteemed  quite  otherwise,)  that  they  suppoited 
and  fed  a  very  numerous  and  verv-  idle  Poor;  whose  sustenance  de- 
pended upon  what  was  daily  distributed  in  alms  at  the  gates  of  tlif 
Religious  Houses.  But  upon  the  total  dissolution  of  these,  the  incnn- 
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venience  ol  thus  encouraging  the  Pool-  in  habits  of  indolence  and 
beggary,  was  quickly  felt  throiigliout  the  kingdom;  and  abundance 
of  statutes  were  made  in  the  reign  of  King  Henry  VIII.  and  his 
children,  for  providing  for  tlic  Poor  and  iiupotcnti  which,  the  pre- 
ambles to  some  of  them  recite,  had  of  late  years  greatly  increased. 
These  Poor  were  principally  of  two  sorts;  sick  and  impotent,  and 
therefore  unable  to  work;  idle  and  sturdy,  and  therefore  able,  but 
not  willing  to  exercise  any  honest  employment.  To  provide,  in  some 
measure,  for  both  of  these,  in  and  about  the  Metropolis,  Edward  VI. 
founded  three  Royal  Hospiuls;  ChrUt's  and  Si.  ThomuH'a,  for  relicl 
of  the  impotent,  through  infancy  or  sickness;  and  jBrirfcrorW,  for  tlio 
punishment  and  employment  of  the  vigorous  and  idle.  But  these 
were  far  from  being  suflicient  for  the  care  of  the  Poor  throughout  the 
kingdom  at  large:  and  therefore,  after  many  other  fruitless  expe- 
riments, by  Stat.  43  Jiliz.  c.  2,  Overseers  of  the  Poor  were  appointed 
in  every  parish;  whose  office  and  duty  arc  principally  these:  Jirsi,  to 
raise  competent  sums  for  the  necessaiy  relief  of  the  Poor,  impotent, 
old,  blind,  and  such  other  being  poor,  and  not  able  to  work,  and  them 
only;  and,  secondly,  to  provide  work  for  such  as  are  able  and  cannot 
otherwise  get  employment:  but  this  latter  part  of  their  duty,  which, 
according  to  the  wise  regulations  of  that  salutary  statute,  should  go 
hand  in  hand  with  the  other,  is  now  most  shamefully  neglected.  I 
Comm.  c.  9.  /i/i.  3i9,  460. 

The  learned  Conmientator  then  proceeds  to  state  the  evils  arising 
from  what,  he  considers  as  a  deviation  from  the  original  purpose  of 
the  Poor  Laws,  by  accunmlating  all  the  Poor  in  one  Workhouse;  a 
practice  which  he  condemns  as  destructive  of  the  industry  and  do- 
mestic happiness  of  the  Poor.  He  also  reprobates  the  sub-division  of 
parishes;  the  plan  of  confining  the  [xjor  to  their  respective  districts; 
and  the  laws  passed  since  the  Restoration;  as  having  given  birth  to 
the  intricacy  of  our  Poor  Laws,  by  multiplying  and  rendering  more 
easy  the  methods  of  gaining  settlements:  and,  in  consequence,  cre- 
ating an  infinity  of  expensive  Law  -suits  between  contending  neigh- 
bourhoods, concerning  those  settlements  and  removals.  He  then  pro- 
ceeds to  state  the  general  heads  of  the  Law  relative  to  the  settle- 
ment of  the  Poor;  which,  he  truly  observes,  by  the  resolutions  of  die 
Coutts  of  Justice  thereon,  within  a  century  past,  are  branched  into  a 
great  variety.  "  And  yet,  he  concludes,  notwithstanding  the  pains 
that  have  been  taken  about  these  Laws,  they  still  remain  very  imper- 
fect, and  inadequate  to  the  ptirposes  they  are  designed  for:  a  late 
that  has  generally  attendeil  most  of  our  statute  Laws,  where  they 
have  not  the  foundation  of  the  Common  Law  to  build  upon.  When 
the  Shires,  the  Hundreds,  and  the  Tithings  were  kept  in  the  same 
admirable  order  in  which  they  were  disposed  by  the  great  Mfred, 
there  were  no  persons  idle,  consequently,  none  but  the  impotent  thai 
needed  relief:  and  the  slut.  Eli-.,  c.  2.  seems  entirely  founded  on 
the  same  principle.  But  when  this  excellent  scheme  was  neglected 
and  departed  from,  we  cannot  but  observe,  with  concern,  what  mi- 
serable shifts  and  lame  expedients  have  from  time  to  lime  been 
adopted,  in  ordet-  to  patch  up  the  llaws  occasioned  by  this  neglect. 
There  is  not  a  more  necessary  or  certain  maxim,  in  the  frame  and 
constitution  of  Society,  than  that  every  individual  must  contribute 
his  share,  in  order  to  the  well-being  of  the  Community;  and  surely 
they  must  be  »cry  deficient  in  sound  policy,  who  suffer  one  half  of  a 
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parish  to  continue  idle,  dissolute,  and  unemployed;  and  at  length 
are  amazed  to  find  that  the  industry  of  the  other  half  is  not  able  to 
maintain  the  whole."  1  Comm.  c.  9.  ad  Jiriem. 

In  Scotland  the  Poor  arc  distinguished  into  the  idle  and  the  infirm. 
Several  acts  have  been  made  for  the  punishment  of  sturdy  beggars 
and  vagabonds,  by  whipping,  and  burning  in  the  car.  Those  who 
from  age  or  infirmities  arc  tn>at>lc  to  maintain  themselves,  are  main- 
tained by  a  tax  levied  on  the  parish. — Birth  is  the  original  rule  of 
settlement;  but  which  may  be  superceded  by  three  years'  continued 
residence  in  any  other  parish.  The  collection  and  management  of 
the  poor's  fund  is  placed  in  the  Heritors  and  Kirk  session.  In  pa- 
rishes where  a  suflicicnt  fund  cannot  be  raised  for  all  the  Poor, 
either  by  taxation  or  voluntary  contribution  at  the  Church-doors,  the 
Magistrates  are  authorised  to  give  them  badges  as  a  warrant  to  ask 
alms  within  the  limits  of  their  parishes.  See  Belt's  Scotch  Diet. 

In  Ireland,  by  the  Irit/t  Act  1 1  12  Geo.  3.  c.  30.  a  Corporation  is 
erected  in  every  county,  county  of  a  city  and  town,  of  which  the 
Bishop  and  Member  of  Parliament  are  presiding  members:  and  who 
are  empowered  to  relieve  poor  parish  vagabonds,  to  apprentice  chil- 
dren, t^'f .  with  great  discretionary  powers,  which  are  varied  and  en- 
larged by  several  subsequent  acts,  as  well  local  as  general. 

In  1803  an  act  was  passed,  43  Geo.  3.  r.  144.  for  procuring  returns 
relative  to  the  expencc  and  maintenance  of  the  Poor  in  Jingland. 
Returns  were  made  accordingly,  from  which  it  appeared  that  the 
expence  exceeded  three  millions  annually. — No  effectual  steps  have 
yet  been  taken  for  decreasing  this  expence,  or  for  securing  the  more 
'iffectual  application  of  so  large  a  fund. 

After  the  observations  tjuoled  from  the  Commentaries  with  respect 
:o  the  Poor  Laws  in  England,  it  may  seem  a  hopeless,  and  almost  an 
useless,  task,  to  enter  into  any  detail  of  them.  This  has,  however, 
been  here  attempted:  the  source  from  which  the  following  Abridg- 
ment has  been  chiefly  drawn,  is  Mr.  Consi\  enlarged  and  valuable 
editions  of  Bolt's  Poor  Imivs;  to  which,  and  Bum's  Justice,  title 
Poor,  the  studious  Inquirer  into  particulars  shotild  refer. 

I.  Of  OVKKSEEBS  OF  THE  POOB. 

1.  Their  Atiliointmenl , 

2.  Their  jlccoitnta. 

3.  Their  Indemnity  and  Punishment 

II.  Of  PoOR-R.\TES. 

1.  What  Persons  and  Proju'rly  are  liable  to. 
3.  Tile  Manner  and  Pur/iose  of  raising  them 

3.  Of  jlppeals  against  them. 

4.  Hovi  to  be  levied;  and  of  rating  in  .lid. 

III.  1.  Of  relieving  and  maintaining  the  Poor. 

2.  Of  Relations  maintaining  each  other. 

IV.  Of  the  Settlements  of  Poor  Peojile 

1.  By  Birth. 

2.  Bij  Parentage. 

3.  By  Marriage. 

4.  By  Residence,  in  /lartiailar  Cases 

5.  By  renting  a  Tenement. 

6.  By  Payment  of  public  Tares. 
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7.  By  serving  an  Office. 

8.  By  Hiring  and  Service. 

9.  By  Afilirenticesldti. 
10.  By  Estate. 

V.  Of  Certificates. 

VI.  Of  the  Removal  of  Poor  Penons. 

I.  I .  The  Chubch wardens  of  every  pansh,and  Jo"r,  three,  oriwn 
substantial  householders  there  shall  be  nominated  yearly  in  Easter- 
Week,  or  within  a  month  after  Easter,  under  the  hands  and  seals  of 
two  Justices  of  the  County,  lo  be  Overseers  of  the  Poor  of  that  palish. 
Slat.  43  Eliz.  f.  2.  §  1. 

In  the  coimties  ot  Lancashire,  and  others  specified,  and  many  (any) 
other  counties,  where,  by  reason  of  the  largeness  of  the  parishes, 
they  (the  parishes)  cannot  reap  the  benefit  of  the  said  stat.  43  EUz. 
c.  2.  l',t'0  or  more  Overseers  shall  be  yearly  chosen  and  appointed, 
according  to  the  directions  of  the  said  stat.  43  El/iz.  within  everj' 
fotvnshift  ctr  village  within  such  county.  Stat.  13  tJ*  14  Car.  2.  c.  12. 
§21.  This  statute  extends  to  towns  and  villages,  in  extra-parochial 
places,  as  well  as  within  parishes;  and,  by  an  equitable  construction 
to  all  counties,  though  not  named  in  the  statute.  An  appointment  of 
one  overseer  only  for  a  township  is  bad,  the  statute  requiring  at  least 
two.  3  East's  Reji.  168. 

If  any  Overseer  so  appointed  shall  die,  or  remove  from  the  place, 
or  become  insolvent  before  the  expiration  of  his  office,  two  Justices, 
on  oath  made  thereof,  may  appoint  another  in  his  stead,  until  new 
Overseers  are  appointed.  Stat.  17  Gto.  2.  r.  3S.  §  :>. 

The  Mayor  and  Magistrates  of  every  city,  being  Justices  of  tlic ' 
Peace,  shall  have  the  same  authority,  within  their  respective  juris- 
dictions, as  is  given  to  two  or  more  Justices  of  the  peace.  Stat.  43 
Eliz.  c.  2.  §  8.  If  any  parish  happen  to  extend  into  niorc  counties  than 
one,  or  part  to  lie  within  a  city,  and  part  without,  the  Magistrates  of 
the  city  and  Justices  of  the  County  shall  only  intermeddle  in  so  much 
of  the  parish  as  lies  within  tlieir  several  jurisdictions  rcspcclivciyi 
but  the  Churchwardens  and  Overseers  of  such  parish  shall  neverthe- 
less duly  execute  their  office,  without  dividing  themselves,  in  all 
places  within  the  said  parish.  %  9 — If,  in  any  place,  there  be  no  no- 
mination of  Overseers,  every  jiagistrate  in  tlie  division,  and  every 
Mayor,  Alderman,  and  head  officer  of  the  Corporation,  where  the  de- 
fault shall  happen,  shall  forfeit  il.  %  10. 

In  stating  ilie  determinations  which  have  been  made  by  the  Courts, 
in  explanation  of  the  above  statutes,  and  the  several  others  hereafter 
referred  to,  it  would  be  too  minute  a  labour  to  quote  every  authority. 
Mr.  Const,  as  well  as  Mr.  Justice  Burn,  and  his  Continuators,  having 
so  carefully  and  accurately  gone  over  the  whole  subject,  an  abridg- 
ment of  the  decisions  related  by  lliem  nmst,  in  the  first  instance,  be 
considered  as  sufficient.  When  it  is  necessaiy  to  examine  more  mi- 
nutely, recourse  must  be  had  to  those  authors;  and  to  the  cases  which 
they  have  given  so  much  at  length,  as  generally  to  preclude  the  ne- 
cessity of  consulting  any  other  Reports. 

The  ajifiointment  must  expressly  state,  that  the  persons  named  in  it 
are  appointed  "  Overseers  of  the  Poor."  It  m.ust  also  state,  that  they 
aw  "  substantial  householders  there,"  that  is,  within  the  parish:  and 


POOR,  I.  1 


197 


ihc  county  in  which  the  parish  lies  must  be  named.  An  appointment 
to  a  firecinci  is  not  good:  but  an  appointment  to  a  hamU-t  is:  the  ap- 
pointment need  not  state  the  Justice  to  be  of  the  division;  or  tliat  one 
of  the  Justices  is  of  the  Quorum.  !itnt.  26  Geo.  2.  c.  27. 

All  persons,  of  whatever  age  or  sex,  are  firima  facie  liable  to  serve, 
unless  they  can  shew  some  legal  exemption  to  except  them  out  of  it. 
Thus  it  is  said,  that  all  Peers  of  the  Realm,  by  reason  of  their  digni- 
ty; Clergymeui  by  reason  of  their  order;  Members  of  Parliament,  by 
reason  of  the  privileges  of  Parliament;  and  Atiornies,  by  reason  ol 
the  necessity  of  their  attendance  at  IVesiminsu  r-HcM;  arc  exempted 
from  being  chosen  Overseers,  even  where  there  is  a  special  custom 
in  the  parish  for  every  inhabitant  to  serve;  it  is  admitted  that  practising 
Barristers  also  have  the  same  privilege,  for  the  like  reason.  It  has  also 
been  held,  that  an  Alderman  of  Lo?idofi  ought  to  be  discharged  from 
serving  parish  offices,  on  account  of  his  ncccssaryattcndance  on  the  du- 
ties of  the  Corporation.  Persons  also  of  particular  professions  and  de- 
scriptions arc  exempted,  by  divers  statutes,  from  serving  the  ofiice  of 
Overseer.  The  President  and  members  of  the  College  of  Physicians, 
itil^ondon.  S/ar.  32  H.  8.  c.  40.  Surgeons,  being  freemen  of  the  Cor- 
poration of  Surgeons,  in  London.,  for  so  long  a  time  as  they  shall 
practise.  Stat.  18  Geo.  2,  c.  15.  And  it  is  said,  that  Surgeons  in  ge- 
neral arc  exempted,  by  special  custom,  at  Common  Law.  Apotheca- 
ries, free  of  the  Apothecaries'  Company,  and  every  person  using  and 
exercising  the  said  art,  who  has  served  as  an  a/i/irenficc  to  it  for  seven 
years,  while  they  practise.  Stat.  6  7  11'.  3.  c.  4.  Dissenting  Minis- 
ters, wlio  shall  conform  to  the  directions  of  the  Toleration  Act,  sfat. 
I  IV.  M.  c.  18;  and  Dissenters  in  general,  arc  allowed  to  serve 
the  office  by  deputy.  See  title  Di^stmter.  Prosecutors  of  felons,  to 
conviction,  who  shall  apprehend  and  take  any  person  guilty  of  burg- 
lary, or  privately  stealing  from  the  sliop.  Stat.  10  ^5*  1 1  77'.  3.  e.  33. 
See  title  Reivard.  Soldiers,  serving  in  the  militia  during  the  lime  of 
service.  Stat.  26  Geo.  3.  e.  107.  §  103. — And,  perhaps,  it  may  he  con- 
sidered, that  those  who  are  exempted  from  serving  the  office  of 
Churchwarden,  are  also  exempted  from  serving  the  office  of  Over- 
seer: See  this  Dictionary,  title  C/mrc/iwardm.  It  has  also  been  said, 
that  persons  who  arc  only  occasional  residents  in  a  parish,  ought  not 
to  be  appointed;  and  it  seems  clear,  that  absentees,  or  persons  who  do 
not  reside,  but  only  hold  land  in  the  parish,  cannot  be  chosen.  But  it 
is  settled  that  a  woman,  or  a  Justice  of  the  Peace,  or  an  Officer  up- 
on half  pay,  may  be  appointed,  if  there  arc  no  other  more  substantial 
or  proper  persons  in  the  parish,  who  are  eligible  to  the  office.  But, 
tmless  there  is  a  positive  exemption,  the  Justices  have  a  discre- 
tionary power,  to  appoint  such  persons  in  the  parish,  as  ihcy  think 
most  proper  to  execute  the  office. 

The  appointment  of  Overseers  must  be  under  the  hands  and  seals 
of  two  Justices,  pursuant  to  the  direction  of  the  stat.  4-3  KHz.  c.  2. 
and,  therefore,  it  cannot  be  made  by  the  Sessions,  nor  by  the  Mayor 
of  a  Corporation,  conjointly  with  the  Justice  of  a  County;  but,  if  there 
should  happen  to  be  only  one  Justice  in  a  county,  perhaps  he  alone 
may  appoint.  It  is,  however,  completely  determined,  that  the  two 
Justices  must  sign  and  seal  the  appointment  in  the  presence  of  each 
other,  for  it  is  not  merely  a  ministerial  but  a  judicial  act,  wherein 
the  Justices  are  to  exercise  tlieir  discretion. 

The  appointment^  though  made  on  a  Sundai/^  is  good,  provided  ii 


198 


POOR,  1.  1. 


I)c  within  Easter  u-ef/t  or  within  a  month  after;  but  if  the  Sunday  be 
.'■'nsler  Sunday,  the  Court  will  take  it  to  be  firimd  facie  clandestine 
bail,  but  it  will  be  j;ood  unless  the  collusion  1)C  made  to  appear; 
although  Snndait  is  considered  as  an  improper  day  for  making  an  ap- 
pointment "if  Overseers:  an  order  also,  appointing  Overseers,  in  obe- 
dience to  a  iiuindnnncn,  is  good,  although  made  above  a  month  after 
Mauler;  so  also  an  ap|>ointmenl  of  an  Overseer  for  the  year  next  en- 
-vHm^  will  be  understood  to  be  for  the  Overseer's  year. 

The  Justicc:s  cannot  appoint  more  than  four  Overseers  for  any  pa- 
rish, unless  the  parish  be  divided  into  two  or  more  divisions  or  town- 
ships, each  separately  maintaining  its  own  Pooi'. — After  an  appoint- 
ment of  four  Overseers  by  Magistrates  at  one  meeting,  the  Magis- 
trates zre  fuTicli  officio;  and  no  oilier  Magistrates  can  afterwards,  up- 
on a  claim  of  exemption  by  one  of  the  persons  so  appointed,  appoint 
another  in  his  place:  but  ilic  parly  must  appeal  to  the  Sessions  to  gel 
his  discharge:  and  such  objection  to  the  second  appointment  may  be 
disclosed  to  the  Court  of  K.  B.  on  affidavit  upon  the  removal  of  the 
.ippoiiitment  thither  by  Ccriicrari,  and  the  Court  will  thereupon 
(|uash  the  appointment.  2  East's  Kefi.m. 

It  seems  to  be  settled,  that  no  Ovei-seers  can  be  appointed  for  any 
l>lace  that  is  not,  in  contemplation  of  Law,  a  Vill;  and  therefore,  if  a 
place  that  is  extra-parochial  come  within  the  notion  of  a  vill,  Over- 
seers may  be  appointed  for  the  purpose  of  obliging  the  inhabitants  to 
provide  for  their  own  Poor.  But  it  is  a  subject  that  has  been  much 
litigated  what  kind  of  place  shall  be  so  considered.  Coke  describes  a 
vill  thus:  "  ynia  eat  ex  filuribus  mannionibun  vicinata;**  and  it  seems  to 
be  taken  generally,  that  wherever  there  is  a  constable;  the  place  over 
which  he  presides  shall  be  considered  a  township.  It  has  been  deter- 
mined, that  a  place  consisting  of  two  houses,  or  of  a  castle  and  an  ale- 
house, or  of  a  capital  mansion  house,  and  three  keepers'  lodges  in  the 
parish  adjoining,  though  the  lodges  were  converted  into  farms,  were 
not  vills.  The  number  of  houses,  however,  or  the  size  of  the  place  is 
not  the  only  distinguishing  feature  of  a  vill;  for  where  a  place  consisted 
of  a  capital  mansion  house,  and  a  large  farmhouse  thereto  belong- 
ing, of  the  yearly  value  of  200/.  and  also  of  three  other  large  farm 
houses,  with  three  other  farms;  the  Court  refused  to  grant  a  manda- 
mus to  appoint  Overseers,  because  it  did  not  appear  that  the  place 
had  ever  had  a  constable,  or  even  been  reputed  to  be  a  vill.  Soalse 
it  has  been  determined,  that  the  sciles  of  antient  cathedrals,  Colleges 
and  Inns  of  Court,  arc  extra-jiai-ochial;  and  not  being  vills,  either  le- 
gally or  by  reputation,  cannot  have  Overseers  appointed  to  ihcm.  But 
i  r  ;in  extra-parochial  place  be  a  viJI  by  reputation,  it  may  have  Over- 
seers appointed,  although  it  consist  only  of  a  mansion  house  and  a 
I'arni  house,  occupied  by  different  persons:  and  the  property  of  one: 
and  where  the  Sessions,  on  an  appeal  from  an  appointment  of  Over- 
seers, adjudge  the  place  to  be  a  vill,  this  is  conclusive;  for  then  it  is 
perfectly  immaterial  of  what  number  of  houses  or  persons  it  consists: 
but  if  tlie  Sessions  set  foith  the  facts  upon  which  their  judgment  is 
founded,  the  court  of  King's  Bench  will  consider  whether  they  have 
rightly  concluded  the  place  to  be  a  vill. 

The  Justices  ought  not  to  appoint  separate  Overseers  for  distinct 
parts  of  a  parish,  under  star.  13  14  Car.  2.  c.  12.  unless  such  sepa- 
rate appointments  are  necessary;  and  this  necessity  can  only  be  cvinc- 
id  by  the  inability  of  a  parish.,  to  reap  the  benefit  of  the  stat.  43  Eli- 
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r.  2;  of  which  inability,  the  circumstances  of  a  township  having,  for 
bixty  or  seventy  years  had  separate  Overseers,  and  maintained  it:^ 
own  Poor,  independently  of  the  parish  at  large,  is  pregnant  evidence; 
and  therefore,  where  a  parish  consists  of  several  to'^'ne/iifls,  some  of 
which  have  imnicmorially  maintained  their  own  Poor,  the  Court  will 
grant  a  mandamus  for  the  appointment  of  separate  Overseers  for  the 
remaining  townships.  And  when  a  parish  is  thus  divided  into  sepa- 
rate lownslups,  each  township  is  to  be  considered  as  a  distinct  parish. 
But  it  is  decided,  that  a  pariah  shall  not  be  thus  divided,  unless  the 
Sessions  Jind  il  as  a  fact  that  the  parish  could  not  reap  the  benefit  of 
the  Stat.  40  Etiz.  c.  2:  and  this  in  a  case  where  the  parish  had  imme- 
morially  been  divided  into  two  separate  districts^  making  separate 
rates  which  were  afterwards  blended  together,  and  divided  in  certain 
proportions;  and  there  had  been  moie  than  four  Overseers;  and  a 
Constable  for  the  hamlet  part  of  the  parish. 

Persons  aggrieved  by  any  thing  done  or  omitted  by  the  Church- 
wardens or  Overseers,  or  the  two  Justices,  may,  on  giving  reasonable 
notice  to  the  Churchwardens,  Stc.  appeal  to  the  next  General  or  Quar- 
ter Sessions:  and  if  it  shall  appear  to  the  Sessions  that  reasonable 
notice  were  not  given,  they  shall  adjourn  it  lo  the  next  Quarter  Ses- 
sions, and  then  and  there  finally  determine  the  same,  giving  reasona- 
ble costs,  cJ'f .  Sfat.  17  Geo,  2.  c.  38.  §  4.  See  title  Sfssions. 

The  appointment  cannot  be  removed  into  the  Court  of  K.  B.  be- 
fore the  time  for  appealing  is  expired;  for  it  would  deprive  the  party 
of  his  right  of  appeal.  This  appeal  may  be  made  as  well  by  the  pa- 
rishionei-s  as  by  the  persons  who  are  appointed  Overseers. 

2.  It  is  provided,  that  Overseers  shall,  within  four  days  after  the 
end  of  their  year,  and  after  other  Overseers  nominated,  make  am! 
yield  up  to  two  Justices,  true  and  perfect  accounts  of  all  monies  by 
them  received,  or  rated  and  assessed,  and  not  received;  and  also  such 
stock  as  shall  be  in  their  hands  or  in  the  hands  of  the  Poor  to  work, 
and  of  all  other  things  concerning  their  office;  and  pay  over  the 
balance  to  the  succeeding  Overseers.  Star.  43  £/i:,  c.  2.  §  2. — The 
succeeding  Overseers  may,  by  distress,  levy  the  sums  of  money  or 
stock  which  shall  be  behind,  upon  any  account  so  made;  in  defect  of 
distress,  the  offender  may  be  committed  to  the  common  gaol  until 
payment  of  the  arrears:  two  Justices  may  commit  Overseers,  who 
shall  rifuse  to  account,  until  they  make  a  true  account,  and  pay  over 
the  balance  in  their  hands.  §  4. 

The  Overseers  shall  not  bring  into  their  account  any  money,  given 
to  the  relief  of  a  poor  person,  not  registered  in  the  parish  books,  a>^ 
a  person  entitled  to  receive  collections,  on  p:dn  of  5/.  Slat.  19  Geo 
1.  r.  7.  §  2. 

The  Overseers  shall,  within  fourteen  days  after  other  Over 
seers  arc  appointed,  deliver  in  to  sucU  nuccecding  Oz-crseers  a  true 
and  just  account,  in  writing,  fairly  entered  in  a  book  or  books  to  be 
kept  for  that  pmpose,  and  signed  by  the  Overseers:  such  account  to 
be  verified  on  oath  before  one  Justice,  who  shall  sign  and  attest  the 
caption  of  the  same  at  the  foot  of  the  account;  and  the  Overseers  shall 
deliver  over  all  the  stock,  and  pay  the  balance,  remaining  in  thei: 
hands,  to  their  successors:  these  bocks  of  account  to  be  carefully  pre- 
served in  some  public  place;  anti  to  be  open  at  all  seasonable  times  to 
the  inspection  of  any  pcison  assessed,  and  copies  thereof  delivered, 
if  required.  Stat.  17  GVs.  2.  c.  38.  §  1.  If  any  Overseer  shall  rcftisc 
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or  neglect  lo  account  and  pay  the  balance,  as  aforesaid,  two  Justices 
may  commit  such  Overseer  uniil  lie  complies.  §  2. — If  an  Overseer 
shall  remove,  he  shall  previously  deliver  accounts  and  papers,  and 
pay  the  balance  aforesaid  to  the  Cliurchwardcu  or  other  Overseer: 
and  if  any  Ovci-seer  shall  die,  his  executors  or  administrators  shall, 
Avithin  forty  days  after  his  decease,  deliver  all  ihinRs,  concerning 
his  office,  to  tlic  Churchwarden  or  other  Overseer,  and  pay  the 
Iwlance  out  of  assets,  before  any  of  the  other  debts  are  paid  and  satis- 
lied.  §  3. — The  succeeding  Overseers  may  levy  arrears  of  rates  due 
to  their  predecessors;  and,  out  of  the  money,  reimburse,  to  iheir  pre- 
decessors, sums  expended  for  the  use  of  the  Poor,  and  which  are  al- 
lowed to  be  due  to  them  upon  their  accounts.  §  1 1. 

The  authority  given  by  the  iiat.  43  £liz.  c.  2.  to  commit,  upon  the 
non-ilelivery  of  the  account  within  the  time  limited,  extends  only  to 
Overseers,  and  not  to  Churchwardens;  and  if  the  latter  are  commit- 
ted for  a  default,  as  overseers,  they  must  be  so  named.  The  power  of 
stating  and  allowing  the  accounts  at  the  end  of  the  year,  must  be  ex- 
ecuted by  tlie  Justices  themselves;  for  they  cannot  delegate  any 
other  person  to  perform  this  office.  The  account  delivered  must  be 
a  particular  account,  and  not  merely  what  the  Overseer  has  receiv- 
ed and  paid  in  gross;  but  the  Justices  cannot  commit  if  an  account 
be  actually  delivered,  though  it  is  objectionable;  they  must  go  into  it, 
hear  the  objections,  strike  out  w  hat  is  amiss,  and  balance  the  account; 
and  if,  after  the  accounts  are  passed,  they  appear  to  be  fraudulent, 
the  remedy  is  to  indict  the  Overseers.  After  the  Justices  have  ex- 
amined, they  arc  to  allow,  the  account;  and  if  they  refuse  to  admin- 
ister the  oath  prescribed  by  sta/.  17  Ceo.  2.  c.  38.  in  verification  of 
the  account,  the  Overseer  may  have  a  Mandamus  to  compel  them. 
A  Mundamufi  will  also  lie,  on  behalf  of  the  new  Overseers,  to  com- 
pel the  old  Overseers  to  deliver  over  the  book  of  Poor's-rates,  and 
all  other  public  books  and  papers  in  their  custody  relating  to  the 
ofiice.  Overseers  must  account  yearly;  although  they  may  be  ap- 
pointeil  for  several  years  successively. 

If  any  person  shall  find  themselves  aggrieved  by  any  act  done  by 
the  Churchwardens  and  Overseers,  or  by  the  two  Justices,  they  may, 
by  Stat.  43  Eliz.  c.  2.  §  4.  appeal  to  the  General  Quarter  Sessions. 
And  also  by  stat.  17  Geo.  2.  c.  38.  §  4.  (See  ajili'  1.;)  if  any  person 
shall  have  any  material  objection  to  such  account  or  any  part  thereof, 
such  person  giving  reasonable  notice  to  the  Churchivardens,  £tc.  may 
appeal  to  the  next  General  or  Quarter  Sessions,  and  the  Justices 
there  asseml)lcd  shall  receive  such  appeal,  and  finally  determine  the 
same. 

The  sessions,  upon  an  appeal  against  the  allowance  of  Overseers' 
accounts,  may,  if  they  see  reason,  disallow  of  the  accounts,  and  order 
the  Overseers  to  pay  over  such  balances  as  llicy  shall  adjudge  to  be 
due  to  the  parish;  but  if  they  refuse  so  to  do,  the  Sessions  cannot 
commit,  but  must  levy  the  arrears  pursuant  to  the  direction  of  the 
Stat.  43  Eliz.  c.  2.  §  4.  So  also  the  sessions  may,  upon  an  appeal,  set 
aside  the  allowed  account,  and  order  a  re-examination  of  the  account 
by  two  Justices;  l)ut  the  accounts  must  be  previously  allowed  by  two 
Justices,  or  the  Sessions  cannot  receive  an  appeal,  and  this  allowance 
must  appear  on  the  face  of  the  order;  but  objections  may  be  made  to 
the  accounts  before  the  appeal,  for  the  inhabitants  are  aggrieved  as 
soon  as  the  money  is  assessed.  Great  doubts  have  been  entertained 
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as  1,0  the  time  when  the  appeal  is  to  be  brought;  and  it  has  been  said, 
that  if  the  accounts  are  passed  before  one  Justice,  under  17  Geo.  2. 
c.  38,  that  the  appeal  must  be  to  the  next  Sessions;  but  that  if  they 
are  passed  before  tvo  Justices,  under  the  43  £li:.  c.  2.  the  appeal 
may  be  at  any  distance  of  time;  but  with  resi)ect  to  the  Poor's-rate, 
it  has  been  determined,  that  tl-.e  latter  statute  repeals  the  former, 
and  therefore  the  appeal  must  be  in  all  such  cases  to  the  next  Ses 
sions,  after  the  publication  of  the  rale. 

It  lias  been  heretofore  doubted  how  far  Overseers  who  have  laid 
out  their  money  upon  the  maintenance  of  the  Poor  were  to  be  re- 
imbursed after  they  were  out  of  office.  By  sioi.  41  G.  3.  (£/.  A'.)  r. 
23.  5  9.  .Succeeding  Churchwardens  and  Overseers  are  empowered 
to  reimburse  to  their  predecessors  in  office  any  money  expended  for 
relief  ol  the  Poor,  while  there  was  no  rate,  or  during  an  appeal:  and 
in  default  of  such  reimbiu  semcnt  the  Quarter  Sessions,  on  applica- 
tion, shall  make  an  order  for  that  purpose. 

The  balance  must  be  paid  over  to  the  succeeding  Overseers,  not- 
withstanding a  vestry  may  be  willing  to  let  the  old  overseers  retain 
it,  in  order  to  dischavi^e  the  expenses  of  a  law  sait,  or  a  surgeon's 
bill  incurred  on  account  of  the  Poor;  nor  can  tliey  take  credit  in  their 
accounts  for  money  paid,  as  a  salary  to  an  assistant  Overseer,  al- 
though such  assistant  Overseer  be  appointed  with  such  salary  at  a 
vestry  meeting. 

As  Overseers  are  not  compellable,  under  scat.  \T  Geo.  2.  c.  38.  to 
give  in  their  accounts  until  fourteen  days  after  £asirr,  the  sums  of 
money  they  may  receive  in  their  official  capacity,  are  not  due  until 
that  time  is  expired;  and  therefore,  if  an  Overseer  become  bankrupt, 
such  money  cannot  be  proved  against  his  estate  before  his  accounts 
are  delivered  in. 

3.  Ik  any  action  of  trespass  or  other  suit  shall  be  brought  against 
any  person  taking  a  distress,  making  of  any  sale,  or  any  other  thing 
done  by  authority  of  the  act,  they  may  plead  that  it  was  done  by  vir- 
tue of  the  act;  and  if  a  verdict  be  for  the  defendant,  or  the  plainiift' 
be  nonsuit  after  appearance,  the  defendant  shall  recover  treble  ilu- 
mo.ffs  and  costs.  Utiit.  43  Eli-z.  c.  2.  §  19. 

If  any  action  upon  the  case,  trespass,  battery,  or  false  imprison- 
ment, sliall  be  brought  against  any  Overseer,  or  any  in  aid  of  him, 
Ibr  any  thing  touching  and  concerning  his  office,  the  action  shall  be 
laid  in  the  county  where  the  fact  was  done;  and  he  may  plead  gen- 
erally: and,  on  a  verdict  in  his  favour,  or  if  the  plaintiff  be  nonsuit,  or 
sufier  any  discontinuance,  or  the  fact  is  not  proved  to  be  committed 
withij)  the  county,  the  defendant  shall  have  double  costs.  Statu.  2  Jac. 
I.  r.  5:  21  Jac.  1.  c.  12. 

When  any  distress  shall  have  been  made  for  a  Poor's-rate,  the  dis- 
tress itself  shall  not  be  deemed  unlawful,  nor  the  parties  making  it 
deemed  trespassers,  on  account  of  any  defect  or  want  of  form  in  the 
w  arrant  for  the  appointment  of  such  Overseers;  or  in  the  rate  of  as- 
sessment; or  in  the  warrant  of  distress  (hereon;  nor  shall  the  parly 
distraining  be  (Icemed  a  trespasser  a6  initio.^  on  account  of  any  subse- 
quent irregularity;  but  the  parlies  injured  may  have  their  action  of 
/  rex/msK,  or  on  the  case,  at  their  election;  and,  if  the  plaintilfs  recover, 
ihcy  shall  have  full  costs;  provided  no  such  plaintiffs  shall  have  any 
action  for  such  irregularity,  if  tender  of  amends  hath  been  made  bc- 
lorc  action  brought.  Slat.  17  Geo.  2.  r.  38.  §  8. 
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No  action  shall  be  brought  against  any  constable  or  other  oflicer, 
(and,  it  has  been  decided  that  Overseers  are  officers  within  this  sta- 
tute,) or  person  acting  under  liis  authority,  for  any  thing  done  under 
a  warrant,  under  the  hand  and  seal  of  any  Justice,  until  demand  made, 
and  left  at  the  usu^l  place  of  his  abode,  signed  by  the  parly  demand- 
ing, of  a  pci  usal  and  copy  of  the  warrant,  and  the  same  has  been  re- 
fused for  six  days:  and  after  complying  with  such  demand,  if  any  ac- 
tion be  brought,  without  making  the  Justice  who  signed  it  defendant, 
on  producing  and  proving  the  warrant  at  the  trial,  the  Jury  shall  find 
for  the  defendant,  notwithstanding  any  defect  of  jurisdiction:  and  if 
the  action  be  brought  johuly  against  the  Justice  and  the  officer,  then, 
on  proof  of  such  warrant,  the  Jury  shall  find  for  such  officer,  notwith- 
standing such  defect  of  jurisdiction:  and  if  a  verdict  shall  be  given 
against  the  Justice,  the  plamiilf  shall  recover  against  him  the  costs 
winch  he  is  liable  to  pay  to  the  officer  acquitted.  Slat.  24  Geo.  2.  c. 

44  §  6  And  where  in  such  case  the  plaintilV  shall  obtain  a  verdict 

against  a  Justice,  and  the  Judge  shall  certify,  that  the  injury  com- 
plained of  was  wilfully  and  maliciously  committed,  he  shall  have 
double  costs.  §  7. — But  no  such  action  shall  be  brought,  unless  com- 
menced within  six  calendar  months  after  the  act  committed.  §  8. 

It  has  been  decided  that  the  siars.  7  Jac.  1.  c.  5:  21  Jac.  1.  c.  IS. 
giving  double  costs,  do  not  extend  to  ecclesiastical  matters;  as,  if  a 
Churchwarden  present  a  man  upon  a  pretended  crime  of  incontinen- 
cy;  or  a  constable  present  a  person  as  an  inhabitant  of  a  parish,  when 
he  is  only  an  occupier  of  lands  therein,  for  non-payment  of  charges 
towards  the  repair  of  the  ciuirch:  and  to  entitle  an  Overseer  to  the 
double  costs,  it  mu.st  be  certified,  by  the  judge  w  ho  tries  the  cause, 
that  the  Overseer  was  acting  in  the  execution  of  his  office:  if,  how- 
ever, there  is  a  special  verdict  in  a  case  where  an  Overseer  is 
defendant;  and  it  appears  by  the  fiicts  found  in  such  verdict,  that 
the  act  for  which  the  action  is  brought,  was  done  by  virtue  or  rea- 
son of  his  office,  the  master  must  tax  dotible  costs,  though  there  is 
no  certificate  or  allowance  by  the  Judi.'e  who  tries  the  cause. 

As  the  law  hath  provided  these  protections  to  Overseers,  acting 
l)roperly  in  their  office,  s.t  also  it  has  inflicted  punishments  oa  ihein 
for  misbehaviour;  besides  those  already  noticed  on  their  failing  to  de- 
liver their  accounts,  and  hereafter  as  to  the  removal  of  the  Poor. 

The  Churchwardens  and  Overseers  shall  meet  together  at  least 
once  a  month,  in  the  church,  upon  a  Sunday  in  the  afternoon,  after 
divine  service,  to  consider  of  business  respecting  the  Poor;  upon 
pain  of  forfeiting /wtn/y  shiUirigs  for  every  neglect.  Stat,  43  Eliz.c. 

The  justice,  before  whom  any  idle  and  disorderly  person  shall  be 
convicted,  may  order  the  Overseer  to  pay  5«.  to  the  person  who  ap- 
prehended the  offender;  and.  if  he  shall  refuse  or  neglect  so  to  do,  it 
may  be  levied  by  distress  S'w.  17  Geo.  2.  c.  S.  §  1. 

If  any  Overseer  (or  other  officer  of  any  parish)  shall  ncs;lect,  or  re- 
fuse to  obey  and  perform  the  several  orders  and  directions  in  the 
statute  particularized,  or  any  of  them,  if  no  penally  is  specifically  pro- 
vided, he  sb.  ll  forfeit,  not  exceeding  5/.  nor  less  than  20s.  Stat.  17 
Geo.  2.  c.  38.  §  1 4. 

If  any  Overseer,  intrusted  to  make  payments  for  the  use  of  the 
Poor,  shi  ll  make  such  payments  ii;  base  or  counterfeit  coin,  the  of- 
fence may  be  heard  in  a  summaiy  way;  and,  on  conviction,  he  shall 
forfeit  from  10s.  to  20«.  for  each  offence.  Slat.  9  Geo.  3.  c.  37.  §  7. 
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Overseers  also  may  be  indicted  for  refusing  to  accept  of  and  un- 
dci  lake  il)e  office,  or  for  refusinij  to  miike  a  rate  to  reimburse  consta- 
bles for  the  apprclicnding  of  vii;^iants,  under  slut.  I"  Gro.  2.  c.  I.  § 
I;  or  for  refusing  to  account,  within  the  lime  limited,  for  the  moiiies 
they  have  received  for  the  relief  of  the  Poor;  or  for  not  relieving  the 
Poor;  or  for  relievini^  them  unnecessaiilyj  or  for  disobeyinj^  a  legal 
order  of  Justices;  or  for  not  receiving  a  pauper  when  bcnt  to  their 
parish  under  an  order  of  removal;  or  for  cruelty  in  the  removal  of 
poor  women  with  child:  so  also  the  Court  will  grant  an  information 
against  an  Overseer,  for  fraudulently  contriving  to  remove  «  poor 
person  in  order  to  prevent  him  from  becominj;  chargealile  to  the  Pa- 
rish; or  for  contriving  to  marry  a  p;mper,  or  for  giving  a  man  money 
to  marry  a  woman  who  was  with  child,  in  order  to  prevent  tlie  ciiiid 
from  being  a  burden  to  the  parish;  but  the  Court  will  not  grant  an  in- 
formation against  an  Overseer,  for  making  an  alterulion  in  a  Poor's- 
rate,  after  it  had  been  allowed  by  two  Jusiiccs,  if  the  alteration  appear 
to  have  been  made  with  the  approbation  of  the  Justices.  Nor  Ciin  au 
Overseer  be  adjudged  guilty  of  absenting  himself  from  the  monthly 
meetings  appointed  by  stat.  43  Eliz.  c.  2.  until  he  has  had  personal 
notice  of  his  appointment;  and  if  he  be  apjKiinted,  under  ^iiar.  13  £5* 
14  Car.  2.  c.  12.  an  Overseer  in  an  extra-parochial  place,  he  is  not 
liable  to  this  penalty. 

An  information,  in  nature  of  a  Quo  Warranto,  will  not  lie  against 
Overseers;  nor  can  the  Justices  in  Sessions  award  an  ,lticchment 
against  those  officers. 

II.  1.  The  CnuncHWAnDEKs  and  Overseers,  or  the  greater  part  of 
them,  shall  take  order,  from  time  to  lime,  with  the  consent  of  two 
Justices,  to  raiscj  weekly  or  otherwise;  (by  taxation  of  every  inhabi- 
tant, parson,  vicar,  and  every  other  occupier  of  lands,  houses,  tithes 
impropriate,  propriations  of  tithes,  c(*al-mines,  or  saleable  underwood 
in  the  parish,  in  such  competent  sums  as  they  shall  think  fit):  I- A 
sufficient  Slock  of  materials  lo  set  the  Poor  on  work.  2.  Competent 
sums  of  money  to  relieve  the  lame,  impotent,  old,  blind,  and  indi- 
gent. 3.  To  put  out  poor  children  apprentices.  And,  4.  Fordoing 
and  executing  all  other  things  concerning  the  premises,  as  to  the 
Overseers  shall  seem  convenient,  ifa/.  43  Eliz.  c.  2.  §  1. — The 
Mayors,  or  other  Head  Officers  of  Corporations,  shall  have  the  same 
authority  within  their  respective  jurisdictions,  both  in  and  out  of  Ses- 
sions, as  is  given  to  county  Justices;  and  every  Alderman  oi  London ^ 
within  Iiis  ward.  §  8. 

As  this  latter  clause  restrains  the  Magistrates  and  Justices  to  the 
limits  of  their  respective  jurisdictions,  the  Justices  for  a  county  can- 
not allow  a  rate  made  by  tlie  Overseer  of  a  borough.  2  Coiist.  62. 

The  Justices  of  the  counties,  in  which  separate  Overseers  shall  be 
appointed  for  particular  (O'.vmhi/is  and  villugts-,  shall  have  the  like  au- 
thority to  raise  and  levy  monies,  and  to  do  and  execute  every  thing 
in  such  townships  and  villages,  as  is  given  them  in  any  parish  where 
the  Overseers  are  appointed,  under  mat.  43  Eliz.  c.  2.  slat.  13  Isf  14 
C.  2.  c.  12. §  22. 

The  Justices  and  parish  officers  of  a  distinct  jurisdiction,  as  of  the 
precinct  of  the  cathedral  church  at  Xorxvichj  may,  therefore,  be  com- 
pelled, by  a  Mandamv  *J  to  make  a  rate  for  the  relief  of  the  Poor.  1 
Con^t.  6i. 
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I'ublic  notice  in  the  church  shall  be  given,  by  tlie  Overseers,  of 
every  Poor's-ralc  allowed  by  the  Justices,  the  next  Sunday  after  such 
allowance;  and  no  rate  shall  be  valid,  to  collect  and  raise  the  same, 
unless  such  notice  shall  have  been  given.  Stat.  17  Geo.  2.  c.  3.  §  1. 

In  trespass,  on  a  distress  for  non-payment  of  a  I'oor's-rate,  the 
publication  of  the  rate  must  be  proved;  and  the  court  of  K.  B.  will 
not  grant  a  Afandamuf,-  to  compel  Justices  to  sign  a  warrant  of  dis- 
tress under  a  Poor's-ratc,  if  it  has  not  been  iluly  published.  But  a 
special  case,  respecting  the  legality  of  a  rate,  is  good,  though  it  does 
not  appear  therein  that  that  rale  was  duly  published. 

The  Overseers  shall  peimit  the  inhabitants  of  the  parish,  &c.  to 
inspect  every  such  rate  at  all  seasonable  times,  paying  U.;  and  shall 
give  copies  at  the  rate  of  6d.  for  every  twenty -four  names;  or,  on  re- 
fusal or  neglect,  forfeit,  20/.  AVa.'.  17  CVo.  2.  c.  3.  §  2.  3. 

True  copies  of  all  Poor*s-ratcs  shall  be  entered  in  a  book,  within 
fourteen  days  after  the  determination  of  all  appeals;  to  be  attested 
by  tl>c  Overseers,  and  kept  for  public  perusal,  under  penalty  of  from 
HI.  to  20s.  where  no  other  penalty  is  provided.  S/ai.  17  (!.  2.  c.  38. 
§  13,  14.  Overseers,  where  there  are  no  Churchwardens,  may  do, 
perform,  and  execute,  and  shall  be  liable  as  to  all  matters  relating 
10  the  Poor,  §  1 5. 

The  rate  which  the  Churchwardens  and  Overseers  are,  by  these 
statutes,  authorised  to  make,  must  be  assessed  only  on  the  visible 
property,  both  real  and  personal,  which  the  occupier  or  owner  may 
iiavc  w  ithin  the  parish;  and  not  according  to  the  amount  of  the  pro- 
[lerty  which  a  person,  rated  as  an  inhabitant,  may  have  out  of  the 
parish. 

The  general  l  ule  seems  to  be,  that  eveiy  species  of  property,  ty- 
ing within  the  parish,  which  has  an  occupier,  and  from  which  au  an- 
nual profit  arises,  is  rateable  to  the  Poor. 

Im'iiI;  is  to  be  rated  according  to  its  value,  of  w  hich  the  improved 
rents  nuiy  be  taken  as  evidence.  Therefore,  if  a  person  rent  a  quan- 
tity of  land,  together  with  a  mineral  spring  thereout  arising,  at  a 
gross  yearly  rent,  it  is  rateable  to  the  Poor  in  respect  of  the  whole  of 
such  rent;  for  the  value  of  the  land  is  improved  by  the  profits  of  the 
sprjng.  But,  as  the  improved  rent  is  supposed  to  be  in  proportion  to 
the  quantity  of  stuck  it  keeps  or  furnishes,  the  value  of  the  slock 
ought  not  to  be  assessed;  unless,  indeed,  a  farmer,  under  colour  of 
keeping  slock  for  the  piu'poses  of  husbandry,  or  as  the  produce  of 
his  fcrm,  do  buy  and  sell  articles,  such  as  hay,  corn,  straw ,  horses,  in 
the  w^y  of  trade.  So  also  lands,  though  g  iven  to  an  hospit;d,  are  still 
rateable  to  the  Poor;  for  a  man  cannot,  by  appropriating  his  land  to 
charitable  purposes,  exempt  ihcm  from  taxes  to  which  they  were  be- 
fore liable.  See  /lOat. 

Tithea;  are,  in  contemplation  of  law,  a  tenement,  and  are  holdcn 
by  the  parson  as  an  occupier;  and,  therefore,  the  parson  is  rateable 
fur  the  amount  of  his  tithes  to  the  Poor;  but  the  assessment  must  be 
made  personalty  on  him,  alihotigh  he  has  leased  them  lo  one  or  more 
ot'  tlie  parishioners.  So  also,  if  a  sum  of  money  be  paid  annually  in 
lieu  of  tilhes,  it  is  luteable  to  the  Poor;  although  the  amoiint  of  such 
money  be  settled  under  a  compromise  between  the  parson  and  the 
parish,  aiid  confirmed  by  act  of  Pailiament.  But  if  an  act  of  Parlia- 
ment say,  that  the  inhabitants  of  such  a  place  shall  pay  tithes  to  the 
vicar,  and  give  an  option  to  the  parishioners,  cither  to  pay  such  tilhes 
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personally,  or  to  raise  such  a  sum  as  will  pay  it  to  the  vicar,  "  clear 
of  all  deduction  or  charges,  whether  parochial  or  pajlianientary,  in 
lieu  of  his  tithes,"  this  payment  is  not  liable  to  the  Poor's  rale. 
Tithes  which  are  payable  by  custom  only,  as  on  fish,  are  liable  to  be 
rated  to  the  Poor. 

Jieias;  Quit-rents,  it  has  been  said,  are  rateable  to  the  Poor;  but 
this  opinion  may  be  doubled;  for  it  is  positively  laid  down  in  one  ' 
case,  that  the  quit-rents  and  casual  pi  oBts  of  a  manor  are  not  rateable 
to  the  Poor's  tax;  for  the  property,  though  permanent,  does  not  pro- 
duce a  regular  annual  profit,  but  is  merely  accidenwl:  but  Ground- 
rents  arc  certainly  liable. 

IVaste  lanclt,;  By  iim.  17  Geo.  2.  c.  37.  waste  and  barren  lands, 
when  improved,  and  adjudged  assessable  by  the  Sessions,  shall  be 
assessed  to  the  Poor's-raie  of  the  nearest  parish:  and  the  Justices, 
in  General  Quarter  Sessions,  may  hear  and  determine  disputes  con- 
cerning the  same.  And  it  has  been  adjudged,  that  if  a  waste  be  in- 
closed in  the  parish  of  ^.  on  which  the  landholders  of  the  parish  of 
B.  have  right  of  common  appurtenant,  the  allotment,  given  in  lieu  of 
that  right,  sliall  be  assessed  to  the  Poor  of  the  paiish  of 

Talk;  which  a  corporation  is  entitled  to,  and  which  yield  a  certain 
annual  profit,  are  rateable  to  the  Poor.  So  also,  it  has  been  deter- 
mined, that  the  grantee  of  the  right  of  navigation  of  the  river  Ouse, 
between  £rit/i  and  Bedford,  is  rateable  to  the  Poor  in  each  of  those 
parishes,  in  wliich  a  sluice  is  erected;  and  for  tlie  passing  of  which 
certain  tolls  are  established,  although  the  grantee  live,  and  tolls  arc 
collected  in  a  different  parish.  So  also,  w  here,  by  a  navigation-act, 
the  proprietor  was  entitled  lo  a  toll  of  4v. /jfr  ton,  for  goods  carried 
up  the  river  Kennri,  from  Heading  to  jVtwinri/,  or  down  the  river 
from  j\f wAury  to  Reading,  and  to  a  proportionable  simi  for  any  less 
distance;  and  was  also  enabled  to  appoint  any  place  of  collection;  it 
was  held,  that  the  lolls  for  goods,  carried  the  whole  voyage  from 
Heading  to  A'croiury,  were  rateable  in  .Yew/iury,  though  in  fact  they 
were  collected  at  Jldermaston  lock,  in  the  parish  of  Padwortli,  aboiit 
midway  between  jVewiury  and  Jlcarling,  by  the  agent  of  the  propri- 
etor. So  also,  w  here  a  person  is  entitled  to  a  dish  or  measure,  by  way 
of  toll  of  all  tin  gotten  ir>  certain  lands,  he  is  rateable  to  the  Poor  in 
respect  of  the  profits  produced  by  his  riglit  of  toll.  So  also,  it  has 
been  determined,  that  the  barge  way  in  tlie  hamlet  of  f-fam/Uon  Wick, 
purchased  by  the  city  of  London,  for  the  more  efFectually  completing 
the  navigation  of  the  Thames,  is  rateable  to  the  Poor  in  respect  lo 
the  tolls  and  duties  thereon  collected.  But  where  the  right  of  using 
a  certain  path  or  way  is  a  mere  easement;  or  if  has  an  exclusive 
right  of  using  a  way-leave  over  lands  which  he  holds  in  common  with 
B.  paying  B.  certain  sunss  yearly;  and  has  the  privilege  of  using 
another  way-leave,  occupied  by  C.  piiying  iu  C.  so  much  a  ton  for  the 
goods  carried  over  it;  J.  is  not  liable  to  be  rated  to  the  Poor  in  res- 
pect of  cither  of  such  way-leaves:  nor  arc  the  tells  collected  at  a 
light-house,  of  all  ships  passing  or  coming  into  the  harbour,  rateable, 
unless  it  be  found  as  a  fact,  that  the  person  rated  is  the  occupier  of 
the  house. 

Conventicles;  a  house  converted  into  a  conventicle,  if  net  used  for 
any  other  purpose  than  thai  of  puolic  worship,  is  not  rateable  to  the 
Poor;  nor  is  the  preacher  of  the  sect,  unless  he  be  permitted  by  his 
congregation  lo  dwell  therein,  rateable  as  the  occupier  thereof:  but 
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if  a  private  building  used,  and,  by  covenant,  always  to  be  used,  as  u 
Chapel,  for  religious  purposes,  be  let  out  so  as  to  produce  an  annual 
profit,  either  by  the  rent  of  the  pews,  or  by  any  other  means,  such  a 
building  is  then  rateable  to  the  Poor. 

yin  ulms-hoiiae;  wholly  occupied  by  objects  of  the  charity,  and  from 
which  no  profits  arise,  is  not  rateable  to  the  Poor;  and  if  lands  be 
given  to  a  charitable  purpose,  as  for  building  a  school  or  alms-house, 
by  a  private  act  of  Parliament,  in  which  it  is  expressed,  that  such 
lands  shidi  be  free  from  "  all  public  taxes,"  ihey  arc  not  liable  to  be 
rated  to  the  Poor.  But  the  master  of  a  free  school,  appointed  by  the 
mmister  and  inhabitants,  under  a  charitable  trust,  whereby  a  house, 
garden,  i^fc.  were  assigned  for  his  habitation,  for  the  teaching  of 
ten  poor  boys,  is  rateable  for  his  occupation  of  the  same.  6  Term 
Hefi.  332. 

Market  and  fair;  the  lessee  of  a  stall  in  a  market  town,  to  which 
the  lessee  resorts  every  market-day  weekly,  to  sell  his  wares,  is  not 
liable  to  be  rated  to  the  Poor  in  respect  thereof;  nor  is  a  person  liable 
to  be  assessed  for  the  profits  of  a  fair. 

Palaces;  A  Bishop  is  liable  to  be  rated  to  the  Poor  in  respect  of 
his  palace;  for  there  can  be  no  prescription  against  this  rate.  So  also 
where  the  scite  of  a  royal  palace  is  demised  to  a  subject,  for  a  cer- 
tain permanent  interest,  the  grantees  that  occupy  it  are  rateable  for 
such  property  to  the  Poor.  So  also,  though  Royal  palaces,  in  the 
hands  of  the  Crown,  are  not  rateable;  yet,  if  they,  or  the  respective 
apartments  in  them,  are  separately  occupied,  the  occupiers  are  liable 
to  be  rated,  whether  they  pay  for  such  occupation  by  rent  or  services. 

jlrmy;  stables  reiued  by  a  Colonel  ol  a  regiment,  by  order  of  the 
Crown,  for  the  use  of  the  regiment,  are  not  liable  to  be  rated  to  the 
Poor.  So  also,  the  battery-house,  at  Sea/ord,  wliich  is  the  property 
of  the  Crown,  is  not  liable  to  be  rated,  although  the  master-gunner 
live  in  the  house;  for,  being  rcmoveable  at  pleasure,  he  has  no  per- 
manent occupation;  but  if  the  Session  find  the  fact  positively,  that 
he  is  the  occupier,  and  rate  him,  such  rate  is  good.  But  the  owner  of 
stables  in  the  parish  of  Marybone,  rented  by  a  Colonel  of  a  troop  of 
horse,  by  the  authority  of  the  King,  for  the  use  of  the  troop,  is 
liable  to  be  assessed  for  them,  to  the  rates  collected  in  that  parish, 
under  *(o;.  10  Gto.  3.  c.  23. 

Parks;  The  ranger  of  a  Royal  park  is  rateable,  as  such,  to  the 
Poor;  for  all  the  inclosed  lands  therein,  in  the  parish,  yielding  cer- 
tain profits:  and  so  also,  is  the  herbage  and  pannage  of  a  park,  if  it 
yields  a  certain  profit;  but  if  they  yield  no  profit,  they  are  not  rate- 
able. 

Chambere;  in  the  Inns  of  Court  and  Chancery,  are  not  liable  to  be 
rated  to  the  Poor. 

Hostiiials;  the  officers  belonging  to  and  lodging  in  CheUea  Hospital 
arc  rateable  to  the  Poor;  but  neither  the  trustees  nor  the  servants 
attending  iV.  Luke's  flosfiital;  nor  the  Governors  of  Si.  Bartholo- 
men's  Ifosfiilal,  are  liable  to  be  rated.  See  1  East's  Reli.  584. 

Mines;  the  lessees  of  lead  mines,  who  pay  no  rent,  but  only  a  cer- 
tain part  of  the  ore  raised,  arc  not  rateable  to  the  Poor:  but  the  lessee 
of  lead-mines,  though  held  of  the  Crown,  is  rateable  for  the  profits 
arising  from  lot  and  cope;  which  are  duties  paid  him  by  the  adven- 
turer without  any  risk  on  his  part.  Sec  also  1  Ettst'f  Re/i.  531:  2  East, 
164:  5  East.  478. 
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Cor/wratwn;  a  corporation  is  liable  to  be  rated  to  the  Poor,  for  pro- 
fits arising  from  tolls;  see  ante:  but  a  corporation  established  for  the 
purposes  of  a  public  charity,  such  as  the  Governors  of  Si.  BartholO' 
mcw'a  Jloi/iita/,  are  not  rateable  with  respect  to  the  hospital;  for  they 
cannot  be  considered  as  occupiers.  A  Corporation,  however,  seised 
of  lands  in  fee  for  its  own  profit,  are  inhabitants  and  occupiers,  within 
the  meaning  of  the  «.'a.'.  4o  £/iz.  c.  2;  and  are,  in  respect  thereof, 
liable  to  be  rated,  in  their  corporate  capacity,  to  the  relief  of  the 
Poor.  So  also,  lands  purchased  by  a  Company,  not  incorporated,  and 
converted  into  a  dock  under  an  act  of  Parliament,  declaring  that  the 
shares  of  the  proprietors  shall  be  considered  as  personal  property, 
arc  rateable  to  the  Poor  in  proportion  to  the  annual  profits.  See  also 
5  Hc/j.  453.  480. 

Woods;  consisting  of  timber  trees,  where  the  under-wood  is  left 
for  standards,  are  not  rateable  to  the  Poor. 

Offices;  an  officer  of  the  salt  oflice  is  not  liable  to  be  rated  to  the 
Poor  in  respect  of  his  salary. 

ProfrsMm;  the  profit  arising  from,  arc  not  rateable.  7  Term 
Rc/:.  K.  11.60. 

Aluchiw);  the  profits  of  a  weighing  machine,  on  a  turnpike  road, 
are  liable  to  be  rated  to  the  Poor.  So,  a  building  called,  "  The  en- 
gine-house,*' in  which  is  a  carding  machine  for  manufacturing  cot- 
Ion,  is  rateable  to  the  Poor,  on  its  increased  value  by  the  working  of 
the  machine;  although  this  engine  is  not  fixed  to  the  premises,  but 
capable  of  being  moved  at  pleasure;  but  the  profits  of  a  light-bouse 
are  not  rateable.  AVt-  fl7i/c,  Tolls. 

Prisons;  the  Warden  of  the  Fleet  Prison  is  liable  to  the  Poor's- 
rates  in  respect  of  those  profits  which  he  derives  from  letting  lodg- 
ings to  prisoners,  in  the  prison  and  the  Rules  thereof. 

Stock  in  trade;  the  general  (juestion,  how  far  personal  property  is 
rateable  to  the  Poor,  is  not  fully  determined;  and  therefore  whether 
stock  in  trade  be  li.;blc,  must  depend,  in  a  great  measure,  upon  the 
paiticular  circumstances  of  e.ich  case;  for  alihough  there  are  not 
wanting  authorities  of  a  recent  as  well  as  more  early  date,  to  shew 
that  stock  in  trade,  in  general,  is  rateable  to  the  Poor;  yet  there  is  no 
clear  and  express  authority,  either  of  more  aniient  or  modern  times, 
in  the  instance  of  any  one  trade,  adjudging  the  stock  of  that  parti- 
cular trade  to  be  liable,  except  in  those  places  in  which  an  usage  to 
assess  such  slock  has  been  proved;  though,  in  many  boroughs,  the 
stock  in  all  trades  has,  inmiemorially,  and  even  from  the  very  dale  ol 
the  Stat.  43  /:7/r.  c.  2,  been,  in  point  of  fact,  rated.  It  seems,  on  the 
whole,  to  be  decided,  that  stock  in  trade,  if  it  be  the  property  of 
the  person  in  possession,  and  productive  is  rateable:  ihe  circumstance 
of  its  having  been  rated  one  year,  h/irimu  facie  evidence,  that  it  is 
productive  the  next  ye;iv;  and,  if  not  contradicted  by  other  evidence, 
is  sufficient  to  warrain  the  justices  to  decide,  that  it  should  be  then 
rated.  See  6  Term  Rifi.  468. 

A  fanner  shall  be  taxed  for  his  stock  in  hand,  in  case  it  is  more 
than  neccss.:ry  for  the  carrying  on  his  farm,  and  paying  his  rent;  for 
then  it  is  like  a  slock  in  trade;  but  for  stock  necessary  for  his  farm- 
ing, he  shall  not  be  taxed.  Vin.  Mr.  tiile  Poor,  xvi.  p.  426.  Sec  ante. 

2.  Tke  Poor's  rate  must  be  made  by  the  Overseers,  and  allowed 
by  the  Justices;  for  the  Sessions  have  no  original  power  to  order  an 
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assessment  to  be  made.  The  Overseers,  with  the  concuniiicc  of  the 
Justices,  may  make  the  rate  wiiliout  the  consent  of  tlie  Cliurchwaid- 
ens;  and  when  made,  the  Justices  must  allow  it;  for  this  is  merely  a 
ministerial  act;  and  if  cither  the  Overseers  neglect  to  nu.ke,  or  the 
Justices  to  allow,  a  rate,  they  may  be  compelled  by  Mimdamui. 

The  time  for  which  a  I'oor's-rate  ought  to  be  made,  seems  to  be 
left  to  the  discretion  of  the  Ovei-seers.  The  statute  of  the  43  KHz.  c. 
2,  says,  "  Weekly  or  otherwise."  In  one  case,  it  is  said,  that  it  ought 
to  be  monthly,  because  the  (rossessors  are  to  pay,  and  possessions 
frequently  change;  this  rule  is  confirmed  by  Burrow^  but  denied  by 
Bo;(,  who  slates  a  diclum  of  Lord  MausfiM,  that  a  Poor's-ratc  might 
as  well  be  made  for  three  months  as  for  one  month;  and  Holi,  Chief 
.Tusticc,  assigned  as  a  reason  against  making  Poor's-ratcs  quafterly, 
that  by  this  means  a  man  cannot  move  in  the  middle  of  the  quarter, 
but  he  must  be  twice  charged.  The  Legislature,  however,  has  pro- 
vided against  this  by  slat.  17  Gcii.  2.  r.  38.  §  1 2,  which  enacts,  "  That 
when  any  person  shall  come  into,  or  occupy  any  premises,  from  which 
any  person  assessed  shall  be  removed,  or  which  at  the  time  of  making 
the  rate,  were  empty,  every  person,  so  removing  or  coming  in,  shall 
pay  the  rate,  in  proportion  to  their  respectii'e  occupations.*' 

The  purposes  also  for  which  a  Poor's-rate  is  made,  must  be  con- 
foi-mable  to  the  direction  of  the  fitat.  43  KHz.  c.  2;  and  therefore  a 
rate  cannot  be  made  to  reimburse  former  Overseers,  lor  monies  ex- 
pended to  the  use  of  the  Poor,  or  to  defray  law  charges;  for  an  Over- 
seer is  not  bound  to  lay  out  the  money  until  he  has  it:  nor  can  a  rate 
be  made  to  repay  money  borrowed  to  build  a  workhouse:  but  if  the 
monies,  on  any  rale  made  by  precedijig  Overseers,  be  not  raised  at 
the  expiration  of  their  olTiccs,  Utc  successors  may,  by  t.'af.  17  Gcu. 
2.  c.  28.  §  II,  raise  it  and  reimburse  them;  and  Overseers,  before 
their  office  expires,  may  make  a  rate  to  reimburse  themselves  mo- 
nies laid  out  in  proceedings  at  law,  provided  such  expence  be  not  in- 
curred wantonly  and  unnecessarily.  And  by  star.  13  fc^  14  Car.  2.  c. 
12.  §  18,  a  rate  may  be  made  for  reimbursing  Constabtcs  such  monies 
as  they  shall  have  expended  in  relieving  the  l*oor,  in  conveying  them 
with  passes;  and  in  carrying  rogues,  vagabonds,  and  sturdy  beggars 
to  Houses  of  Correction. 

The  rate  also  must  be  made  in  equal  proportion,  on  all  the  persons 
assessed,  according  to  their  respective  properties;  and  therefore,  a 
]}0und  rate  on  the  rent  of  lands  and  houses,  aud  the  amount  of  the  in- 
terest of  pci'sonal  pioperty,  is  said  to  be  the  most  fair  and  reasonable 
assessment:  but  this  is  denied  to  be  the  rule;  for  the  circumstances 
of  a  man  of  landed  property  may  dificr  in  proportion  as  his  family  is 
large  or  small,  and  personal  properly  is  in  a  continual  state  of  lluctu- 
ution;  and  therefore,  neither  rent  nor  land  tax  ought  to  be  considered 
in  the  making  of  a  rate;  but  the  Overseers,  taking  their  fonuer  as- 
sessments as  their  best  guide  are  lo  propoi  tion  rates  according  to 
their  best  discretion;  and  if  they  make  it  unequal,  the  Sessions,  on 
appeal  will  correct  il;  for  the  Sessions  are  the  ultimate  Judges  of  the 
proportion  and  equality  of  the  rite.  .\  Poor's-rale  made  upon  three- 
fourths  of  the  yearly  value  of  land,  and  upon  one  moiety  of  the  yearly 
value  of  houses,  is  not  disproportionate  or  uncciual.  ,\  rate  made  on 
one  half  of  the  full  yearly  value  or  net  rent  of  farms,  and  taking  one 
twentieth  part  of  all  stock,  personal  estate,  and  money  out  at  interest, 
valuing  the  interest  of  such  twentieth  part  at  4  /ler  ft  ;i(.and  then  rat- 
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ing  one  moiciy  of  such  twcmieth  part,  varying  the  proportion  as  cir- 
cumstances require,  (for  the  Overseers  cannot  make  a  standing  rate,) 
is  a  good  and  equal  rate.  A  rate  on  lands  and  houses,  at  one  penny 
in  the  pound,  without  making  any  distinction  between  farm  dwelling- 
houses  and  cottages,  although  they  had  been  before  rated  in  differenk 
proportions,  is  not  an  unequal  rate;  for  whether  houses  are  to  berated 
to  the  Poor,  in  a  diiVcreiU  proponion  from  land,  must  depend  on  lo- 
cal circumstances.  But  of  those  equalities  and  proportions,  the  Ses- 
sions are  ultimately  to  judge;  and  therefore,  the  Court  of  Kilig's 
Uench,  presuming  firimd  facie  that  the  inferior  jurisdiction  will  not 
violate  its  duty,  will  not  grant  a  jnandumua  to  make  an  equal  rate  or 
quash  a  rate,  unless  it  evidently  appear  unequal  on  the  face  of  it. 

3.  The  appeal  to  the  Sessions  may.  by  43  Eliz.  c.  2.  §4.  be  to  any 
General  Quarter  Sessions;  but  by  I"  Geo.  2.  r.  38.  §  4,  it  must  be  on 
reasonable  notice  given  to  the  next  Sessions,  General  or  Quarter:  se6 
ante  I.  1,  2:  for  it  is  by  making  the  rate  that  the  party  is  aggrieved, 
and  the  publication  shall  be  taken  from  the  time  it  is  allowed;  and 
if  an  appeal  be  lodged  and  dismissed  for  informality,  the  party  can- 
not have  a  second  appeal;  but  if  it  appears,  that  reasonable  notice  has 
not  been  given,  they  may  adjourn  the  appeal  to  the  next  Quarter 
Sessions;  and  there  finally  determine  the  same,  and  award  the  party^ 
in  whose  favour  it  is  determined,  costs. 

In  all  Corporations  which  have  not  four  Justices,  persons  grieved 
may  appeal  against  a  Poor's-rate  to  tlie  next  Sessions  for  the  county 
or  division.  S/at.  17  Geo.  2.  c.  38.  §  5. — The  Overseer's  book,  in 
which  all  appeals  from  Poor*s-ratc  are  directed  to  be  entered,  shall 
be  produced  at  (he  Sessions  when  any  appeal  is  heard.  §  13. 

Upon  all  appeals  from  rates,  the  Sessions  may,  by  stat.  17  G.  2.  c. 
38,  amend  the  rate,  '■without  alieriJii^  i(  -oith  rc&pcct  to  other  fiersons. 
Upon  an  appeal  from  tlie  whole  rate,  if  it  shall  be  found  necessary,  the 
Sessions  may,  in  their  discretion,  quash  the  rate,  and  direct  the  Over- 
seers to  make  a  new  equal  rate.  The  Sessions  cannot  strike  out  the 
name  of  a  person  from  the  Poor*s-rdte;  so  if  the  name  of  any  person 
be  omitted,  the  Session  must  quash  the  rale,  and  caimot  amend  it  by 
inserting  liis  name.  Bui  it  seems  agreed,  that  where  a  person  is 
overcharged  in  a  Poor's-rate,  the  Sessions  may  relieve  him,  on  ap- 
peal, by  lessening  the  simi  assessed  on  him.  A  parishioner,  who  is  H- 
able  to  be  rated,  but  who  in  fact  is  not  rated,  is  a  competent  witness 
to  prove  that  the  person,  whose  name  is  onulted,  is  liable  to  be  rated. 

The  Justices  in  Sessions  shall  causL-  drfccts  of  form  in  appeals  to 
be  amended  without  costs;  and  determine  the  appeal  on  the  mcrils 
of  the  case.  Slat.  5  Geo.  2.  c.  19.  §  1. 

By  Stat.  41  Geo.  3.  {U.  K.)  c.  23.  For  the  better  collection  of  the- 
Poor's- rates,  it  is  enacted  that  on  appeal  from  any  Poor-rate  the 
Quarter  Sessions  may  amend  it  without  quashing  it;  or  if  necessary 
to  grant  relief  they  may  quash  it:  but  the  sum  assessed  shall  never- 
theless be  levied  and  applied  in  satisfaction  of  the  next  effective  rate 
to  be  made.  §  I. — Notice  of  appeal  shall  not  prevent  distress  being 
made  for  recovery  of  the  rale,  for  a  sum  not  exceeding  the  amount 
of  the  last  effective  rate.  §  2. — Quarter  Sessions  ordering  a  rate  to  be 
quashed  may  direct  any  sum  charged  not  to  he  paid,  and  stop  pro- 
ceedings for  the  levying  it.  §  3. — Notices  of  appeal  shall  be  in  writ- 
ing, and  shall  specify  the  grounds  of  appeal;  and  this  extends  to  ap- 
peals against  ()vcrseer*s  accounts.  §  4.  6. — Appeals  mav  be  decide?) 
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by  consent  without  notice.  §  5. — The  rale  shall  be  levied  as  altered 
by  the  Sessions.  §  7. — In  case  in  the  i-alc  the  name  of  any  persoii  shall 
be  struck  out,  or  any  sum  lowered,  the  Sessions  may  order  money 
unduly  levied  to  be  repaid  with  costs.  §  8. 

4.  Til  V.  present,  as  well  as  the  subsequent  Overseers  may, by  wtm-ant 
from  t«o  Justices,  levy  the  sums  of  money  assessed  for  the  Poor's- 
ralcs,and  all  arrears  thereof,  of  CVC17  one  that  shall  refuse  to  contribute 
according  as  they  shall  be  assessed,  by  distress  and  sale  of  the  offender's 
goods,  rendering  the  party  the  overplus;  and  in  defect  of  such  dis- 
tress, two  Justices  may  commit  the  defaulter  till  payment.  Stat.  43 
Jiliz.  c.  2.  §  l. 

The  goods  of  any  person  assessed,  and  refusing  to  pay,  may  be 
distrained,  not  only  in  the  place  for  which  the  assessment  is  made, 
but  in  any  other  place  within  the  same  county  or  precinct;  and  if 
sufficient  distress  cannot  be  found  there,  on  oath  before  a  Justice  of 
any  other  county  or  precinct,  goods  in  such  other  county  or  precinct 
may  be  distrained.  .V.'o/.  17  Geo.  2.  c.  3a.  §  7. — In  case  any  person 
refuse  to  pay  the  present  Overseers,  the  succeeding  Overseers  may 
levy  arrears,  und  reimburse  their  predecessors.  §  11. — But  persons 
succeeding  tenants  rated,  or  coming  into  houses  empty  at  the  time 
of  the  rdte,  shall  only  pay  in  proportion  to  the  time  they  have  occu- 
pied the  premises;  which  proportion  shall  be  settled  by  two  Justi- 
ces. §  12. 

Justices  grantingdistress-warrants  shall  tlierein  order  the  goods  di^ 
trained  to  be  sold  witliin  a  certain  time  limited  in  the  said  warrant,  not 
less  than  four  nor  more  than  eight  days;  unless  the  penalty  and  charges 
of  distress  be  sooner  paid,  fiiai.  27  GVo.  2.  c.  20.  §  1 — The  officer 
making  such  distress  may  deduct  his  reasonable  charges  out  of  the 
money  arising  by  the  same,  and  also  the  penalty  or  sum  distrained 
for;  and  shall,  if  retiuircd,  shew  the  warrant  of  distress,  and  stiffera 
copy  thereof  to  be  taken  by  the  pcreon  whose  goods  are  distrain- 
ed. §  2. 

Justices  acting  for  adjoining  counties,  and  personally  resident  in 
one  of  them,  may  grant  distress-warrants:  and  the  acts  of  any  consta- 
ble or  other  officer,  in  obedience  thereto,  shall  be  as  valid  as  if  they 
had  been  granted  by  Justices  acting  for  the  proper  county  only;  but 
such  waiTantsmust  be  directed  and  given,  in  the  first  instance,  to  the 
constable  or  other  officer  of  the  county  to  whicli  the  same  particulai'- 
ly  relate;  and  the  constable  may  take  persons  apprehended  before 
Justices  of  the  adjoining  county.  Sial.  28  Geo.  3.  c.  49.  See  this 
Dictionary,  title  Justices, 

Justices  may  act  iti  all  matters  Telaiing  to  the  Poor  Imws,  notwitli 
standing  they  are  rated  to  or  chargeable  with  taxes  or  rates,  within 
the  parish  or  place  affected  by  the  acts  of  such  Justices.  Slat.  16 
Geo.  2.  f.  18.  §  1. 

A  Poor's-rate  after  it  is  demanded,  and  the  party  summoned,  may 
be  distrained  for,  before  the  time  for  which  the  rate  is  made  is  ex- 
pired; but  if  the  landlord  of  the  premises  tender  the  rate,  the  Over- 
seers are  bound  to  receive  it,  although  the  tenant  is  not  rated;  and  if 
they  make  an  excessive  distress,  they  arc  liable  to  a  special  action 
on  the  case.  The  granting  of  such  warrant  of  distress  is  a  jitdicial,  not 
ministerial  act:  and  the  magistrates  ought  first  to  summon  the  party 
and  hear  what  he  has  to  say  in  his  defence.  7  7'erm  Reji.  K.  B.  207. 

Parishes  also  may  be  rated  in  aid;  f»r,  by  the  said  sial.  43  E&z.  c- 
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2,  if  the  Jasiices  perceive  thai  the  inhabilauts  of  aiiy  parish  are  not 
able  to  levy,  among  themselves,  sufficient  sums  of  money  for  the  pur- 
poses of  the  act,  the  said  two  Justices  may  rate  any  other  (inhabi- 
tants) of  other  parishes,  or  out  of  any  parish  within  the  hundred, 
where  the  said  parish  is,  to  pay  such  sum  or  sums  of  money  to  the 
Churchwardens  and  Overseers  of  the  poor  parish  as  tlic  said  Justices 
shall  think  fit:  and  ifsuch  parish,  so  rated,  is  not  able  to  pay  the  sum 
assessed,  then  the  Sessions  may  rate  any  other  (inhabitants)  of  other 
parishes,  in  or  out  of  any  parish  within  the  county,  for  the  purposes 
aforesaid.  §  3. 

The  two  Justices,  or  the  Sessions,  as  the  case  may  happen  to  be, 
are  under  this  clause  of  the  act,  to  ol  der  the  quantum  of  money, 
which  they  think  ought  to  be  raised,  in  aid  of  the  poor  parish;  but 
the  Overseer  must  make  the  rate  on  those  who  are  to  pay  it.  They 
may  make  the  order  cither  on  particular  persons,  or  on  the  whole 
parish,  for  the  relief  of  a  year:  but  the  order  must  state  that  it  was 
made  by  the  Justices,  if  the  parish  cliarged  be  within  the  hundred; 
and  by  the  Sessions,  if  the 'pa''*''  ^'^  within  the  county:  but  both  these 
jurisdictions  are  original,  and  independent  of  each  other;  and  there- 
fore it  is  not  necessary  ,  that  the  Justices  should  adjudge  the  parish 
within  the  hundred  incapable,  before  the  Sessions  can  rate  a  parish 
out  of  the  hundred  in  aid.  An  extra-parochial  place  may  be  taxed  in 
aid  of  a  poor  parish,  and  one  vill  may  be  ordered  to  contribute  to  the 
relief  of  another  vill  in  the  same  parish,  or  any  division  of  a  county 
that  is  equivalent  to  the  name  of  hundred.  It  is  also  said,  that  the  next 
able  parish  to  the  poor  parish  should  be  first  rated;  but  one  parish  in 
a  city  cannot  be  made  contributor)'  to  another  parish  in  the  same  city, 
if  not  locally  situated  within  a  hundred  or  a  county. 

An  order  for  taxing  one  parish  in  aid  of  another,  under  the  said 
act  43  Elh.  was  held  good,  although  the  two  parishes  were,  by  act  of 
Parliament,  incorporated  with  others,  fur  maintenance  of  the  poor: 
there  being  a  special  proviso  that  nothing  should  extend  to  repeal  the 
powers  of  43  Jitiz.  as  to  taxing  parishes  in  aid  of  others.  2  Masl'a 
Rrfi.  Air. 

III.  1.  The  Ovehseers  are  to  setto  workall  such  children  whose 
parents  shall  not  be  thought  able  to  maintain  them;  and  all  such  per- 
sons, married  or  unmarried,  who  have  no  means  to  maintain  them- 
selves, and  use  no  ordinary  and  daily  trade  to  get  their  living  by;  to 
relieve  (as  has  been  already  noticed)  the  lame,  impotent,  old,  blind, 
and  such  other  among  them,  being  poor  and  not  able  to  work;  and  to 
put  out  poor  children  apprentices.  Stat.  43  J:liz.  c.  2.  §  I.  The  Over- 
seers shall  meet  once  a  month  in  the  Church  on  Sunday  afternoon, 
after  divine  service,  to  take  some  good  course  in  the  premises,  on  pain 
of  20*.  §  2.  [This  clause  does  not  extend  to  Overseers  of  extra-paro- 
chial places.  8  Mod.  40.] — The  Justices,  or  any  one  of  them,  may 
send  to  the  House  of  Correction,  or  common  gaol,  such  poor  persons 
as  shall  not  employ  themselves  according  to  the  direction  of  the 
Overseers.  §  4. — The  majority  of  the  Churchwardens  and  Overseers, 
by  leave  of  the  Lord  of  the  Manor,  whereof  any  waste  or  com- 
mon, within  the  parish  shall  be  parcel,  and  by  order  of  Sessions  may 
build  on  such  waste  or  common,  at  the  charge  of  the  parish,  conve- 
nient houses  for  the  impotent  poor.  §  3. 

The  Overseers,  with  the  consent  of  two  Justices,  may  set  up  any 
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trade  or  manufactoi  y  for  ihc  employment  and  relic  I  ol  llic  Poor.  Sial, 
3  Cor.  I.  c.  4.  5  22. 

The  Sessions  may  set  poor /iWsonfr*  on  work,  and  expend  the  pro- 
fit arising  from  iheir  labour,  towards  their  relief;  but  no  parish  shall 
be  rated  above  6cl.  a  week  on  this  account  Sim.  19  Car.  2.c.  4.  Other 
provisinns  arc  also  made  by  the  same  statute,  for  the  relief  and  remo- 
val of  sick  piisoncrs. 

There  shall  be  kepi  in  every  parish,  at  the  charge  of  the  parish,  a 
book  or  books  wherein  the  name  of  all  such  persons  who  do  or  may 
receive  collection,  shall  be  registered,  with  the  day  and  year  when  they 
were  first  admitted  to  have  relief,  and  the  occasion  which  brought 
them  under  that  necessity.  Yearly,  in  l.asier  wcrk,  or  as  often  as  it 
shall  be  thought  convenient,  the  parishioners  of  every  parish  shall 
meet  in  vestry,  before  whom  the  said  book  shall  be  produced;  and  all 
persons  receiving  collections  shall  be  called  over,  and  the  reasons  of 
their  taking  relief  examined,  and  a  new  list  made  and  entered  as  shall 
be  thought  fit,  to  receive  collection:  and  no  other  person  shall  be  al- 
lowed to  have  or  receive  parish  collection,  but  by  authority  under 
the  hand  of  a  Justice  residing  in  the  parish,  or  if  none  be  there  dwel- 
ling, in  the  pans  near  or  next  adjoining,  or  by  order  of  Quarter  Ses- 
sions, except  in  cases  of  pestilential  diseases,  and  then  only  such  fa- 
milies as  are  infected.  Stat.  3  t^*  4  IV.  £5"  A/,  c.  1 1.  §  1 1 . 

Kvery  person  who  shall  be  upon  the  collection-books,  and  receive 
relief,  and  the  wife  and  children  of  such  person  cohabiting  in  the 
same  house,  shall  wear  a  badge.,  as  described  in  the  act,  on  pain  of 
losing  the  usual  allowance;  and  if  any  parish-officer  shall  relieve  any 
person,  not  having  such  badge,  he  shall  forfeit  20*.  Ulat.  8  tJ"  9  /('.  3. 

30.  %  2. 

No  Justice  shall  order  relief  to  any  poor  person,  until  oath  be  made 
beffire  him  of  some  matter  which  he  shall  judge  a  reasonable  cause 
or  ground  for  having  such  relief,  and  that  the  same  person  had  appli- 
ed to  the  parish  for  relief,  and  was  refused;  and  until  such  justice  has 
summoned  two  of  the  Overseers  to  shew  cause  why  such  relief  should 
not  be  given.  Stat.  9  (Uo.  1.  c.  7.  §  1. — ^The  person,  whom  the  Jus- 
tice shall  order  to  be  relieved,  shall  be  entered  in  the  books,  as  a  per- 
son entitled  to  receive  collections,  as  long  as  the  cause  of  such  relief 
continues,  and  no  longer.  §  2. 

For  the  greater  case  of  parishes  in  the  relief  of  the  Poor,  the 
Churchw  ardens  and  Overseers,  or  the  major  part  of  them,  with  the 
consent  of  the  major  part  of  the  parishioners,  may  purchase  houses, 
or  contract  with  persons  for  the  maintenance  of  the  Poor;  and  such 
persons  shall  have  the  benefit  of  their  work  and  labour;  and  when 
any  parish  shall  be  too  small  to  purchase  or  hire  such  •workhouse, 
two  or  more  such  parishes,  with  the  consent  of  the  majority  of  their 
respective  parishioners,  may  unite  in  purchasing  or  hiiing  such 
workhouse:  and  the  Churchwardens  and  Ovci-seers  of  a  parish,  where 
a  workhouse  is  situated,  may  contract  with  the  Churchwardens  and 
Overseers  of  any  other  parish,  for  the  maintenance  of  any  of  the  Poor 
of  such  other  parish.  But  no  poor  person  so  removed  from  one  pa- 
rish to  the  other,  shall  gain  a  settlement  thereby.  Stat.  9  Geo.  1.  c. 
7.  §  4. — liy  45  Geo.  3.  r.  54.  no  contract  for  maintaining  the  Poor 
shall  be  valid,  unless  the  contractor  resides  in  the  parish  where  the 
Poor  arc  to  be  maintained,  and  security  is  given  for  ihe  due  perform-, 
anco  of  the  contract. 
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The  7th  section  of  9  Geo.  1.  r.  4.  is  repealed,  wuh  respect  to  any 
parish,  township,  or  place,  which  shall  adopt  the  provisions  continu- 
ed in  stai.  22  Gto.  3.  c.  83.  (explained  by  stat.  33  (ico.  3.  c.  35.  for 
the  establishment  of  Housefi  of  Indusfru^  and  Jncorfioratcd  Societies, 
for  the  maintenance  of  the  Poor.  That  act  lays  down  many  excellent 
regulations  for  the  furthering;  the  wholesome  purpose  of  protecting 
and  relieving  the  Poor;  by  appointing  Guaj-dians  of  the  Poorj  and 
Governors  and  fisiiors  of  the  Poor-Ziousea;  under  restrictions  which 
if  adopted,  would  probably  remedy  many  evils  now  attendant  on  the 
Poor  Laws.  But,  it  is  believed  the  act  is  not  enforce«l  or  attended  to, 
except  in  a  very  few  parishes,  which  have  reaped  the  most  impoitant 
benefits  from  pursuing  the  plan  suggested  by  the  Legislature  in  that 
act.  Tlic  act  itself  is  too  long  to  be  here  particularized,  but  may  be 
carried  into  effect  at  any  time,  in  any  parish,  by  the  consent  of  two 
thirds  of  those  rated  to  the  Poor;  who  must  then  consult  the  act,  to 
profit  by  its  directions.  See  also  the  additional  powers  given  to  the 
acting  Guardians  of  the  Poor  in  the  several  places  where  ihe  Acts  arc 
put  in  execution,  by  39  fJ*  40  Gro.  3.  r.  40:  4  I  Geo.  3.  0.9:^5*41  Geo. 
3.  c.  1 2.  the  Utter  applying  chiefly  to  times  of  scarcity.  And  see  sfats. 
42  Geo.  3.  c.  74:  43  Geo.  3.  c.  110.  for  payment  of  debts  incurred, 
under  22  Geo.  3.  c-  83.  for  the  building  and  enlarging  of  Poor- 
houses,  &c. 

The  sfaf.  9  Geo.  1.  c.  7.  §  4.  contained  a  clause,  enacting,  that  poor 
persons  who  refused  to  be  maintained  and  lodgctl  ifi  such  Jl^ork- 
houxea^  should  be  struck  out  of  the  book,  and  not  entitled  to  any  relief 
from  the  parish.  But  by  the  stat.  36  Geo.  3.  c.  23.  after  reciting  the 
clause,  and  that  it  had  been  found  to  be  inconvenient  and  oppressive, 
"  inasiYkuch  as  it  often  prevents  an  industrious  poor  person  from  re- 
ceiving such  occasional  relief,  as  is  best  suited  to  their  peculiar  case: 
and  in  certain  cases,  holds  out  conditions  of  relief  injurious  to  the 
domestic  comfort  and  happiness  of  the  Poor;'*  it  is  enacted,  that  Over- 
seers may,  with  the  approbation  of  the  parishioners,  in  vestry  assem- 
bled, or  of  any  Justice  of  the  district,  relieve  any  industrious  poor 
person  at  thvir  own  house,  under  circumstances  of  temporary  illness  or 
distress,  and,  in  certain  other  discretionary  cases;  although  such 
poor  person  shall  refuse  to  be  lodged  and  maintained  in  the  Poor- 
house.  §  I. — And  a  Justice  of  the  district  may,  at  his  discretion, 
make  an  order  for  the  relief  of  such  poor  persons  at  their  own 
houses;  which  the  Overseers  must  obey.  But  the  special  cause  of 
such  relief  must  be  assigned  on  the  face  of  the  Justice's  order; 
which  order  is  only  to  remain  in  force  for  one  month,  but  is  then  re- 
newable from  month  to  month;  and  an  oath  of  the  necessity  of  such 
relief  is  to  he  administered  to  the  poor  person  applying,  and  the 
Overseer  is  to  be  summoned  to  shew  cause,  if  any  there  be,  against 
it.  §  2. 

This  act  does  not  extend  to  any  places  where  Houses  of  Industry 
are  provided,  under  the  stal.  22  Gto.  3.  c.  83.  already  mentioned,  or 
under  any  special  act. 

Justices  of  Peace,  and  Physicians,  Apothecaries,  or  Clergymen 
authorized  by  them,  may  visit  Parish  Work-houses;  and  two  Jus- 
tices may  make  order  for  relieving  the  sick  Poor  therein.  Siai.  Zd 
Geo.  3.  c.  49. 

The  Sessions,  as  well  as  the  single  Justice,  may  make  original 
orders  for  the  relief  of  the  Poor;  for  In  this  resjiect  they  have  a  con- 
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current  jui  isdiction.  The  order  must  be  for  the  relief  of  the  person 
in  whose  favour  it  is  made;  and  therefore  no  order  can  be  made  to 
pay  a  surgeon  for  attending  a  pauper,  or  to  pay  a  bill  for  the  nursing 
a  pauper  sick  in  gaol;  nor  unless  the  oath  required  by  stat.  9  Geo.  1. 
r.  7.  be  first  made.  The  order  of  relief  also  mast  state,  that  the  party 
is  poor  and  impotent.  So  also  if  materials  arc  required  to  set  the 
Poor  on  work,  one  order  cannot  be  made  for  that  purpose,  under  ttal. 
43  Mliz.  c.  2.  andsfof.  19  Car.  2.r.  4.  for  as  they  arc  for  distinct  pur- 
poses, there  must  be  distinct  and  several  orders.  An  order,  however, 
to  pay  a  person  so  much  "  weekly  and  every  week,"  is  good,  and 
the  money  is  due  at  the  beginning  of  every  week.  It  was  also  settled, 
previously  to  s(at.  36  Gro.  3.  c.  23.  that  when  an  order  of  relief  is  made 
to  a  poor  person,  such  person  only,  and  not  any  other  of  his  family,  is 
obliged  to  go  into  the  Work-house:  and  when  a  bastard  child  is  lioni 
in  a  parish,  and  the  parents  neglect  to  provide  necessaries  for  its 
sustenance,  the  parish  officer  must  alford  it  relief,  although  there  is 
no  order  of  Justices  for  the  purpose. 

Militia  men  and  their  substitutes  are  relieved  according  to  the 
provisions  of  the  several  militia  acts,  and  other  acts  of  Parliament, 
■viz.  aiatn.  19  Gen.  3.  c  72:  33  G.  3.  c.  8.  §  I:  34  Geo.  3.  c.  47:  and 
particularly  slat.  35  GVo.  3.  r.  81. 

2.  The  father  and  grandfather,  and  the  mother  and  grandmother, 
and  the  children,  of  every  poor,  old,  blind,  lame,  and  impotent  per- 
son, or  other  person,  not  able  to  work,  being  of  sufficient  ability, 
shall,  at  their  own  charges,  relieve  and  maintain  eveiy  such  poor 
person,  at  the  rate  the  Justices  in  Sessions  shall  assess,  on  pain  of 
20s.  a  month.  Slai.  43  Eli:,  c.  2.  §  7. — The  penalties  levied,  for  dis- 
obeyitig  such  order  of  maintenance,  shall  go  to  the  relief  of  the 
Poor.  §11. 

The  Justices  of  the  county  or  place  in  which  the  rich  relation,  and 
not  where  the  poor  relation,  dwells,  have  alone  authority  to  make 
this  order,  and  to  assess  the  rate  of  maintenance.  The  order  must 
be  made  at  a  Quarter  and  not  at  a  General  Session;  in  which  it  must 
be  alleged,  that  the  person  to  be  relieved  is  poor,  unable  to  work,  and 
liable  to  become  chargeable  to  the  parish;  and  the  person  to  relieve 
is  of  sufficient  ability  and  within  the  jurisdiction  of  the  Session.  The 
Session  have,  in  this  case,  an  original  jurisdiction;  but  they  make  it 
as  well  upon  the  complaint  of  the  Overseers,  as  upon  the  complaint 
of  the  poor  relation;  but  they  must  order  a  sum  of  money  to  be  paid; 
for  they  cannot  order  generally  the  rich  person  to  relieve  bis  poor 
relation. 

This  statute  extends  only  to  natural  relations,  and  not  to  relations 
in  law;  and  it  seems  that,  in  default  of  one  relation,  another  may  be 
compelled  to  relieve  the  pauper;  as  in  the  case  of  grandfather,  father, 
and  child;  the  father  being  incapable  of  maintaining  the  child,  the 
grandfather  may  be  compelled,  if  of  sufficient  ability;  and  therefore 
a  man  is  not  obliged  to  maintain  his  son's  wife,  nor  his  wife's  mother, 
nor  his  wife's  child  by  a  former  husband.  ,'\nd  it  seems  to  be  now 
settled,  that  it  makes  no  difference,  whether  the  wife  be  alive  or  dead 
at  the  lime  her  poor  relations  require  relief,  contrary  to  some  former 
determinations  on  this  svibject.  It  is  said  also,  tliat  a  wife  cannot 
be  ordered  to  niainiain  her  grandchild,  nor  the  husband  of  a  grand- 
mother to  maintain  her  grandchild;  but  if  an  order  of  maintenance 
be  made  on  a  grandmother,  and  she  afterwards  marries,  the  husband 
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shall  be  liable  (during  her  life)  lo  the  maintenance.  It  is  also  clear, 
that  the  reputed  grandfather  of  a  poor  orphan  cannot  be  ordered  to 
maintain  it,  for  no  order  can,  in  this  respect,  be  made  for  the  main- 
tenance of  a  bastard.  See  title  Bn-nard. — But  where  this  species  of 
order  is  well  and  properly  made,  the  party  may  be  indicted  for  diso- 
beying it;  and  the  money  ordered  to  be  paid  becomes  due  at  the  be- 
ginning of  each  week. 

By  slat.  11  12  3.  c.  4.  the  Protestant  children  of  Popish  pa- 
rents may  obtain  relief  by  application  to  the  Court  of  Chancery  ;  and 
by  Stat.  1  jlmi.  c.  .10,  the  same  is  enacted  with  respect  to  the  Protes- 
tant children  of  Jews. 

As  to  relieving  Dcst-rted  FamHie& — Persons  running  away  from 
their  families,  and  leaving  them  on  the  parish,  arc  declared  to  be  in- 
corrigible  rogues;  and  if  either  man  or  woman  shall  threaten  to  run 
away,  and  leave  their  families  on  the  parish,  the  same  being  proved 
by  two  witnesses,  on  oath  before  two  Justices,  they  shall  be  sent  to 
the  House  of  Correction,  unless  they  give  security  to  the  parish. 
Slat.  7  Jae.  I .  c.  4.  §  8. 

The  Churchwardens  and  Overseers,  where  any  wife,  child,  or  chil- 
dren, shall  be  so  left,  on  application  to,  and  hy  warrant  of,  or  order 
from,  two  Justices,  shall  seize  so  much  of  the  goods  and  chattels,  and 
receive  so  much  of  tlie  rents  and  profits  of  tJie  lands  and  tenements 
of  the  husband,  father  or  mother,  as  the  two  Justices  shall  direct,  for 
and  towards  the  discharge  of  the  parish,  and  relief  of  the  family;  and, 
on  the  order  being  confirmed  at  Sessions,  the  goods  may  be  disposed 
of,  and  the  rents  received,  as  the  Court  shall  direct.  Stat.  5  Geo. 
1.  c.  8. 

All  persons  who  threaten  to  run  away  and  leave  their  wives  or 
children  to  the  parish,  are  declared  idle  and  disorderly  Jier.tons;  by 
sCat.  17  Geo.  2.  e.  5.  §  1. — And  all  persons,  who  rnn  aivay  and  leave 
their  wives  or  children  so  chargeable,  are  declared  roguee  and  vaga- 
bonds.  §2. 

See  further,  title  Vagrants;  and  the  Militia  and  Mutiny  Acts. 

IV.  The  state  of  the  Poor,  in  antient  times,  has  been  slightly 
mentioned  at  the  beginning  of  this  long  article:  at  present,  there  arc 
ten  modes  whereby  persons  may  gain  Settlcnunt:  which  entitles 
them  to  claim  and  receive  relief  from  the  parish  in  which  they  are 
settled,  whenever  such  relief  is  neccss;iry;  and  if  this  happens  while 
the  pauper  resides  in  a  parish,  where  he  or  she  is  not  settled,  they 
are  to  be  removed  to  their  place  of  settlement;  under  the  regulation^ 
noticed  in  this  and  the  two  subsequent  divisions. 

1.  The  place  a{  Birth  is  the  place  cf  settlement  of  all  illegitimate 
children;  for  a  bastard,  not  having  any  legal  parents,  cannot  be  refer- 
red to  their  settlements,  as  a  legitimate  child  may  be;  but  this  gene- 
ral rule  is  subject  lo  the  following  exceptions:  1st.  Where  the  mother 
is  conveyed  colUisively  and  by  fraud  into  the  parish  where  the  bas- 
tard is  born. — 2dly.  Where  a  bastard  is  born  in  a  house  of  industry, 
hospital,  county  gaol,  or  house  of  correction.  See  stats.  1.3  Geo.  3.  c. 
82:  20  Geo.  3.  c.  36:  and  see  stat,  13  Geo.  2.  c.  29,  as  to  the  Found- 
ling Hospital. — 3dly.  Where  born  while  the  mother  is  under  an  ille- 
gal order  of  removal. — 4thly.  Where  born  pending  an  appeal  against 
an  order  of  removal,  which  is  afterwards  reversed. — Sihly.  Where 
bom,  in  transitu,  while  the  mother  is  passing  under  an  order  of  re- 
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moval;  or  remaininj;  under  the  suspension  of  such  order.  See  /ios( 
VI.  Bui  a  l)astar<l,  born  on  the  road,  while  the  mother  is  endeavor- 
ing to  reach  her  own  parish,  w  ithout  fraud,  is  settled  where  bom. — 
6lhly.  Where  born  after  an  order  of  removal  is  made  out,  but  before 
actual  removal. — 7thly.  Where  the  mother  returns  to  the  place  from 

which  slie  was  removed  Silily.  AVhcre  born  in  the  streets  while  the 

motlier  is  wandcrinj^  in  a  stale  of  vagrancy-  17  Gi-o.  2.  c,  5.  ^ 

25. — In  all  other  cases  the  birlh  decides  the  settlement. 

This  rule  also,  that  a  bastard  is  settled  where  boni,  extends  to  the 
illegitimate  oHspi-inj;  of  persons  certificated;  see  /I'jst  V.;  although 
the  certificate  is  in  force  at  the  time  of  the  birth,  and  undertakes  to 
provide  for  tlic  mother  and  her  child;  but  not  if  it  expressly  under- 
take to  provide  for  the  child  she  is  then  pregnant  with;  for  then  the 
child,  though  born  a  bastard,  shall  be  settled  in  the  certifying  parish; 
and  where  a  child  is  born  a  bastard,  and  its  parents  afterwards  inter- 
marry, and  the  father  procures  a  ceiiificate  for  himself,  his  wife,  and 
his  child,  such  bastard  shall  have  his  father's  settlement.  Under  stat. 
8  W  9  (/■.  3.  c.  30,  (sec  /losi  V,)  the  tegiiimute  children  of  certificated 
persons  shall  not  gain  a  settlement  by  birth  in  the  certificated  parish. 

The  parish  where  bom  is  also  /irima  facie  the  settlement  of  all 
legitimate  children;  but  this,  though  the  primary  place  of  settlement, 
is  only  so  until  the  settlement,  to  which  such  child  is  entitled  by 
parentage,  can  be  discovered.  So  also,  the  place,  where  a  legitimate 
child  is  first  founds  is  the  place  of  its  legal  settlement,  until  the  place 
of  its  birth,  or  its  derivative  settlement,  can  be  known. 

2.  .\i.L  legitimate  children  arc  sciilcd  in  the  parish,  in  which  their 
father  is  last  settled,  wherever  else  he  may  have  resided,  or  they  may 
have  been  born:  or  if  the  father  have  no  settlement,  or  if  that  cannot 
be  traced,  then  in  the  place  in  which  their  mother  is  settled;  until 
they  arc  emancipated,  or  gain  a  new  and  distinct  settlement  for  them- 
selves. Foreigners,  who  liavc  gained  no  settlement  in  Ejigland,  can- 
not, of  course,  communicate  tliis  species  of  settk  ntent  to  their  chil- 
dren; and  if  the  children  arc  not  born  here,  they  cannot  resort  to  that 
primary  settlement  which  is  gained  by  birth;  but  they  (and  their 
parents,  if  necessary)  must  be  maintained  where  found.  The  father's 
settlement  is  communicated  to  his  legitimate  child,  though  bom  af- 
ter his  death,  or  though  it  is  an  idiot;  and  this  right,  which  children 
have  to  the  father's  settlement,  is  not  taken  away  after  his  death,  by 
their  mother  gaining  a  new  settlement,  in  her  own  riglit.  by  marri- 
age; nor  can  she,  during  the  life  of  her  husband,  gain  a  different  set- 
tlement, for  her  children,  than  that  which  they  inherit  from  their 
father;  but  if  a  child  above  the  age  of  nineteen,  wiio  possesses  a  deri- 
vative settlement  from  its  father,  go,  after  his  dealli,  with  its  mother 
into  a  different  parish,  and  live  there  with  her  upon  her  own  estate, 
they,  both  of  them,  gain  a  new  jsettlement  by  their  residence.  See 
liosi  10. 

But  children,  after  the  age  of  seven  years,  (or  perhaps  before,) 
may  become  emancipated,  and  gain  a  settlement  for  themselves. 
Thus,  where  a  child,  on  the  removal  of  his  father  into  another 
parish,  was  left  behind,  and  continued  distinct  from  his  father's  fami- 
ly, maintaining  himself  by  his  own  industry,  he  \-.  as  held  to  be  eman- 
cipated. So  also,  where  a  son,  nineteen  years  of  age,  left  his  father's 
family,  and  went  into  another  parish,  where  he  married  and  had 
children.  So  also,  where  a  son,  after  lie  was  onc-ind-twcnty  years  of 
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age,  married  and  lived  with  his  wife  and  family,  separately,  and  dis- 
tinct from  his  father^  family,  though  in  the  same  parish,  he  was  held 
to  be  emancipated:  but  a  child  camiot  be  emanc'puted  from  its 
parents,  either  by  marriage  or  living  apart  in  a  distinct  habitation, 
unless  such  child  has  gained  a  settlement  in  its  own  right.  A  Son, 
therefore,  who,  at  fifteen  years  of  age,  bovind  himself  apprentice, 
served  out  part  of  his  lime,  and  worked  about  the  country  in  the  way 
of  his  business;  but  went  to  his  father'^  house,  whenever  it  was  con- 
venient, was  held  not  to  be  emancipated.  So  also,  where  a  son  resi- 
ded nine  or  ten  years,  by  his  father's  direction,  at  the  house  of  a 
friend,  by  whom  he  was  supported,  this  was  held  not  an  emancipa- 
tion. So  also,  wheie  aboy  was  hired  out  for  seven  years  successivelyi 
but  his  father  received  the  wages,  and  maintained  him.  So,  where  a 
child  was  sei>aiatcd  from  its  fumily  by  bciii;^  maintained  several  years 
in  a  workhouse;  or  where  a  child  leaves  its  father's  family  when 
only  five  years  old,  and  lives  with  tlifibrent  relations,  till  ten;  or  where 
a  son,  sixteen  ycai-s  of  age.  was  bound  apprentice  for  five  years,  and 
afterwards  returned  to  his  father's  fanuly,  the  indentures  being  void 
for  want  of  a  stamp:  or  w  here  the  son  of  a  certificated  person,  at 
nineteen  years  of  age,  leaves  his  father's  family,  and  ser^'es  a  year  un- 
der a  hiring  in  an  extra-parochial  place,  and  then  returns  unmarried, 
and  under  age,  to  his  father's  family:  for  in  all  these  cases,  the  child, 
not  being  of  age,  nor  having  married,  nor  gained  a  settlement  in  his 
own  right,  nor  contracted  any  relationship  inconsistent  with  the  idea 
of  being  of  part  of  his  father's  family,  cannot  be  considered  as  emanci- 
pated, so  as  to  lose  the  benefit  of  any  settlement  which  his  father 
may  gain.  It  has,  however,  been  held,  that  if  a  son  enlist  himself  as 
a  soldier,  he  thereby  emancipates  himself  from  his  father's  family; 
and  cannot,  therefore,  change  his  original  derivative  settlement,  bv 
parentage,  for  a  new  settlement  gained  by  his  father. 

So  a  son  of  age,  and  married,  continuing  to  live  with  his  father, 
does  not  follow  such  new  settlement  gitined  by  the  father,  though  he 
accompanies  him  as  part  of  his  household.  1  Eaai's  Rcfi,  526.  Butsce 
3  Term  li<fi.  K.  B.  479. 

3.  Settlement  by  Alarriai^e  is  acquired  by  construction  of  Law. 
indcpendeiuly  of  any  statute;  and,  tiiercfore,  the  moment  a  'egal  set- 
tlement takes  place,  the  settlement  of  the  husband  is  i/i.^o  facto  trans- 
ferred to  the  wife.  It  must,  however,  be  a  legal  marriage,  conform- 
able to  tlic  direction  of  the  Marriage-Act,  s.'af.  26  Gvo.  2.  c.  S3;  and 
therefore,  where  a  woman  under  age  was  married  without  the  con- 
sent of  parents,  it  was  held,  that  the  children  horn  imdcr  such  a  con- 
nection, wero  illegiiim.it?,  and,  as  such,  could  not  giiin  a  derivativt 
settlement  from  their  parents.  So  also,  v.  here  a  mr.rriage  was  cele- 
brated in  a  c!i.tpel,  in  which  banns  had  not  been  usually  published, 
according  to  the  direction  of i he  Marri:ige-Aci,  it  was  licld,  previous 
totheam/.  21  Geo.  5.  c.  53,  (Sec  title  Marriag-\)  that  the  wife  gained 
no  settlement  by  virtue  of  tids  union;  and  it  is  necessary  that  tlie 
marriage  should  be  with  all  the  legal  forms,  thuugli  both  the  parties 
are  illegitimate  (see  tiile  A/arr/uiff):  but  a  n^urriagc  in  Scorland  is 
a  legal  marriage,  for  the  purposes  of  gaining  a  settlement.  So  also, 
is  a  marnage,  though  procured  by  a  third  person  by  fraud;  and  a  co- 
habitation, as  man  and  wife,  for  30  years,  is  such  a  presumptive  proof 
of  marriage  as  will  entitle  the  children  of  the  parties  to  the  settle- 
ment of  their  parents;  nor  is  the  validity  of  marriage,  a.*i  to  the  pur- 
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poses  of  ielUcnicnt,  affected  by  the  entry,  in  the  parish  register,  not 
being  signed  by  the  minister,  or  some  other  person  in  his  presence, 
as  directed  by  slat.  26  Geo.  2.  c.  33.  Indeed,  the  Law,  favouring  set- 
tlements as  much  as  possible,  has,  in  many  instances,  precluded  the 
fact  of  marriage  from  being  controverted:  tlius  after  an  order  of  re- 
moval, stating  the  parties  to  be  husband  and  wife,  the  fact  of  mar- 
riage can  only  be  controverted  upon  appeal  to  the  Sessions.  So  also, 
if  a  man  and  woman  be  certificated  as  husband  and  wife,  the  legality 
of  their  marriage  cannot  be  controverted  by  the  certifying  parish: 
and  it  is  not  necessary  for  this  purpose  to  prove  a  marriage  in  fact; 
evidence  of  cohabitation,  reputation,  and  other  circumstantial  proof, 
is  sufficient. 

But  although  the  husband's  settlement  is,  if  known,  communicated 
to  the  wife,  and  retained  after  the  husband's  death,  till  she  gain  a 
new  one,  notwithstandmg  she  never  lived  with  him  at  the  place  in 
■which  he  is  settled;  yet  her  own  settlement,  in  certain  cases,  is  not 
extinguished,  but  only  suspended,  during  the  coverture;  and  if  her 
husband  have  no  settlement,  her  own  remains  even  during  the  co- 
veiture;  or  if  he  have  a  settlement,  but  it  cannot  be  discovered,  her 
settlement  returns.  The  removal  of  a  wife,  therefore,  imports,  that 
it  is  to  her  husband's  settlement;  for  it  is  incumbent  on  the  parish, 
to  which  she  is  removed,  to  prove  a  different  settlement,  even  though 
she  be  not  removed  as  a  wife. 

4.  To  prevent  improper  persons  from  gaining  a  settlement  by  Re- 
sidence., it  was  enacted,  by  Car.  2.  r.  12.  §  1,  "  That  it 
shall  be  lawful,  upon  complaint  made  by  the  Churchwardens  and 
Overseers  of  the  Poor  of  any  parish,  to  any  Justice  of  the  Peace, 
'jiilhin  40  days  after  any  poor  person  shall  come  to  settle  in  any  tene- 
ment, under  the  yearly  value  of  10/.  for  any  two  justices  of  the 
Peace,  of  the  division  where  any  person  likely  to  be  chargeable  to 
the  parish  shall  come  to  inhabit,  by  their  warrant  to  remove  and  con- 
vey such  pei-son  to  such  parish,  where  he  or  she  were  last  legally 
settled,  either  as  a  native,  householder,  sojourner,  apprentice,  or  ser- 
vant, for  the  space  of  forty  days  at  the  least,  unless  he  or  she  give  suf- 
ficient security  for  the  discharge  of  the  said  parish,  to  be  allowed  by 
the  said  Justices." 

By  iiai.  1  Jac.  2.  r.  17.  §  3,  "the  40  days'  continuance,  intended 
by  slat.  13  t?  14  Car.  2.  c.  12,  to  make  a  settlement,  was  to  be  ac- 
counted from  the  time  of  his  or  her  deiiveiy  of  notice,  in  writing, 
of  the  house  of  his  or  her  ubode,  and  the  number  of  his  or  her  family, 
to  one  of  the  Churchwardens  or  Overseers  of  the  Poor  of  the  parish 
to  which  they  shall  so  reniove." 

By  iftat.  3  ts"  4  IV.  ^  M.  c.  1 1,  '*  the  40  days  were  to  be  accounted 
from  the  publication  of  the  notice,  in  writing;  which  the  Church- 
wardens or  Ov  erseers  were  required  to  cause  to  be  read  publicly, 
immediately  after  divine  service,  in  the  church  or  chapel  of  the  said 
parish  or  to\ni,  on  the  next  Lord's  Day,  when  there  should  be  divine 
service  in  the  same;  which  notice  was  to  be  registered  aiid  kept  in 
the  book  of  the  Poor's  accounts;  and,  if  they  neglected  to  read  or  re- 
gister such  notice,  they  were  to  forfeit  40s.  No  soldier,  seaman,  ship- 
wright, Vc.  were  to  gain  any  settlement  in  any  parish,  by  delivery 
and  publication  of  such  notice,  unless  after  the  dismission  of  such 
person  trom  the  service.  §  4. 

By  the  same  statute  it  is  provided,  thai  if  any  person  shall  exectitt 
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an  annual  office,  ov  being  properly  rated,  shall  pay  the  public  taxes; 
or  shall  be  lawfully  hired  as  a  servant,  and  serve  for  a  year;  or  shall 
be  bound  an  apprentice  in  any  parish;  they  shall  respectively  gain 
settlements  thereby:  though  no  such  notice,  in  writing,  was  de- 
livered or  published,  as  the  statutes,  above  recited,  require.  §§  6, 7, 8. 

It  is  apparent,  from  these  statutes,  that  the  Legislature  was  anx- 
ious to  prevent  a  settlement  being  gained  by  constructive  notices;  it 
was  therefore  settled  by  various  determinations  of  the  Courts,  that 
nothing  could  be  equivalent  to  notice,  except  those  acts  for  which 
the  statutes  provide;  and  now,  by  stat.  35  Geo.  3.  c.  101.  §  3,  it  is 
expressly  provided,  "  tliat  no  person  shall,  in  future,  be  enabled  to 
gain  any  settlement  in  any  parish,  township, or  place  into  which  they 
shall  come,  by  delivery  and  publication  of  any  notice  in  writing." 

The  40  days'  residence,  which  is  required  to  gain  this  species  of 
settlement,  need  not  be  in  the  tenement  which  the  party  occupies'; 
and  therefore,  when  a  person  took  a  windmill  of  above  10/.  a  year, 
but  resided  in  a  distant  cottage  under  10/.  a  year,  within  the 
same  parish,  he  thereby  gained  a  settlement;  nor  need  the  resi- 
dence be  for  forty  days  successively;  but  if,  during  his  occupa- 
tion of  the  tenement,  he  resided  at  different  times  any  where  with- 
in the  parish  for  more  than  40  days,  it  is  sufficient;  and  if  he  occupy 
two  tenements,  in  different  parishes,  and  reside  alternately  in  each 
parish  above  40  days  in  the  whole,  his  settlement  shall  he  in  that  pa- 
rish in  which  he  lodged  the  last  night  of  the  first  40  days;  but  the 
occupation  must  be  legal;  for  if  he  has  obtained  possession  of  the  te- 
nement by  fraud,  a  residence  will  not  gain  a  settlement;  and  it  is  a 
general  rule,  seemingly  without  a  single  exception,  that  no  person 
can  be  removed  from  residing  upon  his  own  estate,  whatever  likeli- 
hood there  may  be  of  his,  or  any  part  of  his  family,  becoming  ciiarge- 
able.  See  fiokt  10.  It  is  also  expressly  enacted,  by  .ttal.  13  Geo.  3.  c. 
84,  that  gate-keepers,  on  turnpike  roads,  shall  not  be  removed  from 
their  respective  toll-houses:  and,  by  other  statutes,  that  officers,  ma- 
nners, soldiers,  marines,  (and  militia-men,  being  married,)  shall  not 
be  removed  from  those  parishes,  in  which  they  set  up  and  exercise 
any  trade,  until  they  become  actually  chargeable.  See  fiost  VI. 

5.  By  the  construction  staf.  13  £5*  14  Car.  2.  c.  12.  §  I,  noticed 
in  the  preceding  division,  it  is  nn/ilird,  that  whoever  shall  rcni  a 
tenement  above  the  yearly  ralue  of  10/.  in  the  parish,  in  which  he  shall 
come  to  inhabit,  for  the  space  40  days,  shall  thereby  gain  a  settlement. 

But  by  Stat.  9  ts"  10  IK  3.  c.  30.  §  11,  it  is  moved,  that  no  certificate 
person  (see  /toat  V.)  shall  be  adjudged  to  gain  a  settlement  by  resi- 
dence, unless  he  shall  really  and  bonajide  take  a  lease  of  a  tenementt 
of  the  value  of  10/. 

In  the  construction  of  this  part  of  the  statute,  9  CJ"  10  W.  3.  c.  30, 
It  has  been  held,  that  where  a  certificate-man  agreed  with  the  lessee 
of  a  mill,  that  he  would  occupy  the  mill;  and,  in  pursuance  of  the 
agreement,  occupied  it  for  two  years,  this  was  a  sufficient  taking,  to 
avoid  the  certificate  though  there  was  no  under-lease  or  assignment; 
for  the  rent  being  reserved  for  a  year,  it  is  an  absolute  demise  fore 
year:  and  if  not,  it  is  a  lease  at  will,  which  is  sufficient.  And  where 
it  was  slated,  that  a  certificate-man  took  a  lease  for  seven  years,  the 
Court  said,  they  would  intend  that  it  was  by  deed,  for  otherwise  it 
would  be  no  lease  at  all. — And  it  is  not  materia],  though  the  greatest 
part  of  the  premises  lies  in  a  different  parish,  if  the  tenant  reside  oi» 
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tliat  part  which  is  in  the  certificated  parish. — And  renting  a  tene- 
ment of  10/.  a  year,  with  a  residence  of  40  days,  will  avoid  a  certificate, 
although  the  certificate  be  granted,  after  the  taking,  and  before  the 
expiration  of  the  40  days. 

As  to  the  kind  of  Tenement;  It  has  been  held,  that  the  renting  ofa 
water-mill,  a  coney  warren,  a  piece  of  pasture  ijround.  a  house  within 
the  rules  of  the  Fleet-prison,  a  wind-mill,  a  dairy  of  cows  with  pri- 
vilege of  pasture  for  them,  a  potatoe  ground,  a  fii-st  and  second  floor 
unfurnished,  a  shop  occupied  separately  from  the  house  to  which  it 
belongs,  a  furnished  room  hired  for  a  particular  purpose  though  the 
landlord  is  to  find  fire  and  have  the  use  of  it  at  other  times,  a  land- 
sale  colliery,  a  euinesatc,  the  fisher)-  ofa  pond  with  the  spearsedge 
fla^s  anil  rushes  in  and  about  the  same,  the  hay  grass  and  afteitncath 
of  meadow  land,  a  r.->'.)r)it  wai  ren  though  the  party  has  no  interest  in 
the  soil,  except  thjit  ofentering  oii  the  %n\  to  kill  the  rabbits,  the  fogs 
and  afier-i^rass  of  me.  dow  land,  the  hiring  of  twenty  cows  at  3/.  lOj. 
per  anmim  each  wiih  pi  i^Uege  to  feed  them  in  pai  tirular  fields  for 
a  certain  part  of  the  yt  ir  during  which  tin.c  no  other  cuttle  were  to 
depasture  there;  are  all  of  them  renfmen^s  within  the  meaning  of 
the  statutes:  and  will,  if  above  the  value  of  10/.  a  year,  gain  the  party, 
■who  resitles  on  them  for  40  days,  a  settlement  in  the  parish  in  which 
each  respectively  lies.  ISut  no  gate-keeper,  or  person  renting  the 
tolls  of  turnpikes,  and  residing  in  any  toll-house,  belonging  to  the 
trustees,  shall  thirebij  gain  a  settlement.  H/at.  13  Geo.  3.  c.  84.  §  56. 
But  such  person  may  gain  a  settlement  by  renting  a  tenement  above 
10/  a  year,  in  the  parish  where  he  resides,  in  such  toll-house.  5 
Jiasl's  li'li.  333. 

The  tcnemcitt  must  be  entire;  but  it  is  not  necessary  to  this  pur- 
pose that  the  tenement  should  be  taken  all  of  the  same  landlord,  or 
that  it  should  lie  entirely  in  the  same  parish.  Therefore  a  house 
I'cnted  at  5/.  a  year  of  one  landlord,  and  a  piece  of  land  of  6^.  a  year 
of  another  landlord;  or  a  house  of  6/.  a  year  rented  of  one  man,  anil 
stables  of  50\.  a  f/uarter  of  another;  are  tenements  sufficiently  entire 
to  (;!\  e  a  settlement.  So  also,  an  entire  teiicnient  of  house  and  lands 
offhc  value  of  12/.  ;i  ye.ir.  lying  in  dif^erevit  parishes,  although  in 
neither  parish  the  value  amounts  to  10/.  a  year,  will  gain  a  settle- 
ment; and  so,  though  the  taking  be  at  diflerent  times,  and  the  tene- 
ment is  afterw  ards  underlet  in  part,  or  in  the  whole,  to,  and  occupied 
jointly  with,  another  person;  and,  in  these  cases,  the  settlement  will 
be  in  that  parish  in  w  hich  the  tenant  lodges  the  last  40  days. 

The  tenement  aNo  must  be  of  the  vaiui'  of  10/.  a  year;  and  the  va- 
lue does  not  depend  upon  the  rent,  but  on  the  real  worth  it  may  be 
of  at  any  one  time  during  the  occupation  of  the  tenant;  for  though 
no  rent  be  reserved,  yet  if  it  be  worth  10/.  a  year,  it  will  gain  a  set- 
tlement. The  rent,  however,  is  good  /irima  facie  evidence  of  its  va- 
lue, and  shall  be  conclusive,  if  no  other  evidence  of  value  appear.  It 
hath  accordingly  been  adjudged,  that  a  house  of  the  value  only  of  6/. 
10.«.  a  year,  taken  at  the  rent  of  10/.  a  year,  under  a  covenant  that  the 
landlord  shall  make  new  buildings,  is  not  of  sufficient  value,  if  those 
new  buildings  are  never  made.  So,  a  sole  tcnaiiry  in  a  house  of  8/. 
a  year,  and  a  joint-tenancy  in  land  of  3/.  1 5s.  a  year,  hath  been  ad- 
judged not  of  sulficicnt  value.  So  also,  a  house  of  16/.  a  year,  occu- 
pied jointly  by  two  persons,  or  a  farm  of  14/.  a  year,  rented  by  two 
persons,  jointly,  although  the  rent  be  paid,  the  stock  stinted,  and  the 
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profits  taken  separately  by  each,  is  not  of  sufficient  value  to  gain 
either  of  them  a  sctiiemenl;  but  a  farm  of  52/.  a  year  rented,  occu- 
pied, and  managed  Jointly  by  two  tenants,  is  a  tenement  of  sufficient 
value  to  each  of  tl»cm.  A  tenement  of  10/.  a  year,  taken  without 
fraud,  will  gain  a  settlement,  although  the  ten;int  live  only  in  one 
part  of  it,  and  underlet  the  remainder  to  different  tenants;  and  there- 
fore, where  a  man  took  a  tenement,  consisting  of  a  cottapjc  and  an 
acre  of  land  of  the  value  of  71.  a  year,  and  let  the  whole  of  it  at  the 
same  rem  to  another  person,  and  afterwards  took  another  tenement 
ol  3/.  a  year,  these  two  takings  were  held  sufficient  to  j^uin  a  settle- 
ment; for  he  continued  tenant  of  the  cottage  and  the  land,  tliough 
they  were  underlet.  A  cottage  of  6/.  17*.  a  \ear,  held  for  the  re- 
mainder of  99  years,  on  a  lease  determinable  on  the  life  of  the  te- 
nant, is  a  tenement  of  the  value  of  10/.  a  year.  So  also,  w  here  a  per- 
son was  appointed  to  be  Herd  to  several  perbons,  who  had  a  riglit  of 
common  upon  a  large  extensive  common  or  waste,  and  resided  in  a 
house  situated  on  the  common,  and  was  allowed,  as  a  reward  for  his 
fidelity  and  service,  the  exclusive  enjoyment  of  the  house  and  parcel 
of  meadow  adjoining  thereto,  of  the  value  of  201.  a  year;  this  was 
held  to  be  a  sufficient  renting,  and  of  sufficient  value  lo  gain  a  set- 
tlement: but  if  the  renting  be  fraudulent,  as  taking  a  furm  without 
being  able  to  stock  it,  it  will  not  gain  a  settlement,  alihotigli  its  value 
is  more  than  10/.  a  year. 

As  lo  the  (ime  of  renting;  the  tenement  need  not  be  taken  for  a 
whole  year,  and  therefore  a  taking  and  occupying  from  the  first  of 
June  to  the  J^ady  Day  following,  has  been  held  sufficient  to  gain  a 
settlement. 

To  complete  this  species  of  settlement,  there  must  be  a  Residence 
of  40  days;  either  on  the  tenement,  or  in  the  purish  where  it  lies;  for 
a  residence  in  one  parish,  and  occupying  a  tenement  in  another,  is 
not  sufficient. 

6.  If  any  person  shall  come  into  any  town  or  parish  to  inhabit,  and 
shall,  for  himself,  and  on  his  own  account,  be  charged  with,  and  pay, 
his  share  towards  the  /lubiic  TaxcH^  or  levies,  of  the  said,  town  or 
parish,  he  shall  be  adjudged  and  deemed  to  have  a  legal  settlement  in 
the  same.  Hiat.  3  tJ*  4  H'.  c^*  M.  c.  1 1.  §  6. — But  no  person  shall  gain 
such  settlement  by  paying  taxes  for  any  tenement  of  less  than  10/. 
yearly  value.  Siai.  35  Geo.  3.  r.  101.  §4. 

As  to  the  kind  of  taxes;  the  Land-tax  and  the  Poor's-tax  arc  public 
taxes  within  the  meaning  of  tliis  statute;  but  a  tax,  assessed  for  the 
repair  of  a  county  bridge;  or  tov/ards  the  repairs  of  the  highways;  or 
for  the  scavenger,  araf.  9  Geo.  1.  c.  7.  §  6;  or  the  duties  on  houses 
and  windows,  stat.  21  Geo.  2.  c.  10.  §  13;  or  the  stoppage  i-aised  on 
the  persons  belonging  to  Sheerness  yard,  for  the  relief  of  the  poor; 
arc  neither  public  taxes,  or  levies,  within  the  meaning  of  the  Legis- 
lature; and  therefore,  the  paying  them  will  not  entitle  the  person  to  a 
settlement  under  this  statute. 

The  party  must  be  both  assessed  to  and  pay  the  tax  to  gain  a  set- 
tlement; and  payment  of  an  assessment,  which,  as  toother  purposes,  is 
illegal  and  void,  will  gain  a  settlement:  so  also,  if  it  be  made  upon  the 
house,  and  not  upon  the  person,  or  on  the  occupier  of  such  a  house, 
or  the  farmer  of  such  lands;  and  if  the  assessment  con'inue  in  the 
rate  book  in  the  name  of  a  former  tenant  deceased,  payment  by  the 
occupier  is  sufficient;  for  it  is  not  necessary  that  the  tenant  should  be 
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rated  by  nowir;  if  he  is  viriua/ly  rated  and  piud,  it  is  sufficient.  If  the 
tenant  be  assessed  and  he  pay,  he  will  thereby  gain  a  settlement,  al- 
though it  is  repaid  to  him  by  his  landlord,  or  allowed  in  his  rent;  but 
if  the  landlord  be  assessed,  payment  by  the  tenant  is  not  sufficient,  al- 
though the  tax  is  demanded  of  him  by  the  officer  who  made  the  rate. 
So  also,  where  a  fatlier  occupied  a  house,  and  was  rated  to  the  Poor,, 
but  gave  up  the  occupation  to  his  son  with  whom  he  continued  to  live 
merely  as  an  inmate;  a  payment  by  the  son,  under  this  rating,  will  not 
gain  him  a  settlement;  but  if  the  father  had  continued  in  the  occupa- 
tion, and  the  son  being  the  visible  manager  of  his  concerns,  had  been 
rated  instead  of  his  father,  and  had  paid,  he  would  have  gained  a  set- 
tlement. 

The  rate  books  arc  generally  divided  into  different  columns,  and 
distinguished — "  Landlords  rated," — ^  Names  of  occupiers;" — and 
therefore,  if  different  persons  be  named  in  each,  payment  by  the  one 
will  not  gain  a  settlement;  because  in  the  one  case  he  is  not  rated, 
and  in  the  other  has  not  paid;  as  where  the  landlord  is  assessed,  and 
tenant  pays;  but  in  general  where  there  is  no  name  mentioned,  or  if 
both  the  names  of  landlord  and  tenant  are  inserted,  but  it  does  not  ap- 
pear which  of  them  is  rated;  or  if  the  tenant's  name  has  been  once 
introduced  upon  the  rate  book,  though  taken  off  in  consequence  of 
his  poverty,  and  at  his  own  request,  and  no  other  name  inserted;  it 
shall  be  considered,  in  all  these  cases,  as  an  assessment  upon  the 
tenant;  for  the  land  tax  is  the  tenant's  tax,  as  between  him  and  the 
public,  and  shall  be  so  taken,  unless  it  expressly  appear,  that  the 
landlord  is  rated;  but  whether  landlord  or  tenant  be  rated,  is  a  ques- 
tion of  fact  for  the  Justices  at  Session  to  decide. 

A  landlord  cannot  pay  the  tax  for  the  tenant;  and  therefore  where 
a  farm  was  rated  by  a  particular  name,  and  neither  the  name  of  the 
landlord  or  tenant  on  the  rate,  and  the  landlord  paid  the  tax  and  re- 
ceived it  again  from  the  tenant,  it  was  held  that  this  did  not  give  the 
tenant  a  settlement:  but  if  a  tenant  be  rated  and  abscond,  and  his 
landlord  desire  the  Collectors  to  levy  it  by  distress,  lest  he  should 
Tosc  the  money;  and  on  their  going  to  the  premises,  a  friend  of  the 
K  nant's  pays  it  to  him;  this  is  equal  to  payment  by  the  tenant  him- 
Hclf,  and  he  thereby  gains  a  settlement.  So  also,  if  the  Collectors  of 
the  Land-lax  demand  payment  of  the  tenant,  and  on  his  refusing  to 
pay,  they  shew  him  a  paper-writuig  and  read  it,  and  tell  him  the  sum 
lie  is  to  pay,  and  on  his  refusal  levy  the  money  by  distress,  and  he 
aficr%vards  pays  such  sum  as  an  assessment  on  him,  it  shall  be  intend- 
ed that  he  was  in  fact  assessed,  unless  the  contrary  clearly  appear. 

7.  If  any  person,  whoshall  come  to  inhabitin  any  town  or  parish, shall 
for  himself,  and  on  his  own  account,  execute  any  ftublic  annual  Office^ 
or  charge,  in  the  said  town  or  parish,  during  one  ivhote  year,  he  shall 
ha\  c  a  legal  settlement  in  the  same.  Utat.  3  iJ"  4  IV.lsf  M.  c.  1 1.  §  6. 

If  a  certif.cate  person  shall  serve  an  annual  office  in  such  parish, 
being  legally  placed  in  such  office,  he  shall  thereby  gain  a  settle- 
ment. S'iat.  9  iP"  10  ;F.  3.  f.  11. 

The  kind  of  office;  the  office  need  not  to  be  what  is  generally  call- 
ed a  parish  office,  for  if  it  be  an  annual  office,  and  served  in  the 
parish,  it  is  sufficient;  and  therefore,  it  has  been  held,  that  serving 
ilic  office  of  iwzrrffn  of  a  borough;  or  the  office  o{/iaris/t  c/erX-,  thougli 
I  liosen  by  the  parson,  and  not  by  the  parishioners,  and  although  he 
has  no  licenre  from  the  Ordinary,  for  the  office  !■!  annnal;  or  the  of- 
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fice  of  aUector  of  the  land-lax;  or  the  office  of  collector  of  the  dutic 
on  births  and  burials;  or  the  office  of  tithingman;  or  the  office  of  c(jn- 
stable  of  a  cityj  although  the  election  is  not  in  the  parishioners;  or 
ri\e  office  of  /leily  constable,  if  sworn  in  at  the  leet,  though  served  by 
deputy;  or  the  office  of  bailiff  or  ale-conner;  or  the  office  of  sexton; 
or  the  office  of  hog-ringer,  being  annual  offices,  %L'ilt  gain  a  settle- 
ment:— but  the  office  of  dr/jutu  constable;  or  the  office  of  school-mas- 
ter to  a  charity  school,  established  by  private  donation;  or  the  office 
of  deputy  tithingman;  or  the  office  of  curate;  are  not  annual  offices, 
and  therefore  the  serving  them  will  not  gain  a  settlement. 

The  party  also  must  be  regularly  and  legally  a/ipointed  to  the  of- 
fice; or  the  serving  it  will  not  be  sufficient;  and  therefore,  although 
an  inhabitant  of  a  parish  has  a  tally  left  at  his  house,  signifying  that 
he  is  chosen  borsholder  or  tithingman,  yet  if  he  is  not  presented  and 
admitted  in  the  Court  leet,  he  is  not  legally  placed  in  the  office,  and 
cannot  gain  a  settlement  by  serving  it.  So  also,  where  a  man  was 
chosen  constable,  and  even  sworn  in,  yet  not  being  presented  at  the 
leet,  it  was  held  that  he  gained  no  settlement  by  serving  the  office: 
but  when  a  person  was  appointed  a  tithingman  by  the  steward  of  the 
leet,  and  served  the  office  for  a  whole  year,  it  was  held,  that  he  there- 
by gained  a  settlement,  although  he  was  not  sworn  in  until  after  the 
year  was  expired. 

The  office  must  be  completely  served  for  a  year;  and  therefore,  if 
the  party  become  chargeable  before  the  year  expires,  this  is  an  in- 
terruption to  the  service,  and  will  prevent  his  gaining  a  settlement, 
although  no  other  person  is  appointed  in  his  stead,  until  the  year  ex- 
pires: and  so  strictly  has  this  pan  of  the  statute  been  construed,  that 
when  a  tithingman  served  two  half  years  at  diffi:rent  times,  it  was 
held,  that  they  could  not  be  joined  so  as  to  make  a  service  for  a  year> 
although  there  was  a  custom  in  the  parish  not  to  serve  the  office 
longer  than  half  a  year  at  a  time;  for  the  very  custom  proved  that  in 
this  parish  the  office  of  tithingman  was  not  an  annual  office.  If,  how- 
ever, two  parishes  use  the  same  church,  and  the  sexton  live  in  that 
parish,  in  which  neither  the  church  nor  the  burial  part  of  the  church- 
yard lies;  yet,  by  serving  this  office,  he  shall  gain  a  settlement  in 
that  parish  where  he  resides. 

8.  The  class  of  Settlements,  by  Hiring  and  Service,  is,  perhaps, 
above  all  others,  obscured  by  an  innumerable  variety  of  cases;  the 
determinations  in  which,  unless  very  minutely  attended  to,  will  fre- 
quently appear  contradictory.  The  following  summary  is  intended  to 
contain  a  statement,  of  the  general  rules  on  this  head,  as  concise  as 
possible;  without  entering  into  cxceptioris,  caused,  for  the  most 
part,  rather  by  the  particular  circumstances  of  the  cases,  than  by  any 
imcertainty  in  the  Law. 

If  any  unmarried  person,  not  having  child  or  children,  shall  be 
lawfully  hired  into  any  parish  or  town,  for  one  year,  such  service 
shall  be  adjudged  and  deemed  a  good  settlement  therein.  Stat,  3  45*4 
iV.  Itf  -V.  c.  1 1.  §  6.  But  no  person,  so  hired  as  aforesaid,  shall  be 
deemed  to  have  a  goot!  settlement  in  any  such  parish  or  township, 
unless  such  person  shall  continue  and  abide  in  the  same  service  dur- 
ing the  space  of  one  whole  year.  Stat.  8  tJ"  9  IV.  3.  c.  30.  §  4. 

Under  s(a/.  9  {3"  10  JV.  3.  e.  11,  Certificated  persons  cannot  gain 
a  settlement  by  hiring  and  service:  And  by  stat.  12  .^nn.  st.  1.  c.  18. 
§  2,  it  is  expressly  provided,  that  no  hired  servant  to  a  ccrtificatetl 
p.crson  shall  gain  a  set;lement,  by  such  hiring  and  service. 
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No  child,  iiui'sc,  01-  scnant,  received  into,  maintained,  or  employ- 
ed with  the  I'oundlhig  Hoajiiial,  shall  gain  any  settlement  in  the 
parish  where  such  hospital  is  situated,  by  virtue  of  being  so  receiv- 
ed, einpluycd,  or  niuiiuaiiicd.  !>iul.  13  Geo.  2.  c.  29.  %  7. 

No  person,  wlio  shall  be  admitted  into  the  Magdalen  Hoefiitat  as  a 
penitent  prostitute,  or  wlio  shall  he  employed  in  the  said  hospital  as  a 
hired  servant,  shall,  by  reason  of  such  admittance,  or  service,  gain  a 
settlement  in  the  parish  in  which  the  said  hospital  is  or  shall  be  situ- 
ate. i>(al.  9  G.  3.  c  31.  §  8. 

Who  uliatl  gain  such  setilement: — The  cbuse  in  the  stai.  ^iS  i  W. 
is  Al.c.  II,  which  prevents  married  persons,  having  children,  from 
gaining  scttlemcms  by  hiring  and  service,  was  made  merely  for  the 
protection  of  parishes;  and  therefore,  a  widower,  although  he  has 
children,  if  such  children  are  emancipated,  and  have  gained  settle- 
ments, for  themselves,  may  gain  a  settlement  by  hiring  and  service; 
for,  in  sucli  case,  there  is  no  danger  of  the  parish  being  burdened 
with  llie  children,  by  settlement  derivatively  from  their  father;  and, 
upon  lliis  principle,  it  has  been  settled,  that  a  daughter,  who  is  eman- 
cipated, may  gain  a  new  settlement,  by  hiring  and  service  with  her 
father.  And,  indeed,  this  clause  has  always  been  considered  as  favor- 
ably as  possible  to  settlements;  and  therefore,  if  a  wile,  where  the  hus- 
banil  is  abroad,  is  hired  as  a  servant,  and  before  the  year  expires,  her 
husband  dies,  a  continued  seriice  for  a  year,  from  the  time  of  his 
death,  will  gain  a  settlement,  although,  at  the  time  of  the  hiring,  she 
was  a  married  person.  So  also,  if  a  servant  be  unmarried  at  the  time 
when  he  is  hired,  he  gains  a  settlement  by  a  year's  service,  althougli 
he  marry  before  the  service  commences:  So  also,  if  a  married  man 
hire  himself  conditionally,  and,  before  the  condition  |)ciioi  med,  his 
wife  dies  without  issue,  he  is  an  unmarried  person  within  the  statute; 
and  shall  gain  a  settlement,  if  the  hiring  takes  place,  and  he  serves  a 
year  frop.i  the  time  the  condition  was  performed. 

To  complete  this  species  of  settlement,  there  must  be  such  a  Cm- 
irac£^  between  the  master  and  servant,  as  will  amount  to  what  the 
Law  considers  as  a  hiring;  for  a  hiring  cannot  be  intended,  where  no 
contract  appears:  and  therefore,  where  a  gentlenian,  wishing  to  have 
his  loot-boy  instructed  i:i  the  art  of  shaving,  sent  him  to  a  barber  to 
learn  to  shave,  w  here  he  staid  three  years,  and  afterwards  became 
chargeable  to  the  parish:  the  Court  held,  that  there  was  not  such  a 
contract  in  this  case  as  would  amcunt  to  a  hiring  ant!  service;  forthere 
was  no  implied  agreement,  much  less  a  positive  contract,  between 
Uie  boy  and  the  barber:  so  also,  where  a  Captain  brought  a  female 
negro  slave  from  Jmrrica  to  England^  who  lived  with  him  here  in 
the  capacity  of  a  servant,  but  there  was  no  hiring;  it  was  held,  tliat 
the  service,  under  this  circumstance,  would  not  entitle  her  to  a  set- 
tlement, because  there  was  no  contract  appeared:  so  aiso,  where  a 
boy  worked  for  several  years  w'ith  his  uncle,  who  allowed  him  board, 
lodging,  clothes,  and  pocket  money;  yet,  because  there  was  no  con- 
tract between  tlicm  for  a  hiring,  it  was  held,  that  the  boy  did  not 
gain  any  settlement  under  this  service:  so  also,  where  the  waiter  of 
an  inn  being  ill,  pi  ocured  another  w  aiter  of  his  acquaintance  to  assist 
him,  who  continued,  with  the  know  ledge  of  the  master  of  the  inn, 
boarding  and  lodging  in  the  inn  for  the  course  of  nineteen  months, 
when  the  waiter  went  away,  and  the  assistant  continued  to  serve  for 
more  than  twelve  months  afterwards,  as  he  had  done  before,  without 
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making  any  agreement  with  the  master;  it  was  held,  he  did  not  gain 
any  settlement  by  this  service;  because  there  was  no  contract  lor 
such  service  with  the  master. 

And  when  a  contract  of  hiring  does  appear,  or  can,  from  the  cir- 
cumstances, be  inferred;  yet  it  must  also  ^ppcar  that  the  hiring  was 
for  a  iiear.  If,  however,  there  be  a  hiring  /"  gaitrat  terms  without 
any  designation  of  time,  it  is  always  understood  that  such  general 
hiring  is  for  a  yeai-.  Therefore,  where  a  boy  went  into  a  sen'ice  with- 
out any  express  contract  being  made,  and  his  master  told  him,  that  if 
lie  staid  a  year,  and  behaved  himself  well,  lie  would  give  him,  the 
next  year,  a  livery  and  full  wages;  the  Court  held,  that  although 
there  were  no  express  hiring,  yet,  as  it  was  clearly  a  general  hiring, 
it  amounted,  by  construction  of  Law,  to  a  hiring  for  a  year;  for  a  gen- 
eral hiring  shall  always  lie  construed  into  a  hiring  for  a  year:  of  which, 
it  would  be  needless  here  to  multiply  examples. 

But  a  hiring  at  weekly  wages,  for  so  long  lime  as  the  master  should 
want  a  servant,  is  not  a  hiring  for  a  year;  for  the  contract  is  at  the 
will  of  the  master,  and  is  so  far  from  being  for  a  year,  that  the  ser- 
vant may  be  turned  away  at  the  end  of  the  week.  And  the  same  prin- 
ciple seems  to  apply  to  all  cases  where,  by  the  express  contract,  the 
hiring  may  be  determined  cither  by  the  master  or  the  servant  before 
the  year  expired:  and  to  make  a  hiring  such  as  will  gain  a  settle- 
ment, there  must  be,  in  the  original  agreement,  something  by  which 
it  appears  to  be  a  hiring  for  a  year;  as  that  the  party  should  have  so 
much  a  week  the  year  round,  or  so  much  a  week  both  summer  and 
winter. 

A  hiring  at  eight  shillings  a  month,  with  liberty  to  let  himself  out 
in  harvest  time,  and  depart  at  a  month's  wages,  or  a  month's  warning, 
is  not  a  hiring  for  a  year:  and  the  distinction  in  this  species  of  hiring 
seems  to  be,  that  where  the  liberty  either  to  work  for  another  master, 
or  not  to  work  for  the  master  hiring,  ioims/ici<  ofi/ie  conlraci,  that  such 
hiring  is  not  a  hiring  for  a  year,  and,  of  course,  a  service  under  it  will 
not  gain  a  settlement;  for,  to  gain  a  settlement,  the  servant  must  conti- 
nue and  abide  in  a  stale  of  servitude,  all  the  time,  during  a  whole 
year.  But  where  the  exception  docs  not  form  any  part  of  the  original 
agreement  or  contract,  then  an  exemption  from  service,  during  part 
of  the  year,  particularly  if  it  arise  from  usage,  will  not  vitiate  the  hi- 
ring And  even  where  the  hiring  is  accompanied  with  an  agreement 
to  be  absent;  yet  if  it  be  for  the  purpose  of  a  duty,  which  the  Law- 
would  have  compelled  the  master  to  permit  the  servant  to  perform, 
it  will  not  vitiate  the  contract;  as  where  a  man  was  hired  to  serve  a 
year,  with  an  express  exception  to  be  absent  for  a  month  on  the  duty 
of  a  militia-man.  In  all  cases,  if  the  contract  be  legal  at  the  time  of 
the  hiring,  a  new  agreement,  during  the  service,  w  ill  not  avoid  a  set- 
tlement under  it;  as  where  a  man  hired  himself  to  a  turner  for  a  year 
for  board,  lodging,  pocket  money,  ana  clothes,  but  in  the  middle  of 
the  year  it  was  agreed,  that  instcd  of  these,  he  should  work  by  the 
piece,  and  have  what  he  could  earn. 

M  to  customary  aud  re'.rox/irclive  Hirings: — A  hiring  from  May- 
day to  Ladii-day^  and  from  Lady-day  to  Alay-day;  or  from  the  3d  oi 
October  to  the  A/ic/iaelmas  following;  or  from  Michaelmas  to  Michael- 
mas,  with  liberty  of  absence  during  shceji-shearing  or  harvest  month, 
will  not  gain  a  settlement;  although  in  all  these  cases  it  is  the  cus- 
tom of  the  country  to  consider  such  hiring  as  a  hiring  for  a  rear:  but 
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a  hiring  from  Wliilmnlidc  to  ll'/iiltunlide,  if  it  be  the  custom  of  the 
country  to  consider  such  hiring  as  a  liiring  for  a  year,  will  gain  a  set- 
tlement, alihou!;h  it  fall  short  of  365  days:  So  also,  a  hiring  at  a  sta- 
tute fair,  held  the  day  alter  Mic/iarlmat-day,  from  tliat  time  till  the 
Mir/mf/mas  following;  or  from  the  second  day  of  one  year  until  the 
firsi  day  of  the  next  year,  arc  hirings  for  one  year;  for  the  days  shall 
be  taken  niclusivdy:  But  where  such  a  numb'  r  of  days  intervene,  as 
to  prevent  the  principle  of  there  being  no  fraction  of  a  day,  by  analo- 
gy to  the  rule  of  law  in  other  cases,  from  applying;  or  where  such 
terms  as  will  warrant  a  construction  of  intent  between  the  parties,  are 
wanting;  in  such  case  no  custom  of  the  country  shall  avail  to  control 
the  l.aw,  and  give  a  retrospecl;  theicforc,  where  there  was  a  hiring 
at  a  statute  fair,  held  three  days  after  Martinmas  to  serve  till  the 
Mtirtinman  following;  the  Court  held  it  was  not  a  hiring  for  a  year, 
although  it  was  so  considered  by  the  custom  of  the  country:  So  also, 
a  hiring  three  days  after  Michailman  till  the  Micharlnms  following, 
is  not  a  hiring  for  a  year,  although,  by  its  happening  to  be  leap  year, 
the  number  of  days  amounted  to  j65.  It  seems,  therefore,  to  be  most 
clearly  scttlec!.  that  a  rriro^-pfCfivr  hiring  will  in  no  case  be  consider- 
ed as  a  hiring  for  a  year;  as  where  Jific/wtlmas  was  on  'Jlmrsday.,  and 
upon  the  Saturday  following  a  man  was  hired  from  the  said  Michael- 
mas-dan to  Michaelmas  following:  But  a  conditirmal  hiring  may  be  agood 
hiring  for  a  year;  as  wlicre  a  woman  agreed  to  li\  c  with  a  man  as  a  ser- 
vant tor  three  months,  at  the  rate  of  3A  a  year;  and  if  he  and  she  liked 
one  another,  that  then  she  would  continue  his  servant  for  the  remain- 
der of  the  year,  and  continued  without  any  other  agreement  to  serve 
the  whole  year;  the  opinion  of  the  Court  tttto  ore  was,  that  the  wo- 
man, by  this  hiring  and  serrice,  had  gained  a  settlement:  So,  where  a 
person,  in  the  common  case,  is  hirc<l  ujwn  a  month's  liking,  and  to 
go  away  on  a  month's  wages,  or  a  month's  warning,  to  be  at  any  time 
paid  or  given  on  either  side,  and  the  servant  continues  to  serve  a 
year  under  this  hii-ing,  it  is  held,  that  he  or  she  thereby  gains  a 
settlement. 

The  Courts  of  justice  lean  so  much  in  favour  of  settlements,  that 
if,  from  the  circumstances,  a  contract  for  a  year  appears,  it  is  consi- 
dered as  good,  altliough  it  was  not  made  by  one,  but  by  several  hir- 
ings: therefore,  where  a  person  was  hired  from  three  w-eeks  after  Alt- 
rharlmas  to  the  jMichat-lTiias  follow  ing,  and  on  the  expiration  of  this 
hiring,  was  hired  again  for  a  year,  and  there  was  a  service  for  a  year 
under  both  hirings;  it  was  held,  that  the  party  gained  a  settlement, 
although  the  service,  under  the  second  luring,  was  only  for  40  daysi 
So  also,  where  a  servant  was  hired  from  Christmas  to  Michaelmas, 
and  served  accordingly,  and  at  the  s.ud  Michaelmas  was  liired  again 
by  the  same  master  for  a  year,  but  served  only  till  Midsummer  fol- 
lowing; it  was  held,  that  these  sever,il  hirings  might  be  joined  so  as 
to  form  a  hiring  for  a  year.  The  general  principle  in  these  causes  is, 
that  though  the  service  must  be  immediately  continued,  yet  the  hir- 
ing, under  which  such  service  is  performed,  need  not  be  by  one  and 
the  same  contract;  for  if  there  be  a  continuation  of  the  same  service 
of  40  days,  after  a  hiring  for  a  year,  such  hiring  will  connect  itself 
with  any  formei"  hiring,  by  which  the  service  was  continued,  so  as  to 
make  a  sen*ice  for  a  year.  The  »iuestion,  thercfoi'c,  in  this  species  of 
settlement,  ahva)'s  is,  w-hethcr  the  former  service  was  discontinued? 
therefore  where  a  person  was  hired  from  ylsh-lVednesday  unli! 
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C/irUtmas,  and,  after  seivinj;  ihat  time,  left  liis  master,  uiid  went 
home  10  his  father,  where  he  staid  about  a  week;  this  was  held  a 
discontinuance,  and  tliat  it  couUl  not  be  connected  with  a  subse- 
quent hiring  for  a  year,  and  service  under  it  for  eleven  months, 
so  as  to  gain  a  settlement:  But  the  mere  absence  of  a  day  between 
two  hirings,  or  increase  of  wages  on  the  second  hiring,  or  the  for- 
mer hirings  being  from  week  to  week,  or  absence  on  account  of  ill 
health,  or  an  omission  during  service  to  make  a  new  agreement  at 
the  expiration  of  the  first  hiring,  will  not  make  a  discontinuance.  But 
the  servant  must,  at  the  time  of  the  second  hiring,  be  in  a  capacity 
to  gain  a  settlement  by  hiring  and  service;  and  therefore,  if  a  servant 
be  unmarried  at  the  first  hiring,  and  married  at  the  second  hiring, 
they  cannot  be  so  connected  as  to  gain  a  settlement  under  him  by 
any  length  of  service. 

Of  service  in  differenl  places;  at  different  limes;  and  to  different 
nias/tT-s.-— It  is  not  necessary  that  the  whole  year's  service,  under  any 
hiring  for  a  year,  should  be  performed  in  the  parish  where  the  hir- 
ing is  made;  and  therefore  if,  under  a  hiring  for  a  year,  the  servant 
serves  half  a  year  in  one  parish,  and  then  removes  w  ith  his  master, 
and  serves  the  other  half  of  the  year  in  another  paHsh,  he  gains  a 
settlement,  where  he  serves  the  last  40  days;  even  although  the  mas- 
ter went  into  the  other  parish  merely  on  a  visit,  or  for  his  health,  as  to  a 
watering-place.  It  is  not  necessary  that  the  service  should  be  perform- 
ed in  the  place  where  the  serv;uit  lives,  or  where  the  master  dwells: 
therefore,  where  a  house  stood  in  two  parishes,  tlie  part  of  the  house 
in  which  the  master  lived,  and  in  which  the  servant  constantly  work- 
ed, stood  in  one  parish;  but  that  part  in  which  the  servant  lodged 
stood  in  another,  and  the  settlement  was  held  to  be  in  that  parish 
where  the  servant  lodged:  So  also,  where  a  groom  was  hired  for 
a  year  to  a  Nobleman  who  resided  at  ll'ojbridgc,  to  look  after  his 
running  horses,  which  stood  in  the  parish  of  Jlarrcwbrock;  it  was  held, 
that  a  residence  in  this  last  parish  lor  40  days  gained  a  settlement, 
although  the  master  had  neither  house,  nor  land,  nor  settlement  in 
the  parish. 

The  40  days'  residence  need  not  be  40  successive  days;  for  if  a 
^el•vant  serves  more  than  40  days  in  the  whole,  he  gains  a  settlement; 
and  where  the  last  40  days  are  in  a  place  where  no  settlement  can 
be  gained,  the  settlement  shall  be  in  the  place  where  the  last  pre- 
ceding 40  days  were  served.  In  the  case  of  alternate  residence,  the 
settlement  shall  be  in  that  parish  where  the  servant  sleeps  the  last 
night  of  the  last  40  days.  Thei*e  must,  however,  be  a  residence  of  40 
days  in  some  one  parish;  and  therefore,  where  a  person  was  hired  to 
a  waterman,  served  a  year  by  navigating  a  boat  to  and  from  London, 
and  it  did  not  appear,  that  he  had,  during  the  year  slept  40  days  in 
any  one  parish  at  different  times,  either  in  going  to  or  returning  from 
London,  he  having  in  general  lived  and  slept  in  the  boat;  it  was  he'ld, 
that  he  did  irot  gain  a  settlement  in  either  place. 

The  service  may  not  only  be  performed  in  different  places,  but  with 
different  masters,  provided  there  be  no  dissolution  of  the  original 
hiring;  and  the  servant  be  unmarried  at  the  time  such  original  hiring 
took  place;  for  marriage,  during  the  service,  as  has  already  been  said, 
will  not  vacate  the  settlement,  or  entitle  the  master  to  turn  the  ser- 
vant away — Service  with  the  executor  of  the  m'aster  for  the  remain- 
der of  a  year,  though  in  a  different  parish  from  that  in  which  the  hir- 
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ing  was  made,  is  good:  for  the  death  of  the  raasler  does  not  di&soive 
the  contnict:  and  the  servant,  by  such  service,  gains  a  settlement  in 
the  second  parish. 

Of  absence  from  service:— The  year's  service  must  be  performed; 
and  therefore,  if  the  servant  voluntarily  and  without  suBicient  cause 
go  away,  or  absent  himself  from  the  service,  at  any  period  previ- 
ous to  the  expiration  of  the  year,  this  absence  operates  as  a  dissolu- 
tion of  the  contract;  and  this,  though  done  by  collusion  between  the 
master  and  the  servant,  for  the  purposeofavrjiding  a  settlement;  if  adis- 
chiirgc  is  procured  under  the  orcier  of  a  Justice,  and  no  actual  fraud  be 
positively  found:  So  also,  an  absence  in  the  servant,  arising  from  his 
criminal  conduct,  or  even  though  involuntary  on  his  part,  will,  under 
certain  circumstances,  prevent  a  seitlement:  thus,  where  a  maid  ser- 
vant served  till  within  three  weeks  of  the  end  of  the  year,  when  her 
master  discovering  her  to  be  with  child,  turned  her  away,  and  paid 
her  her  year's  wages,  and  half  a  crown  over;  it  was  held  an  insufficient 
service,  and  no  seitlement  gained  under  it;  for  this  was  a  good  cause 
to  discharge  her:  So.  where  a  man  servant  is  turned  away  by  his 
master  before  tlie  expiration  of  the  year,  on  the  fact  of  his  being  the 
reputcti  father  of  a  bastard  child,  he  thereby  loses  his  settlement;  for 
the  being  taken  into  custody,  and  detained  for  this  gtlence,  renders 
him  incapable  to  perform  his  service,  and  gives  the  master  a  right 
to  discharge  him. 

The  eoniraet,  if  once  dissolved  by  any  species  of  absence  on  the 
part  of  the  servant,  cannot  be  set  up  again  or  renewed  between  the 
parties  by  the  return  of  the  servant,  and  subsequent  agreement;  but 
an  absence  created  by  the  default,  or  fraudulent  contrivance,  of  the 
master,  shall  not  impede  a  seitlement;  as  if  he  turn  a  servant  away  or 
remove  him,  on  his  falling  sick;  or  he  goes  away  on  being  disabled  by 
accident,  though  he  be  theieby  prevenied  from  returning  to  his  ser- 
vice during  the  remainder  of  the  year:  So  also,  an  absence  procured  by 
the  fraud  of  others  will  not  prevent  the  parly  from  a  settlement;  as 
where  the  parish  officers  give  a  servant  money  lo  leave  the  parish,  in 
order  lo  prevent  his  becoming  chargeable  when  the  year  expires;  or 
if  a  servant,  before  the  year  expires,  declare  to  his  master  that  he 
does  not  wish  lo  be  settled  in  that  parish,  and  goes  away  with  his 
master's  consent,  merely  to  avoid  the  gaining  of  a  settlement:  An  ex- 
press, or  even  an  implied  consent  of  tiie  master  lo  the  absence  of  the 
servant,  will  prevent  such  absence  from  dissolving  the  contract;  and 
the  taking  the  servant  again  into  his  service,  during  the  year,  is  evi- 
dence of  his  implied  consent  to  such  absence.  Thus,  where  a  man,  hir- 
ed fi-om  Martinmas  to  Martinmas^  for  a  year,  about  the  middle  of  the 
year  absented  himself  from  his  master's  service,  without  his  consent, 
forabovethree  weeks  together,  but  on  the  demand  of  his  master,  return- 
ed, and  served  out  the  remainder  of  the  year;  it  was  held,  that  the  ab- 
sence of  the  servant  was  purged  by  the  master's  i  cceiving  him  again: 
So  also,  where  the  servant  served  till  within  three  weeks  of  the  end 
of  the  year,  when  he  asked  his  master  leave  to  go  to  the  herring  fish- 
cry,  and  his  master  consented  he  should  go,  if  he  would  get  a  man  to 
do  the  \s'ork  in  the  mean  time,  to  his  master's  liking,  which  he  did, 
and  then  received  part  of  his  wages,  and  went  away,  and  returned 
after  the  year  expired,  and  received  the  residue;  this  was  held  an 
absence  with  the  master's  consent,  and  therefore  a  good  service:  So 
.ilso,  on  a  hiring  from  Michaelmas  to  Michaelmas,  if  the  servant  tell 
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his  master,  at  the  time  of  hiring;,  that  he  cannot  come  till  the  day  af- 
ter Michaelmas,  and  the  master  says  he  will  shift  till  that  time;  this  is 
a  permission  of  absence  till  the  time,  and  will  gain  a  scttlenicnt,  al- 
though the  servant  quit  his  service  the  day  before  the  ensuing  Mi- 
chaelmas-dair,  if  he  so  quit  by  the  leave  of  his  master;  and  where  the 
dispensation  of  service,  at  the  end  of  the  year,  is  bond  ^rfc,  the  ab- 
sence does  not  dissolve  the  contract,  though  a  new  service  is  entered 
on  before  the  first  year  actually  expires;  and  indeed,  absence  with  con- 
sent is  always  good,  unless  where,  as  has  been  before  observed,  it  is 
an  exce/ttion  in  the  original  contract  of  hiring. 

9.  If  any  person  shall  be  bound  an  apprentice  by  indenture,  and  in- 
habit in  any  town  or  parish,  such  binding  and  inhabitation  shall  be 
adjudged  a  good  settlement.  Siai.  3  is"  4,  It',     M.  c.  1 1.  §  8. 

Certificate  persons,  under  star.  9  cj*  10  U'.  3.  c.  1 1.  cannot  gain  a 
settlement  by  apprenticeship.  And  by  atat.  12  jinn.  c.  18.  §  2.  Ap- 
prentices to  any  person,  residing  in  any  parish  under  a  certificate, 
aitfi  who  shall  not  have  ga.rtfd  a  legal  spttUment,  shall  not  gain  any 
settlement  in  sitch  parish,  by  reason  of  such  apprenticeship  or  bind- 
ing: But  an  apprentice  to  a  certificate  man  may  gain  a  settlement  by 
serving  him  in  another  parish,  or  even  in  the  certified  parish,  if  bis 
master  purchase  an  estate  there;  or  if  he  serves  40  days  b'-forc  the 
master  is  certificated,  or  if  the  master  is  certificated  to  another  pa- 
rish, and  the  apprentice  serves  the  last  40  days  in  the  parish  first 
certified. 

No  person,  bound  apprentice  by  any  deed,  writing,  or  contract  not 
indented,  being  first  legally  stamped,  shall  be  liable  to  be  removed 
from  any  parish,  i^c.  where  he  shall  have  been  so  bound  an  apprentice, 
and  has  resided  40  days,  on  account  of  such  deed,  wi  iting,  or  contract 
not  being  rnf/cn/f-f/ only,  iitai.  31  Geo.  2.  r.  11. 

An  apprentice,  by  being  botmd  and  inhabiting  in  the  parish  where 
his  master  lives,  or  where  his  servitude  is  performed  under  the  in- 
denture, thereby  gains  a  settlement,  although  it  be  to  a  master  who 
has  no  right  to  take  an  apprentice;  and  although  the  apprentice,  at  the 
time  he  binds  himself,  is  an  infant;  and  though  the  binding  is  for  a 
less  term  than  seven  xjears,  if  not  avoided,  on  this  account,  by  the  par' 
ties  themselves  during  the  time:  So  also,  although  the  apprentice- 
fee  is  not  inserted  in  the  indentures,  pursuant  to  stat.  8  Ann.  c.  9.  § 
39:  or  though  the  indenture,  or  its  counterpart,  is  not  executed  by 
the  master,  or  the  apprentice:  or  although  the  master  be  an  infant. 
But  there  must  be  a  binding  as  an  apprentice,  cither  by  indenture  or 
by  deed  properly  stamped;  and  if  the  indentures  are  absolutely  void, 
he  cannot  gain  a  settlement  as  a  servant,  by  his  servitude  under  them: 
So  also,  where  a  contract  or  agreement  was  made  to  serve  for  so  ma- 
ny years,  it  was  held  not  to  amount  to  a  sufficient  binding  as  an  ap- 
prentice; for  a  hiring  as  a  servant,  and  an  agreement  to  bind  as  an  ap- 
prentice, are  distinct  and  indepeiident  contracts,  and  never  can  be 
converted  one  into  another.  Thus,  where  a  written  agreement  was 
made  between  the  parents  of  a  boy  and  his  intended  master,  to  bind 
him  apprentice  for  seven  years;  but  no  indenture  of  apprenticeship 
was  executed,  pursuant  to  the  agreement;  the  Court  held,  that  al- 
though an  apprenticeship  was  intended  between  the  parties,  yet  he 
could  not  gain  a  settlement  as  a  hired  servant,  by  serving  under  this 
agreement  as  an  apprentice,  nor  could  he  gain  a  settlement  as  an  ap- 
prentice, bacause  no  indenture  of  apprenticeship  was  executed. 
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There  must  also  be  o  renidencr  of  40  days  under  the  indenture,  to 
Sive  a  setllcnieiit  to  an  aiiprenticc;  but  the  40  days  may  be  at  differ- 
ent limes;  and  though,  in  the  interval  of  these  times,  llic  apprentice 
gain  anew  settlement,  yet  they  will  connect  so  as  to  form  a  40  days' 
residence  under  the  indenture,  and  give  him  a  settlement  m  the  pa- 
rish where  he  lodges  the  last  night,  although  the  master  himself  hag 
no  settlement  in  the  parish.  This  species  of  settlement  arises  from 
the  binding  and  inhabiting,  and  not,  as  in  the  case  of  a  servant,  from 
hiring  and  service;  and,  therefore,  the  apprentice  gains  his  settle- 
ment in  that  place  where  he  inhabits,  and  not  where  his  service  is 
performed;  therefore,  an  apprentice  who  serves  his  master  in  one 
parish,  and  boards  and  lodges  with  his  father  m  another,  although 
such  board  and  lodging  is  paid  for  by  the  master  pursuant  to  a  co- 
venant in  the  indentures,  does  not  gain  a  settlement  in  the  master's 
parish:  So  also,  where  a  boy  was  bound  apprentice  to  a  mariner,  and 
served  his  master  in  the  day  time  for  a  c|uarier  of  a  year  at  his  house 
on  shore,  but  lay  every  night  on  board  his  master's  ship  at  her  moor- 
ings in  the  T/iames;  it  was  held,  that  he  gained  no  lodging  in  (he 
master's  parish  on  shore:  although  if  it  had  appeared,  that  he  slept 
on  board  in  his  master's  sei  vice,  he  might  thereby  have  gained  a 
settlement  in  the  parish  within  which  the  ship  lay;  for  although  the 
service  relates  to  one  place  and  the  inhabitancy  is  in  another,  yet 
that  is  sufficient:  and  therefore  an  app.  entice  to  a  Captain  of  a  ship, 
who  served  and  lodged  the  last  40  days  on  board  the  sl,ip,  while  lying 
in  her  harbour,  gained  a  settlement  in  the  parish  within  which  the 
harbour  lay;  the  said  harbour  being  considereti  by  the  Captain  aiKl 
Sailors  as  the  pi'operhome  of  the  ship.  So  also,  where  an  apprentice 
married  during  his  apprenticeship,  and  served  his  master  by  day  in 
one  parish,  and  slept  with  his  wife  and  family  in  a  different  parish, 
he  gained  a  settlement  in  the  parish  where  he  slept;  for  that  was  the 
parish  of  his  habitation:  So,  where  a  boy  was  bound  an  apprentice  for 
three  years,  and  after  a  service  of  more  than  40  days  with  his  master, 
his  master  died,  and  he,  with  the  consent  of  his  mistress,  and  before 
administration  taken  out,  went  from  his  master's  house  to  his  fa- 
ther's, there  being  no  work  for  him  to  do,  and  continued  with  his 
father  till  his  time  expired;  yet  it  was  held,  that  he  gained  a  settle- 
ment in  the  master's  parish:  So,  where  an  apprentice,  after  a  re- 
sidence « iih  his  master  of  40  days,  fell  sick,  and  on  account  thereof, 
went  home  into  a  different  parish  with  liis  master's  consent,  and 
remained  ill  until  his  time  expired,  he  gained  a  settlement  in  the 
master's  parish. 

An  apprentice,  while  the  indentures  subsist,  is  not  mi  juris,  and 
therefore  cannot  serve  another  person  without  his  master's  consent: 
but  if  the  original  master  consent,  such  service  is  a  service  under  the 
indenture,  and  he  gains  a  settlement  in  the  parish  where  he  lives 
with  such  second  master;  although  the  hiring  out  by  the  first  to  the 
second  master  is  by  parol,  or  the  agreement  be  made  by  the  widow 
of  the  lirst  master  before  administration  taken  out.  As  to  what  shall 
be  considered  as  a  consent  on  the  part  of  a  first  master,  it  must  al- 
ways depend  on  the  particular  circumstances  of  each  case. 

For  further  matter  relating  to  parish  apprentices,  see  further  this 
Uict.  title  J/i/ircnliir,  I,  2.  By  i'«r.  42  Ufo.  3.  c.  46.  Overseers  are 
to  keep  a  register  of  poor  children  apprenticed  by  them,  under  «/«/. 
20  Geo.  3.  c.  36. 
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10.  By  the  Common  Law,  founded  on  A/affna  Carta,  no  person  can 
he  removed  from  his  own  landed  estate,  however  inconsiderable  its 
value  may  be;  and  this  Law  still  continues,  provided  such  estate  come 
to  him  by  operation  ot  Law:  but  by  staf.  9  Geo.  I.  c.  7.  §  5.  it  is 
enacted,  that  "  no  person  shall  Hcqutre  any  settlement,  in  any  parish 
or  place,  for  or  by  vinue  of  any  purchase  of  any  estate  or  interest  in 
such  parish  or  place,  where  the  consideration  for  such  purchase  doth 
not  amount  to  the  sum  of  30/.  bo?id  Jidc  paid,  for  any  longer  or  fur- 
ther time  than  such  person  shall  inhabit  such  estate." 

An  estate  by  operation  of  Law  is,  that  estate  which  the  party  gains 
without  any  act  of  his  own.  Thus,  a  husband  may  gain  a  settlement 
by  residing  on  an  estate  vested  in  trustees  for  the  separate  use  of  his 
wife,  or  on  an  estate  to  be  purchased  by  her  previous  to  the  marriage, 
though  of  the  value  of  less  than  30/.  So  the  husband  of  an  adminis- 
tratrix, who  is  entitled  as  a  trustee  to  a  lease  for  years,  has  the  trust 
estate  by  operation  of  Law;  and,  by  a  residence  thereon  for  40  days, 
will  gain  a  settlement:  but  it  seems,  that  the  40  days'  residence  ought 
to  be  subsequent  to  his  obtaining  letters  of  administration;  for  it  hath 
been  adjudged,  that  a  son,  or  next  of  kin,  who,  after  his  father's 
deatli,  lives  on  an  estate  for  years  during  the  remainder  of  the  term, 
but  does  not  take  out  adminibti-ation  uuiil  llie  term  is  expired,  does 
not  gain  a  settlement,  by  his  residence  on  such  estate:  for  even  a  per- 
son solely  entitled,  but  in  whom  the  ostale  does  not  vest,  for  his  own 
use,  cannot,  by  residence  thereon,  acquire  a  settlement  without  ob- 
taining letters  of  administration:  but  a  residence  of  40  days  upoi> 
an  equitable  estate  will  gain  a  settlement;  and  therefore,  if  an  estate 
be  decreed  to  trustees  to  be  sold  to  pay  debts,  and  to  divide  the  sur- 
plus, if  any,  between  yi.  B.  and  C;  ^.  has  such  an  estate,  by  opera- 
tion of  Law,  as  will  gain  a  settlement:  So  also,  a  person  entitled  as 
executor  to  the  remainder  of  a  term  of  99  years,  of  a  cottage  of  45. 
a  year,  gains  a  settlement  by  residing  on  such  estate  40  days:  So  also, 
whci*c  a  man  built  a  cottage  upon  the  waste  lands  of  a  nobleman,  and 
lived  on  it  undisturbed  for  more  than  20  years,  and  it  descended  to 
his  daughter;  it  was  held,  that  the  daughter,  or,  if  married,  her  hus- 
band, gained  a  settlement  by  a  residence  of  40  days  upon  this  estate; 
for  although  her  father  had  not  originally  any  right  to  the  land  on 
wliich  the  cottage  was  built,  yet  the  disschin  having  been  permitted 
so  many  years,  and  a  descent  cast,  the  right  of  entry  on  tlie  land  is 
taken  away;  and  hrving  thereby  gained  tJie  right  of  possession,  it  is 
sufficient  to  render  her  irremovcable:  and  it  makes  no  diflerence. 
though  the  possession  for  more  than  20  years  was  not  an  adverse  pos- 
session; and  e\en  although  the  ground  and  cottage  was  originally  ob- 
tained by  fraud.  An  estate  in  fee  belonging  to  a  mari'ied  womait,  and 
enjoyed  by  her  husband  as  tenant  by  the  curtesy,  will,  after  his  deaths 
give  his  son  and  heir  a  settlement,  although  under  the  value  of  10/.  a 
year:  So,  the  widow  of  a  man,  who  dies  seised  of  a  hovise,  gains  a 
settlement  by  residence  therein  for  40  days  in  right  of  her  dower; 
but  this  species  of  estate  will  not  give  a  settlement  to  the  widow, 
where  the  husband  was  certificated;  nor  can  she  communicate  a  settle- 
ment thereby  to  any  future  husband,  unless  her  dowe:  be  assigned.  A 
conveyance  from  a  father  to  his  daughter,  in  consideration  of  natural 
love  and  affection,  of  the  residue  of  a  term  determiriuble  upon  lives, 
is  an  estate  by  operation  of  Law;  and  a  residence  thereon,  of  40  days, 
will  give  s\icJi  daughter  a  settlement}  although  the  original  conside- 
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ration  paid  for  such  estate,  by  the  father,  was  only  20s.  So  also,  a  cdn- 
veyatice  after  marriage,  by  the  wife's  father  to  the  husband  only,  if  it 
appear  to  be  grounded  on  natural  affection,  and  intended  for  the  use 
both  of  husband  and  wife,  is  an  estate  by  operation  of  Law,  which  will 
give  a  settlement  though  under  the  value  of  30/.  and  a  forliori,  an 
estate  of  whatever  value,  conveyed  from  a  father  to  his  son,  in  consi- 
deration of  natural  affection,  although  it  is  also  expressed  to  be  in 
Consideration  of  10/.  paid  by  the  son  to  the  father:  So  also,  where  a 
woman,  on  her  marriage  with  the  copyholder  of  a  manor,  where  the 
widows  arc  entitled  to  free  bench,  gave  a  bond,  that  the  son  of  her 
intended  husband,  by  a  former  wife,  should  have  possession  of  part 
of  the  copyhold  estate  after  the  death  of  her  husband,  on  condition 
of  his  repairing  the  part  of  the  house  reserved  for  her,  and  after  the 
death  of  her  husband,  delivered  up  the  possession  to  the  son,  accord- 
ing to  the  bond;  it  was  held,  that  the  son  gained  a  settlement  by  re- 
siding 40  days  on  this  estate:  So  also,  the  surrender  of  an  old  lease, 
which  had  been  many  years  in  the  family,  and  the  taking  a  new  one, 
is  an  estate  by  operation  of  Law:  So  also,  a  married  daughter,  who 
resides  with  her  family  on  the  estate  of  her  mother,  for  40  days  after 
her  mother's  death,  gains  a  settlement,  although  the  estate  was  de- 
vised to  the  mother  only  during  her  life,  and  then  to  be  sold  for  the 
benefit  of  her  children.  But  residence  on  lease-hold  premises,  deter- 
minable on  the  death  of  the  mother,  and  from  the  profits  of  which 
the  daughter  is  entitled  to  an  annuity,  will  not  g?in  her  a  settlement; 
neither  can  a  remainder-man  gain  a  settlement  by  residing  on  the 
estate  during  the  life  of  the  tenant  for  life;  nor  a  mortgagor,  who, 
after  the  mortgagee  has  recovered  possession  in  ejectment,  is  per- 
mitted to  reside  thereon  for  a  particular  purpose;  for  he  is  not  ilt 
possession  as  mortgagor;  nor  a  man  who,  having  conveyed  over  his 
estate  in  trust  for  the  benefit  of  his  creditors,  afterwards  gets  fraudu- 
lently into  possession;  nor  can  a  wife,  in  any  case,  gain  a  settlement 
in  her  own  right  by  residing,  either  on  her  own  estate,  or  the  estate 
of  her  husband,  during  his  life. 

An  estate  by  purchase  is,  in  contemplation  of  Law,  that  estate  which 
a  man  acqtiires  by  his  own  act  and  agreement;  and  it  has  been  held, 
that  a  copyhold  estate  surrendered  by  a  father  to  his  son,  and  to 
which  the  son  is  admitted,  is  an  estate  acquired  by  purchase,  within 
the  meaning  of  the  statute  9  Geo.  1.  c.  7.  §  5.  and  therefore,  will  not 
jain  a  settlement  by  a  residence  thereon  of  40  days,  unless  it  be  of 
the  value  of  30/.  So  also,  is  a  grant  of  a  copyhold,  with  a  fine,  beriot, 
and  rent. 

As  to  what  purchase  shall  be  considered  as  amounting  to  the  value 
of  30/.  it  has  been  held.  th.u  an  acre  of  land  purchased  for  25/.  on 
which  the  purchaser  erects  a  tenement,  and  mak  s  other  improve- 
ments, so  as  to  enable  him  to  sell  the  whole  for  more  than  50/.  is  an 
estate  of  sufficient  value:  So  also,  a  lease  of  50  years  of  a  cottage 
worth  5/.  a  year,  at  sixpence  a  year  rent,  and  which  after  20  years, 
sold  for  30/.  is  an  estate  of  sufficient  value.  So  also,  «  here  a  man  pur- 
chased a  house  and  curtilage  for  39/.  but  paid  only  91  the  remainder 
being  paid  for  him  by  a  friend,  to  whom  he  mortgaged  the  premises 
as  a  security,  and  who,  after  the  expi  ration  of  four  years,  entered  un- 
der his  mortgi.ge  and  turned  out  the  purchaser;  this  was  held  an 
estate  of  sufficient  value:  So  also,  the  mortgagee  of  a  term  for  15/.  to 
whom  30«.  were  due,  and  18/.  10».  more  by  bond  and  simple  contract, 
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who,  on  the  death  of  the  moitg-agor,  takes  out  administration  as  a 
principal  creditor,  thereby  m  quires  an  estate  of  sufficient  value  to 
gain  a  settlement:  Parol  evidence  may  be  s'ven  oi  the  value,  though 
the  considciittion  is  expressed  in  the  deed. 

The  residence  must  be  in  the  pai  ish,  but  need  not  be  on  the  est:.te; 
nor  need  the  40  days  be  all  at  one  time,  although  the  estate  is  held  in 
common  between  the  pauper,  his  mother,  and  his  sisters. 

V.  Any  person  may  go  into  any  parish  to  work  in  line  of  Harvest, 
or  at  any  other  time,  so  that  he  carry  with  him  a  Crriifica'.e  from  tlie 
Minister  of  the  parish,  and  one  of  the  Churchwardens,  and  one  of 
the  t)vcrsecrs,  that  he  hath  a  dwelling,  and  hath  left  his  lamily,  and 
is  declared  an  inhabitant  there;  and  sucli  certificate-person  shall  not 
gain  a  settlement  in  the  parish  in  which  he  goes  to  work.  Stal.  13  55" 
14  C.  2.  c.  12.  §  3. 

If  any  person  whatever  shall  come  into  any  parish  to  inhabit,  and 
shall  brinij  and  deliver  to  the  Chuvchnardcns  or  Overseers  a  Ccr- 
^(^ca/c,  under  the  hands  and  seals  of  the  Churchwardens  and  Over- 
seers of  any  other  parish,  or  the  major  pai-t  of  them,  or  under  the 
hands  and  seals  of  the  Overseers  only  of  any  place  where  there  are 
no  Churchwardens,  to  be  attested  respectively  by  two  or  more  ere* 
diblc  witnesses,  thereby  owning  and  acknowledgirig  the  person  or 
persons,  mentioned  in  the  said  certificate,  to  be  iiiliabitants  let;ally 
settled  in  that  parish;  every  such  certificate,  haviiitr  been  allowed  of 
and  subscribed  by  two  or  more  Justices  of  the  Peace  within  the  pa- 
rish or  place  from  whetice  any  such  certificate  shall  come,  shall 
oblige  the  said  parish  or  phtce  to  receive  and  provide  for  the  person 
mentioned  in  the  said  ccnificate,  together  with  his  or  her  family,  as 
inhabitants  of  that  parish;  whenever  he,  she,  or  they  shall  happen 
to  become  chargeable  to,  or  be  forced  to  ask  relief  of,  the  parish,  to 
which  such  certificate  was  given:  .And  then,  and  not  before,  it  shall 
be  lawful  for  any  such  person,  and  his  or  her  children,  rkoui^/i  b'^m 
in  that  fidvishy  (see  ante  I\^  1 .)  not  having  otherwise  acquired  a  legal 
settlement  there,  to  be  removed,  conveyed,  and  settled  in  the  parish  or 
place,  from  whence  such  certificate  was  brought.  .Vrc-.  8  &  9  (1.3  c.  30. 

No  person  whatever,  who  shall  come  into  any  parish  by  such  cer- 
tificate, shall  gain  any  settlement  therein,  unless  he  shall  take  a  lease 
of  a  tenement  of  the  value  of  10/.;  (sec  ante  IV.  6.)  or  shall  execvite 
some  annual  oftice,  being  legally  placed  therein.  See  ante  \\' .  r.— • 
Sec  also  anff  IV.  8  erg. 

The  Witnesses,  who  attest  the  execution  of  such  certificates,  or 
one  of  them,  shall  make  oath  before  the  Ju  tices  «  ho  allow  ihe  same, 
that  he  saw  the  Parish  Officers  sign  and  seal  the  certificate,  and  that 
the  names  of  the  Witnesses,  attesting  the  same,  are  of  their  own 
proper  hand-writing;  and  the  said  justices  shall  also  certify-  that 
such  oath  was  made  before  them;  and  then  such  certificate  shall  be 
taken  to  be  fully  proved;  and  shall  he  evidence  wiUiout  further  proof, 
Hlat.  3  Gra.  2.  r.  29.  §  8. — The  overseers,  or  other  persons  removing 
back  any  certificated  persons,  shall  be  rcim!)ursed  such  reasontibic 
charges  as  they  may  have  been  put  to.  in  maintaining  and  removing 
such  persons,  by  the  Parish  Officers  of  the  parish  or  place  to  which 
they  are  removed;  the  said  charges  being  first  ascertained  by  a  Jus- 
tice of  the  Peace  of  the  county  or  pl.ice  to  which  such  removal  sha(l 
be  made;  to  be  levied  by  distress,  iSc.  %  9, 
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The  Parish  OfEcers  cannot  be  compelled  to  grant  a  certificate; 
and,  if  gi-aiited,  it  is  not  binding,  unless  signed  by  the  majority  of 
thcni;  and  parol  evidence  may  be  given,  thai  those  who  signed  were 
not  Officers  of  the  parish;  but  if  signed  by  tlic  majority,  a  mistake  in 
its  direction  is  noi  mateiial.  And  if  a  certificate  be  lost,  and  the 
Parish  Officers  refuse  to  grant  another,  yet  the  pauper  cannot,  on 
that  account,  be  removed,  though  actually  chargeable.  The  Justices 
may  attest  a  certificate  as  witnesses,  as  «  ell  as  allow  it  as  Justices; 
and  if  it  appear  to  have  been  legally  allou  ed,  it  shall  be  intended  ta 
have  been  well  attested;  but  unless  the  allowance,  which  is  discre- 
tionary in  the  Justices,  be  signed,  the  cenificate  is  invalid:  if,  how- 
ever, a  certificate  be  above  30  years  old,  the  allowance  thereof,  writ- 
ten in  tlie  margin  and  signed,  is  sufficient,  although  there  is  no  cer- 
tificate of  one  of  the  witnesses;  and  one  of  the  witnesses  may  attest 
the  signing  of  the  other. 

A  Crrtificaic,  after  its  delivery  to  the  Parish  Officers  as  the  sta- 
tute requires,  virtually  includes  all  the  legitimate  children  of  the  per- 
son certified,  who  are  born  while  the  certificate  continues  in  force; 
and  if  it  promise  to  provide  for  tlie  parties  as  man  and  wife,  the  cer- 
tifying parish  cannot  afterwards  controvert  the  fact  of  their  marri- 
age. See  ante  IV.  3.  So  if  it  be  given  to  a  woman,  stating,  that  she 
is  unmarried  and  with  child,  and  promise  to  provide  for  the  child  she 
then  goes  with,  they  cannot  object  that  such  child  is  not  settled  in 
their  parish,  because  born  a  bastard  in  another.  Sec  ante  IV.  1.  7 
Term  lieji.  K.  B.  362. 

Persons  residingundcracerlificate  cannot  be  removeduntil  some  one 
or  more  of  them  become  actually  chargeable;  and  therefore,  that  one  of 
the  family  is  UkHi/  to  become  chargeable  is  no  cause  of  removing 
them;  and  it  is  only  the  individual  person  who  receives  relief  that 
shall  be  removed;  but  relief  afforded  by  a  parishioner  is  not  sufficient) 
although  he  is  reimbursed  by  the  Parish  Officers. 

A  Ctriificatt  is  only  conclusive  upon  the  parish  granting  it,  with 
respect  to  that  parish  to  which  it  is  granted,  although  it  is  prima  fa- 
cie evidence  as  to  others;  and  it  is  only  conclusive  as  between  them 
as  to  the  facts  stated  in  it.  But  see  I  /.as/'/*  Hep.  438. 

.\  Certijicale  is  discharged  by  the  removal  of  the  pauper  to  the 
parish  that  gave  the  certificate;  or  by  the  pauper's  voluntary  return 
to  the  certifying  parish;  or  by  quilting  the  parish  to  which  he  was 
certified,  if  it  appear  that  he  meant  to  abandon  the  certificate:  or  by 
an  order  of  rcmoviil  fi  om  a  third  parish  to  the  certifying  parish;  or  by 
a  second  certificate.  The  Court,  however,  will  not  presume  a  certifi- 
cate to  be  discharged:  and,  therefore,  a  clear  ground  of  discharge 
must  be  shewn. 

VI.  It  has  already  been  noticed,  (see  ante  IV.  4.)  that  by  stat.  13 
is"  14  Car.  2.  f.  12.  §  1  upon  complaint  by  the  Churchwardens  and 
Overseers  to  one  Justice  within  40  days,  of  a  person  coming  to  reside 
on  a  tenement  under  10/.  a  year,  any  two  Justices  of  the  division 
might,  on  his  being  likely  to  become  chargeublr  to  the  parish,  remove 
such  person  lo  the  place  of  his  last  legal  setllemcnt.  And,  by  §  3. 
of  the  said  act,  if  such  person  refused  to  go,  or  returned  back,  when 
sent,  he  might  be  committed  to  the  House  of  Correction  as  a  vaga- 
bond; and  if  the  Parish  Officer  of  his  own  parish  refused  to  receive 
hini)  they  might  be  indicted  for  their  de£>ult. 
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This  provision  had  long  been  considered  as  equally  cruel  and  im- 
politic: sec  1  Comm.  c.  9.  and  the  Notes  there:  and  has  at  length  been 
remedied  by  the  interference  of  the  Legislature. 

By  ntai.io  Get.  S.c.  101  the  first  (and  consequently  the  third)  sec- 
tion of  this  slat.  1 3  is"  1 4  C.  2.  is  retieahd;  and  the  reason  assigned  in 
the  preamble  of  the  slai.  35  Geo.  3.  isi  that,  many  industrious  poor 
persons  chargeable  to  the  parish,  iffc.  where  they  live,  merely  from 
want  of  work  there,  would,  in  any  other  place  where  sufficient  employ- 
ment is  to  be  had,  maintain  themselves  and  families,  without  being 
burdensome  to  any  parish;  and  thut  such  poor  persons  are,  for  the  most 
pait,  compelled  to  live  in  their  own  parish,  and  not  pei-mitted  to  inha- 
bit elsewhere,  under  fire'eme  that  they  arc  likely  to  become  charge- 
able to  the  parish  where  they  go  for  employment:  althuugh  their  la- 
bour might,  ill  many  instances,  be  very  beneficial  to  such  parish.'*— 
This  preamble  also  stales,  that  the  remedy  intended  to  be  applied  by 
the  granting  of  eertifiea/ea,  under  slat.  8  9  //'.  3.  c.  30.  (see  anir  V.) 
hath  been  found  very  inrffeciual: — The  statute  then  enacts,  "  That  no 
poor  person  shall,  in  future,  be  removed,  by  virtue  nf  any  order  of 
removal,  from  the  parish  or  place  where  such  poor  person  shall  be  in- 
habiting, to  their  last  settlement,  until  such  person  n/mil  ha-ve  become 
aetuatty  chargeable  to  the  parish  or  place  in  which  they  shall  inhabit; 
vhen  they  may  be  removed  by  two  Justices;  in  the  same  manner, 
and  subject  to  the  same  appeal,  and  with  the  same  powers,  as  might 
have  been  formerly  done,  with  respect  to  persons  likely  to  become 
chargeable." 

This  provision  had  been  previously  made  as  to  members  of  Friends 
ly  Societies;  (see  that  title)  by  siai.  33  Geo.  3.  c.  34. 

Persons  convicted  of  larceny  or  other  felony,  rogues,  vagabonds, 
idle  and  disorderly  persons,  and  reputed  thieves;  as  also  unmarried 
women  with  child;  shall  be  considered  as  actually  chargeable.  Stat. 
35  Geo.  3.  c.  101.  §  5,  6. 

By  the  same  statute.  Justices  are  impowered  to  suspend  the  re- 
moval of  sick  persons;  the  charges  incurred  by  such  suspension,  to 
be  borne  by  the  parish  to  which  they  are  removeable.  §  2 — And  any 
Bantard.,  boni  during  such  suspension,  on  behalf  of  its  mother,  shall 
belong  to  the  mother's  settlement  §  3.  See  atite  IV.  1,  2. 

A  single  woman  living  in  service  with  her  master,  is  not  remove- 
able  even  since  this  act  35  Geo.  3.  against  the  consent  of  herself  and 
lier  master;  though  adjudged  by  the  order  of  removal  to  be  with 
child,  and  therefore  chargeable:  that  act  not  extending  to  make  per- 
sons removeable  who  were  not  proper  objects  of  removal  before;  but 
only  to  make  certain  descriptions  of  persons  excepted  out  of  the  act, 
liable  to  be  removed,  though  not  in  fact  chargeable,  if  otherwise  pro- 
per objects  of  removal.  3  Kast^s  Iti-fi.  563. 

Officers  refusing  to  receive  a  pauper,  removed  by  warrant  of  two 
Justices,  shall  forfeit  5/.  to  the  use  of  the  Poor:  to  be  levied  by  dis- 
tress. Stal.  3  IV.  3.  e.  11.  §  10. 

Persons,  who  shall  unlawfully  return  to  the  parish  from  whence 
they  are  legally  removed,  shall  be  deemed  idle  and  disorderly  per- 
sons, and  may  be  committed  to  the  House  of  Correction  for  one 
month.  Stat.  17  Geo.2.c.  5.  See  title  Vagrants. 

It  seems,  that  nearly  all  the  determinations,  as  to  orders  for  remo- 
val of  persons  likely  to  become  chargeable,  now  apply  mutatis  mutan- 
dis, as  to  the  removal  of  those  who  are  actually  so. 
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One  who  is  resident  on  an  estate  granted  to  liira  for  lives,  in  con* 
sideration  of  two  guineas  fine,  and  one  shillini^  rent,  cannot  be  re« 
moved  thcrciVom,  tliougli  actually  chargeable.  5  liast'n  Rc/i.  40. 

The  first  step  which  the  Parish  Officers  are  to  lake,  in  order  to 
procure  the  removal  of  a  pauper,  chargeable  to  tlieir  parish,  is,  l» 
make  a  Com/il<unt  to  a  Justice  of  the  Peace:  for  the  complaint  is  the 
foundatioi)  of  the  Justice's  jurisdiction.  The  ordi  r  q/'rcmoW,  there- 
fore, must  slate  not  only  a  complaint,  but  that  it  is  upon  complaint  of 
the  Parish  Officers,  and  shew  in  ceruin,  the  persons,  with  their 
names,  who  are  become  chargeable;  anil  the  order  cannot  remove 
more  pcrscms  ihan  the  (flicers  have  complained  of 

The  next  proceeding  is  I'ht  Jixaminati'ji;  for  this  order  must  state, 
that  the  removal  was  made,  on  due  examination;  it  need  not,  how- 
ever, stale,  that  the  cxamuiation  was  on  oath;  but  ought  to  shew  that 
the  pauper  was  summoned  and  heard;  but  even  this  is  not,  in  all  cases, 
absolutely  necessary.  The  examination  must  be  taken  before  two 
Justices,  and  it  must  be  by  the  same  two  Justices  who  signed  the  or- 
der; and  therefore,  an  ortler  slating  it,  in  the  allernalive,  to  have  been 
taken  before  us  or  one  oi  us,"  is  bad.  The  two  Justices  also  must  sign 
the  order  in  the  presence  of  each  other;  and  the  Justices  of  one  coun- 
ty cannot  make  an  order  of  removal  on  an  examination  taken  and 
transmitted  to  them  by  Justices  of  another  county,  although  such  ex- 
ainiiiation  be  verified  by  oath.  An  order  signed  by  two  Justices  sepa- 
rately, and  in  diflerent  counties,  is  not  vAd,  but  oidy  voidable  on 
appeal. 

An  order  of  Justices  removing  M.  F.  wife  of  P.  a  Scotchman^ 
who  never  gaineil  a  settlement  in  lingland,  and  their  children,  to  her 
last  legal  setllcmenf,  which  order  was  stated  on  the  face  of  it  to  be 
under  the  examination  of  the  husband,  and  w  ilh  the  consent  of  him 
and  his  wile,  was  held  good.  5  Hrf:.  113. 

The  Mutiny  Acts  enable  tw  o  Justices  to  take  the  examination  of  a 
soldier  respecting  his  settlement,  and  direct  them  to  give  an  attested 
copy  of  it,  wliicli  is  to  be  by  him  delivered  to  the  commanding  officer 
in  order  to  be  produced  when  required,  and  the  acts  make  such  at- 
testetl  copy  evidence:  no  other  attested  cojiy  than  that  given  to  the 
soldier  is  evidence:  but  the  original  examination  is  admissible  evi- 
dence. 5  Trnn  ht/i.  K.  B.  70t:  6  T.  H.  534. 

The  next  proceeding  is  the  ^It/Judicatior:;  for  an  order  of  removal  ■ 
cannot  be  good,  if  it  omit  to  adjudge  that  tlie  persons  coniplaine<l  of 
actually  becjuie  chargeable  to  the  parish  complaining,  and  that  they 
are  last  legally  settled  in  the  parish  to  which  they  are  intended  to  be 
removed.  An  order,  removing  nurse  chiUlren  to  their  derivative  set- 
tlement, is  good,  without  slating  the  deatl;  of  the  parent,  or  adjudging 
the  place,  to  which  they  are  lemoved,  to  be  the  settlement  of  their  pa- 
rents. The  order  niust  stale,  tliat  the  Justices  are  Justices  of  the 
Peace  for,  and  not  in,  the  county;  bin  it  need  not  state  that  they  were 
of  the  division  whei  c  the  pauper  lives;  and  it  is  enough  to  name  the 
county  in  the  margin  of  the  order;  for  the  niai  gin  of  an  order  of  re- 
moval is  part  of  the  order  itself;  if  how  ever,  two  counties  are  named, 
and  it  stale  them  lo  be  Justices  of  the  comities  aloi-esaid,  it  is  bad. 

The.  power  given  to  a  Justice,  on  a  pauper's  returning  to  the  pa- 
rish from  whence  he  was  i  cmoved.  cannot  be  cxertiscil,  unless  a  pre- 
vious charge  be  made  on  oath  against  the  pauper  who  returns;  and  it 
deems  that,  previous  to  the  repeal  of  tiat.  13     14  (i:--.  3.  c.  12,  tiiis 


©ftcnce  must  have  been  proceeded  against,  under  stat.  17  Geo.  2.  c. 
5,  only;  for  an  order  oi  removal  does  uolhiitg  more  tlmn  prevent  the 
party  tiiereljy  reino\etl  from  returning  in  a  st^te  of  vagrancy. 

If  an  order  of  removal  be  maae>  and  the  parish,  to  vvliich  tlie  pau- 
per is  thereby  removed,  nesleci  to  appeal  to  the  next  General  or 
Quarter  Session,  pursuant  to  stais.  13  14  Car.  2.  c.  i2:  3  iJ*  4  IT. 
t?*  M.  f.  11.  §  10,  such  order  becomes  conclubive,  and  no  new  set- 
tlement can  be  gaiiiexl  but  by  some  ucl  subsequent  to  such  removal; 
but  it  is  only  conciusive  between  ihose  two  parishes,  and  the  persons 
wiio  aie  mentioned  in  the  order.  To  render  an  onlcr  thus  final,  for 
want  of  an  appeal,  it  must  not  only  be  a  iegal  order,  but  it  must  be 
subsisting^  for  if  it  be  deserted  or  made  to  an  improper  place,  .he  ne- 
glect to  appeal  will  have  no  efl'eci.  Bui  see  7  Ttrm  Rr/t.  K.  B.  200. 

if  an  order  of  removal  be  appealed  against,  and  reversed,  two  Jus- 
tices may  remove  the  pauper  back  to  ilie  parish  from  whence  he  was 
sent;  but  if  the  order  be  confirmed,  it  is  then  conclusive  that  the  ap- 
pellant parish  is  the  place  of  the  pauper's  lust  legal  settlement;  and 
of  course  he  cannot  be  removed  to  any  other  parish,  on  any  settle- 
ment gained  previous  to  the  confirmation  of  the  order-  But  if  an  or- 
der of  removal  be  reversed  on  appeal,  the  respondent  parish  may  re- 
move the  pauper  to  a  third  parish  on  a  settlement  gained  previous  to 
the  former  removal;  for  an  order  reversed  is  only  conclusive  as  to 
the  appellant  parish;  and  a  bad  order  reversed,  not  on  the  merits,  but 
merely  for  want  of  form,  is  not  conclusive  on  either  parish. 

POPE,  J'a/ia.'\  A  term  aniiently  applied  to  some  clergymen  in  the 
Grfv  jt  church;  but  by  usage  particularly  appropriated  in  the  Lathi 
church  to  the  bishop  of  Homc^  and  who  forjueriy  had  i>reat  authoiity 
in  these  kingdoms.  As  to  the  enct  oachmcnts  of  ihc  See  of  Rome,  it 
is  said  to  be  the  general  opinion,  that  Christianity  was  first  planted 
in  this  island  by  some  of  the  Eaatern  church;  which  is  very  probable, 
from  the  antient  Britons  observing  Jianier  always  on  the  fourteenth 
day  of  the  month,  according  to  the  custom  of  the  East;  but  the  A'«x- 
on*,  being  converted  about  the  year  600,  by  persons  sent  from  Rome^ 
and  wholly  devoted  to  the  interest  thereof,  it  could  not  be  expected 
that  such  an  opporiunily,  of  enlarging  the  Jurisdiction  of  that  See, 
should  be  wholly  neglected;  and  yet  there  are  few  instances  of  the 
Papal  power  in  England  before  the  A'orman  conquest;  though  four  or 
five  persons  were  made  Bishops  by  the  Pope  at  the  first  conversion, 
and  there  was  an  instance  or  two  of  appeals  to  Rovif,  Sic.  But  Pope 
Mtxatider  II.  having  favoured  and  supported  William  the  First,  in 
his  irtvasion  of  this  kingdom,  made  that  a  handle  for  enlarging  his 
encroachments;  and  in  this  King's  reign,  began  to  send  his  legates 
hither.  Jirmetifrou,  Bishop  of  6Von,  was  the  first  who  had  ever  ap- 
peared with  that  character  in  any  of  the  Bri!i/>/i  islands.  And  after- 
wards Pasc/ial  II.  prevailed  with  Henry  I,  to  give  up  the  donation 
of  bishopricks.  In  the  reign  of  Stefihen,  the  [rantifical  authoi  ity  was 
permitted  to  make  farther  encroachments:  appeals  to  the  Pope,  which 
had  been  always  strictly  prohibited,  became  now  common  in  every 
ecclesiastical  controversy.  And  in  the  reign  oi  Henry  11.  Pope  jHcx- 
arider  III.  exempted  all  clerks  from  the  secular  power:  indeed,  this 
K-ing  at  first  strenuously  withstood  those  innovations;  but  on  the  death 
of  Brckct^  who,  for  having  violently  opposed  the  King,  was  slain  by 
some  of  his  servants,  the  Pope  got  such  an  advantage  over  him,  that 
he  was  never  able  to  execute  the  Constitutions  of  Clarendon.  And  not 
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long  after  this,  by  a  general  excommunication  of  the  King  and  Peo- 
ple, for  several  years,  bec  iisc  they  would  not  sufl'cran  Archbishop 
to  be  imposi^d  on  them,  John  was  reduced  to  such  straits,  that  he  sur- 
rendered his  kingdoms  to  Pope  Innocnl  III  to  receive  them  again, 
and  hold  them  of  him  under  the  rent  of  a  thousand  marks.  And  in  the 
reign  of  Hen.  III.  pjrtly  from  the  profits  of  our  best  church  bene- 
fices, which  were  generally  given  to  Italians,  and  others  residing  at 
the  court  of  Komt  ,  and  partly  from  the  taxes  imposed  by  the  PopCi 
there  went  yearly  out  of  the  kingdom  seventy  tliousand  pounds  ster- 
ling; a  great  sum  in  those  days:  the  nation  being  thus  burdened  and 
under  necessity,  was  obliged  to  provide  for  the  prerogative  of  the 
Prince,  and  the  liberties  of  the  Peoi)lc,  by  many  strict  laws.  And 
hence,  in  the  reign  of  Jid^u.  I.  it  was  declared  in  Parliament,  the 
Pope's  taking  upon  him  to  dispose  of  Kngtinh  benefices  to  aliens,  was 
an  encroachment  not  to  be  endured;  and  this  was  followed  with  the  aiat. 
25  Ed.  3.  sc.  6,  called  the  Statute  of  Provisors  against  Popish  bulls, 
and  disturbing  any  patron  to  present  to  a  benefice,  isfc.  See  also  the 
ttttls.  12  K.  2.  r.  15:  16  ft.  2.  c.  5:  2  H.  4.  c.  3,  4:  7  H.  4.  c.  8:  3  H. 
5.  c.  4:  25  H.  8.  f.  21:  28  H.  8.  c.  16. — The  maintaining  by  writing, 
preaching,  cJ'r.  the  Popc*s  power  here  in  England,  is  made  2ipramu^ 
nirc  upon  the  first  conviction;  and  High  Treason  on  the  second.  Stat. 
5  Eliz.  c.  I .  In  the  construction  of  which  statute,  it  has  been  held, 
that  he  who,  knowing  the  contents  of  a  Popish  book,  written  beyond 
sea,  brings  it  over,  and  secretly  sells,  or  conveys  it  to  a  friend;  or 
having  read  the  book,  or  heard  of  its  contents,  doth  after  in  discourse 
allow  it  to  be  good,  c^c.  is  in  danger  of  the  statute;  but  not  he  who, 
having  heard  thereof,  buys  and  reads  the  same.  Seldon's  Janus  An- 
glor:  Vavh  90,  ijfc.  Dyer  282:  2  Inst.  580:  See  this  Dictionary,  titles 
Pnfiisl;  /lulls;  Prxmunire. 

POPISH  RECUSANTS;  See  Pahists. 

POPULAR  ACTION,  An  action  given  by  statute  to  any  one  who 
will  sue  for  a  penalty.  See  titles  Action;  Information;  Limitation  of 
.Actions. 

POPULATION.  An  account  ordered  to  be  taken  of  the  Popula- 
tion of  Grittt  Britain,  and  of  the  increase  and  diminution  thereof! 
Stat.  41  Geo.  3.  G.  B.  c.  15. 

PORT,  Partus.']  A  harbour  or  place  of  shelter,  where  ships  ar- 
rive  with  their  freight,  and  customs  for  goods  are  taken.  The  Ports 
in  England  are  London,  J/isuiic/i,  Yarmouth,  Lynn,  Boston,  /fully 
JVewcastte,  Ber'.vick,  Carlisle,  Chester,  Milford,  Cardiff,  Gloucester, 
Bristol,  Bridgivater,  Plymouth,  Exeter,  Poole,  Southam/iton,  Chiches' 
ter,  and  Sandvjich;  all  which  are  declared  lawful  Ports,  tJ*  infra  cor- 
pus comitaius:  to  these  Ports  there  are  certain  members  belonging, 
and  a  number  of  creeks,  where  commonly  officers  are  placed,  by  way 
of  prevention  of  frauds  in  the  customs;  b\it  these  are  not  lawful  pla- 
ces of  exportation  or  importation,  without  particular  licence  from  the 
Port  or  Member  under  which  they  are  placed.  Lex  Mercat,  132. 
See  further,  titles  //arbours  and  /iavms. 

PORTEIi,  In  the  circuit  of  Justices;  An  officer  who  carries  a 
white  rod  before  the  Justices  in  eyre,  so  called  «  portando  virgam. 
Stat.  13  /id.  I.e.  41.  See  Vergers.  There  is  also  a  Porter  bearing  a 
verge  before  the  Justices  of  either  Bench.  Cowell. 

PoRTKR  of  the  door  in  the  Parliament-bouse.  An  officer  belonging 
to  that  high  and  honourable  Court,  and  enjoys  privileges  accordingly- 
Crom.  Juris.  1 1 . 
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PORTERAGE,  A  kind  of  duty  paid  at  tlie  Custom-house  to  those 
who  attend  the  water-side,  and  belong  to  the  package-office;  and 
these  potters  have  tables  set  up  ascertaining  their  dues  for  landing 
of  stranger's  goods,  and  for  shipping  out  the  same.  Merch.  Diet. 

PURTGREVE,  orPORTREVK,  Portgrrvms;  ^ix.  /.orifftrefe; 
urbis  vet  fioriHn  /irxfrclus.']  A  Magistrate  in  certain  sea-coast  towns; 
and  as  Camden^  in  his  Britannia^  says,  the  Chief  Magistrate  of  London 
was  antiently  so  called,  as  appears  by  a  charter  of  King  IVittiam  the 
Conqueror  to  the  City. 

Instead  of  the  Portgreve,  Richard  the  First  ordained  two  bailiffs, 
but  presently  after  him  King  John  granted  them  a  Mayor  for  their 
yearly  magistrate.  See  title  London. 

POR  TION,  That  pai't  of  a  person's  estate  which  is  given  or  left 
to  a  child. 

If  a  term  of  years  settled  to  raise  a  daughter's  Portion  is  so  short 
that  the  ordinary  profits  of  the  land  are  not  sufficient,  the  Court  of 
Chancery  may  order  limber  to  be  felled,  iSc.  to  make  up  the  money 
at  the  time  appointed.  Prcc.  Ch.  27. 

A  sale  of  lands  has  been  also  decreed,  for  payment  of  Portions  de- 
vised to  be  paid  at  a  certain  time  out  of  the  rents  and  profits,  where 
they  were  not  judged  sufficient  for  raising  the  money;  although  the 
land  subject  to  the  Portions  was  given  to  others  in  remainder.  I6id. 
396.  See  Treat,  of  Ei/uity,  lib.  1.  c.  6.  §  18:  lib.  2.  c.  8.  §  6,  7:  Vin. 
Abr.  title  Portions:  and  this  Dictionary,  titles  Marriage;  Trustees; 
Uses:  H  iV/,  &c. 

PORTIONER,  Portionarius.^  Where  a  parsonage  is  served  by 
different  ministers  alternately,  the  ministers  are  called  Portioners; 
because  they  have  but  their  Portion,  or  proportion,  of  the  tithes  or 
profits  of  the  living:  the  term  Portion  is  also  applied  to  that  allow- 
ance which  a  Vicar  commonly  has  out  of  a  rectory  or  impropriation. 
See  slat.  27  //.  8.  c.  28. 

PORTMEN.  The  burgesses  of  I/iswich  are  so  called.  So  also  arc 
the  inhabitants  of  the  Cinque  Ports^  according  to  Camden. 

PORTMOTE,  from  Partus  i:^  gemote,  conventus.]  A  Court  kept 
in  haven-towns,  or  ports;  and  is  called  the  Portmote  Court.  43  Ktiz. 
c.  15.  The  Portmote,  or  fiortmanidmoie,  i.  e.  Portnien's  Court,  is 
said  to  be  held  not  only  in  port  towns,  as  generally  rendered,  but  in 
inland  towns — the  word  /ton  in  Saxon  signifying  the  same  with  city. 

PORTSALE,  A  public  sale  of  goods  to  the  highest  bidder;  or  of 
fish  presently  on  its  arrival  in  the  port  or  haven.  See  stat.  antiy.  35 
H.  8.  c.  7. 

PORTSOKA,  or  PORTSOKNE.  The  suburbs  of  a  city,  or  any 
place  within  its  jurisdiction;  from  the  Saxon  /jorf,  civit^s,  and  soea, 
jurisdictio.  ^ioniner's  Gavflfdnd,  135. — Hen.  III.  granted  by  charter 
to  the  City  of  ionrfon — Quivtantiam  nmrdri ,  '^c.  infra  urbeni,  13"  in 
Portsokne,  viz.  within  the  walls  of  tlie  city,  and  the  liberties  without 
the  walls.  P/adt.  Tem/i.  J£d.  I. 

PORTUAS,  mentioned  in  sial.  3  is  i  Ed.  6.  c.  10;  and  reckoned 
amongst  hooks  prohibited  by  that  statute;]  A  breviary.  Co'.aell.  It  is 
also,  by  some  called  poriuos  or  fiorthosf. 

POSITIVE  PROOF,  See  title  Evidence. 

POSSE,  An  infinitive  mood,  used  substantively,  to  signify  a  pos- 
sibility; such  a  thing  is  in  fiosse,  that  is,  such  a  thbig  may  possiWy 
be;  bat,  of  a  thing  in  bejjig,  we  say  it  is  in  esse. 
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POSSE  COMITATUS,  The  power  of  the  County;  according  «» 
iowiorrf,  includes  the  aid  and  attendance  of  all  knights,  and  other 
men  above  the  age  of  fifteen,  within  the  county;  because  all  of  that 
age  are  bound  to  have  harness,  by  the  statute  of  llinchrstcr:  but  ec- 
clesiastical persons,  and  such  as  labour  un<ler  any  infinnity,  are  not 
compellable  to  attend.  Persons  able  to  travel  are  required  to  be  as- 
sistant in  this  service.  It  is  used  where  a  riot  is  coniniiited,  a  pos- 
session is  kept  on  a  forcible  entry,  or  any  force  or  rescue  made  con- 
trary to  the  coniniandincnt  of  the  King's  writ,  or  in  opposition  to  the 
execution  of  Justice.  A'a'.  2  H.  3.  r.  8. 

But  with  respect  to  writs  that  issue,  in  the  first  instance,  to  arrest 
ill  civil  suits,  such  as  bailable  taiiia:,  bill  of  MiriilUstx,  or  ca/iias,  kc 
the  Sheriff  is  not  bound  to  take  the  Fosse  Comitalus,  to  assist  him  in 
the  execution  of  them.  Sec  title  Esca/ie  Though  he  may,  if  he 
pleases,  on  forcible  resistance  to  the  execution  of  the  process.  See  3 
Intl.  193:  3  Inst.  161 . 

ShcrlHs  arc  to  be  assisting  to  Justices  of  Peace  in  suppressing;  riots, 
t^c.  and  ruisc  (he  Possr  Corniiatits^  by  charging  any  number  of  men 
to  attend  for  that  purpose,  who  may  take  with  ihcm  such  weapons 
as  shall  be  necessary;  and  they  may  justify  the  beating,  and  even 
killing  such  rioters  as  resist,  or  refuse  to  surrender;  and  persons,  re- 
fusing to  assist  herein,  may  be  fined  and  imprisoned,  ^ee  sials,  17 
JR.  2.  r.  8;  13  Hr-n.  4.  c.  7:  2  Hm  5.  c.  8:  Lamb.  313.  318:  Cromfi. 
62:  /Jail.  c.  46:  2  Inst.  193. 

Justices  of  Peace,  having  a  just  cause  to  fear  a  violent  resistancCi 
may  raise  the  Posst-  in  order  to  remove  a  force  in  making  an  entry 
into  or  detaining  lands:  and  a  Shcriif,  if  need  be,  may  raise  the  power 
of  the  county  to  assist  him  in  the  execution  of  a  precept  of  restitu- 
tion; therefore,  if  he  make  a  return  thereto,  that  he  could  not  make 
a  restitution  by  reason  of  resistance,  he  shall  be  amerced.  See  titles 
Forcible  Unfit/;  Shrriff. 

Also  it  is  the  duty  of  a  Sheriff,  or  other  minister  of  Justice,  having 
the  execution  of  the  King's  writs,  and  being  resisted  in  endeavouring 
to  execute  the  same,  to  raise  such  a  po»  er  as  may  effectually  enable 
them  to  (]uell  such  resistance;  though  it  is  said  not  to  be  lawful  for 
them  to  raise  a  force  for  the  execution  of  a  civil  process,  unless  they 
find  resistance.  2  Inst.  193:  3  Inst.  161. 

It  is  lawful  for  a  Peace  Officer,  or  a  private  person,  to  assemble  a 
competent  number  of  |>eoplc.  and  sufficient  power  to  suppress  rebels, 
enemies,  rioters;  but  there  must  be  great  caution,  lest,  under  a  pre- 
tence of  keeping  the  peace,  they  cause  a  greater  breach  of  it;  and 
Sheriffs,  i^c.  are  punishable  for  using  heedless  violence,  or  alarming 
the  country  in  these  cases,  without  just  grounds.  See  further,  titles 
Sheriff;  Ki'jl;  Comcm/a. 

POSSESSIO  FR.\TRIS,  Where  a  man  hath  a  son  and  a  daugh- 
ter by  one  venter.,  (i.  e.  wife,)  and  a  son  by  another  venter^  and  dies; 
if  the  first  son  entcis  and  dies  w  itiiout  issue,  the  daughter  shall  have 
the  land,  as  heir  to  her  brother;  although  the  second  son,  by  the  se- 
cond venter  is  heir  to  the  father.  But  if  the  eldest  son  dies  without 
issue,  not  having  made  an  actual  entry  and  seisin,  the  younger  bro- 
ther by  the  second  wife,  as  heir  to  the  father,  shall  enjoy  the  estate; 
not  the  sister.  Co.  l.itt.  II.  15. 

Lands  are  settled  on  a  man,  and  the  heirs  of  his  body,  and  he  hath 
issue  a  sou  and  daughter  by  one  woman,  and  a  son  by  another,  and 
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aicih;  and  then  the  eldest  son  dies,  before  any  entry  made  on  the 
lands  either  by  his  own  act,  uv  by  the  possession  of  another;  the 
younger  brother  shall  inherit,  he  claiming  as  heir  of  the  body  of  the 
father,  and  not  generally,  as  heir  lo  bis  brother;  yet.  if  the  eldest 
brother  enter,  and  by  his  own  act  «;iiincd  the  possession;  or  if  the 
lands  were  leased  for  years,  or  in  hands  of  a  guardian,  there  the  pos- 
session of  the  lessee  or  guardian  doth  vest  the  fee  in  the  elder  brother, 
and  then  on  his  death  the  sister  sh..!!  inherit,  as  heir  to  her  brother, 
for  there  is  Poaxet-.tio  Fvairiti.  3  Rr}i.  42.  There  can  be  no  Posscsrtio 
Fratris  of  a  dignity;  in  such  case  the  younger  brother  is  harest  natua: 
Lord  Gn  yy  being  created  a  liuron  to  him  and  his  heirs,  had  issue  a 
son  and  a  dauj^htcr,  by  one  venter,  and  a  son  by  another;  and  after 
his  death,  the  eldest  being  possessed  of  the  barony,  and  dying  with- 
out issue,  it  was  adjudged,  that  the  younger  brother,  and  not  the 
sister,  should  have  it.  Cro.  Car.  437:  See  title  Descent. 

POSSESSION,  Poaufssio^  <juasi  ftcdis  /losiiio.']  Is  either  actual, 
where  a  person  actually  enters  Into  lands  or  tenements  descended  or 
conveyeil  to  him;  or,  in  Law,  when  lands,  ts^c.  are  descended  to  a 
man,  and  he  hath  not  aciunlly  entered  into  them.  So  before,  or  till  an 
office  is  found  of  lands  escheated  to  the  King  by  attainder,  he  hath 
only  a  Possession  in  law.  Bract,  lib.  2.  c.  17. 

Possession,  beyond  the  memory  of  man,  establishes  a  right;  but  if 
by  the  knowledge  of  man,  or  proof  of  record,  ^r.  the  contrary  is 
made  out,  though  it  exceeds  the  memory  of  man,  this  shall  be  con- 
strued within  memory.  Co.  Lilt,  i  15.  A  long  possession  the  Law  fa- 
vours, as  an  argument  of  right,  although  no  deed  ran  be  shewn;  ra- 
ther than  an  antientdced,  without  Possession.  Co.  Litt.  6.  Continued 
(juiet  Possession  is  a  violent  presump  ion  of  a  good  title;  and  where 
two  persons  enter  into  and  claim  the  same  land,  the  Possession  will 
always  be  adjudged  in  him  who  has  right,  '^c.  2  Inst.  256.  323. 

He  who  is  out  of  Possession,  if  he  brings  his  action,  must  make  a 
good  title:  and  to  recover  any  thing  from  another,  it  is  not  sufficient 
to  destroy  the  title  of  him  in  Possession;  but  yon  must  prove  your 
own  belter  than  his.  l^augh.  8.  58.  60. 

In  an  action  against  a  person  for  digging  of  coney-boroughs  in  a 
common,  cs^r.it  was  held  that  the  action,  being  grounded  on  the  Pos- 
session of  the  tenement,  to  which  t!ie  common  belonged,  the  plaintiff 
need  not  shew  a  title;  and  in  this  case  the  defendant  may  be  a  siraa- 
^er;  besides  the  title  is  not  traversable,  but  ought  to  be  given  in  evi- 
dence upon  the  trial  of  the  issue.  3  iiaU:.  12. 

A  defendant  in  trespass,  '^c.  for  taking  cattle  damage  feasant  has 
been  allowed  to  justify  the  taking  on  his  Possession,  without  shew- 
ing his  title;  the  matter  of  justification  being  collateral  to  the  title  of 
ihe  land.  2  Mod.  70:  3  fialk.  220.  Sec  title  Trespass. 

In  replevin,  if  defendant  had  the  Possession,  it  is  a  Kood  bar  against 
the  plaintiff  if  he  has  no  title;  but  there  cannot  be  a  return,  unless  ho 
shews  a  property  in  the  goods.  See  title  Ht/ih-vin. 

Action  of  the  case  lies  for  shooting  at  and  frighting  away  ducks 
from  a  decoy  pond,  which  is  in  the  plaintiff's  Possession,  without 
shewing  that  he  had  any  property  in  them.  3  Sa/t.  9. 

A  man  on  a  lease  and  rcic.isc  of  lends,  Is^c.  is  in  Possession  to  all 
intents,  except  bringing  trespass,  which  cannot  be  without  actual 
entry,  /ledis  positio.  2  Lil.  Mr.  335.  And  to  make  Possession  good 
on  entry,  the  former  possessor  and  his  senants,  t5'c.  arc  to  be  rc- 
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moved  from  the  land;  and  if  Possession  be  lost  by  entry  of  another, 
it  must  be  regained  by  re-entry,  i:^c.  Pasc/i.  1650. 

A  person  in  Possession  may  bring  an  action,  for  loss  of  his  shade, 
shelter,  frait,  when  trees  are  injured;  and  he  in  reversion  for  spoil- 
ing the  trees.  3  J.n.  209.  One,  in  defence  of  his  lawful  Possession, 
may  assemble  his  friends  lo  resist  those  who  threaten  to  make  an 
unlawful  entry  into  a  house,  iSTc.  5  Ke/i.  91.  There  is  an  unity  of 
Possession,  when  by  purcliase  the  seigniory  and  tenancy  become  in 
one  man's  Possession.  Kitcli.  134.  See  16  fin.  Mr.  454. 460:  3  Comm. 
r.  10.;  and  this  Dictionar)-,  titles  £/(«mfn/;  Entry;  Wril  of  Right ; 
and  other  appropriate  titles. 

The  Possession  of  lands  in  fee  timfile  uninterruptedly  for  60  years, 
is  at  present  a  sufficient  title  against  all  the  world:  and  cannot  be  im- 
peached by  any  dormant  claim  whatsoever.  3  Comm.  c.  10.  ft.  196. 
This  being  llie  term  of  limitation  in  a  writ  of  right.  See  this  Dic- 
tionary, title  Limitation  of  Actions  II.  1. 

Mr.  Christian,  apparently  not  adverting  correctly  to  the  terms  of 
the  above  sentence  of  Blackstone,  says,  the  position  there  laid  down 
is  far  from  being  universally  true.  His  subsequent  explanation  is  cor- 
rect, but  does  not  impeach  the  rule  stated  by  the  learned  Commen- 
tator. An  uninterrupted  Possession  for  60  years,  (says  Mr.  C.)  will 
not  create  a  title,  where  the  claimant  or  demandant  had  no  right  to 
enter  within  that  time;  as  where  an  estate  in  tail  for  tft,  or  for  years, 
continues  above  60  years,  still  the  reversioner  may  enter  and  recover 
the  estate,  the  Possession  must  be  adverse:  and  Co/tc  says,  it  has 
been  resolved,  that  though  a  man  has  been  out  of  Possession  of  land 
for  60  years;  yet,  if  his  entry  is  not  tolled,  he  may  enter  and  bring 
any  action  of  his  own  Possession;  and  if  his  entry  be  congcable, 
and  he  enter,  he  may  have  an  action  of  his  own  Possession.  4  Co. 
n.  A. 

POSSIBILITAS,  Is  taken  from  an  act  wilfully  done,  and  Imfiot- 
■libi/itas  for  a  thing  done  against  our  will.  Lr^.  jltfred.  cap.  38:  U. 
Canuti,  c.  66;  Lrff.  Sax.  Jidiu.  .senior,  c.  88 

POSSIBILITY,  Is  defined  to  be  an  uncertain  thing,  which  may 
or  may  not  happen.  2  /.;/.  Mr.  336.  And  it  is  cither  near  or  remote; 
as  for  instance:  Where  an  estate  is  limited  to  one,  after  the  death  of 
another,  this  is  a  near  Possibility;  but  that  one  man  shall  be  married 
to  a  woman,  and  then  th«t  she  shall  die,  and  he  be  married  to 
another;  this  is  a  remote  or  extraordinary  possibiliiy:  And  the  Law 
doth  not  regard  a  remote  Possibility,  that  is  never  like  to  be.  15  H. 
7.  10:  Hariir.AM:  2  Befi.  50.  At  Common  Law,  a  Possibility  could 
not  be  granted  or  assigned;  but  where  such  Possibilities  are  real  in- 
terest, they  will  be  attended  to  accordingly  in  equity:  Thus,  a  cove- 
nant for  a  valuable  consideration,  to  settle  or  convey  a  Possibility, 
when  it  arises,  will  be  enforced.  Sec  Treat.  Eq.  202:  and  this  Dic- 
tionary, titles  Assignment;  Kelcase. 

If  husband  and  wife  arc  tenants  in  special  tail,  and  the  husband  only 
levies  a  fine  of  the  lands,  tsfc.  the  w  ife's  estate  is  turned  into  a  Possi- 
bility, and  only  reducible  by  entry,  if  she  survive.  Jhli.  257. 

AVhere  a  lease  is  made  for  life,  the  remainder  to  the  right  heirs  of 
J.  S.  this  is  good;  for  by  common  Possibility  J.  S.  may  die  during  the 
life  of  tenant  for  life.  2  //.  ".  13:  3  S/ic/i.  Abr.  36. 

A  man  made  a  lease  to  his  brother  for  life,  and  that  if  he  married, 
isii  his  wife  should  survive,  then  slie  sho\ild  have  it  for  her  life;  the 
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lessee,  before  he  married,  made  a  feoffment  of  the  lands  to  anotherj 
and  afterwards  the  lessor  levied  a  fine  to  him;  then  the  lessee  mar- 
ried, and  died,  and  his  wife  survived:  And  il  was  held,  that  the  re- 
mainder to  the  wife  for  life  was  gone  by  this  feoffment,  and  the  Pos- 
sibility of  her  having  it  was  included  in  the  fine,  which  was  likewise 
barred.  Moor  554.  See  title  /Vnc  of  Lands. 

A  testator,  possessed  of  a  lease  for  years,  devised  the  profits  there- 
of to  jr.  K.  for  life,  remainder  to  another;  and  afteniards  the  devisee 
for  life  entered  with  the  assent  of  the  executor,  and  then  he  in  re- 
mainder for  life  assigned  all  his  interest  to  another,  and  after  the  de- 
visee for  life  died;  it  was  resolved,  that  this  assignment  was  void,  be- 
cause, whilst  the  devisee  for  life  was  living,  he  in  remainder  had  only 
a  Possibility  to  have  the  term;  for  the  devisee  for  life  had  an  interest 
in  it*u6  morfo,  and  might  have  survived  the  whole  term.  4  Re/t.  64. 

The  devise  of  the  Possibility  of  a  term  is  void;  as  where  a  term  is 
devised  to  for  life,  remainder  to  B.,  and  B.  devises  this  remainder 
to  C.  and  dies;  and  then  ^.  dies;  this  devise  to  C.  is  void,  and  the  ex- 
ecutors of  i?.  shall  have  it.  3  Lev.  427.  Sec  titles  JHil;  Remuinder, 

A  Possibility  founded  on  a  trust,  differs  from  a  mere  Possibility; 
the  first  may  be  devised,  but  the  other  cannot.  JMoor  808. 

POST,  A  swift  or  speedy  messenger  to  carr)'  letters. 

POST-OFFICE.— The  Office  for  the  conveyance  of  letters 
through  the  Kingdom,  as  well  from  foreign  parts,  as  from  place  to 
place  within  Great  Britain. — This  was  attempted  by  the  Puriiamcnt 
in  1 643;  an  office  was  erected  first  in  1657,  during  the  Usurpation, 
and  after  the  restoration  est-(d>lished  by  stat.  12  Car,  2.  c.  35.  See  1 
C'ojnin.  321. 

The  rates  of  letters  have  been  from  time  to  time  altered,  and  some 
further  regulations  added  by  stats.  9  ^^n.  r.  10:  6  G.  I.  c.  21:  26  G. 
2.  c.  13:  5  Geo.  3.  c.  25:  7  G.  3.  c.  50:  28  G.  3.  c.  9:  39  G.  3.  c.  76: 
41  G.  3.  {U,  K.)  c.  7:  42  G.  3.  c.  101:  45  G.  3.  c.  11:  46  G.  3.  c  73 
£3*  92:  48  G.  3.  c.  1 16.  and  penalties  are  imposed  in  order  to  confine 
the  carriage  of  letters  to  the  public  office  only;  except  in  some  few 
cases. 

The  privilege  of  letters  coming  free  of  postage  to  and  from  Mem- 
bers of  Parliament  was  claimed  by  the  House  of  Commons  in  1660, 
but  dropped,  on  a  private  assurance  that  it  should  be  allowed. — And 
accordingly  a  warrant  used  to  be  issued  to  the  Postmaster-General 
to  allow  the  same;  till  at  length  it  was  expressly  confirmed  by  stat.  4 
Geo.  3.  c.  24;  which,  and  sfats.  24  Geo.  3.  at.  2.  c.  37:  35  Geo.  3.  c.  53. 
add  many  new  regulations;  rendered  necessary  by  the  great  abuses 
crept  into  the  practice  of  franking.  This  privilege  of  franking  is  still 
further  regulated  by  ulal.  42  Geo.  3.  c.  63:  tsi"  46  Geo.  3.  c.  61:  and  is 
by  several  acts  extended  to  public  offices  and  boards  in  particular  de- 
partments of  government. 

The  preamble  of  the  ordinance  made  in  1657,  states  that  the  es- 
tablishing one  General  Post-Office,  besides  the  benefit  to  commercej 
and  the  convenience  of  conveying  public  dispatches,  "  will  be  the 
best  means  to  discover  and  prevent  many  dangerous  and  wicked  dc- 
-signs  against  the  Commonwealth."  The  policy  of  having  the  corres- 
pondence of  the  Kingdom  under  the  inspection  of  Government  is 
still  continued;  for  by  a  warrant  from  one  of  the  Principal  Secreta- 
ries of  State,  letters  may  be  detained  and  opened.  1  Comm.  322.  edif. 
1793,  Ti.  28.  But  by  sfat.  9  jinn.  c.  10.  §  40,  if  any  pei-son  shall,  with- 
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out  such  authority,  wilfully  detain  or  open  any  letter  or  packet  de- 
livered to  the  Post-office,  he  shall  forfeit  20/.  and  be  incapable  of 
future  employment  in  the  Posl-Officc. — It  has  been  decided,  that  no 
pcreon  is  subject  to  this  penalty  but  those  who  are  employed  in  the 
Poat-OJpce.  5  T-  rm  Jir/i.  101.  And  see  i.tai.  24  Geo.  3.  star.  2.  c.  37. 
§  4,  5,  as  to  opening  foreij^n  letters  suspected  to  contain  prohibited 
goods;  and  xiui.  35  GVo.  3.  c.  62  isf  47  Gi  o.  3  st.  2.  c.  53.  enabling 
the  Postmaster-General  to  open  and  return  letters  to  foreign  parts 
in  consequence  of  certain  political  emergencies. 

By  7  C  o.  3.  c  50.  enforced  by  42  G«.  3.  r.  81,  Persons  employed 
in  the  Post-'  Jfficc,  secreting  any  letters  containing  securities  for  mo- 
ney, is"!-,  are  pnnislied  as  felons  without  benefit  of  Clergy:  as  are  also 
persons  procuring  such  ofience. 

It  was  determined  so  long  ago  as  13  irni.  3.  in  the  case  of  Lane  v. 
Cotton,  by  three  Judge  s  of  the  Coun  of  A',  li.  though  contrary  to 
Lord  C.  J.  Holt't  opinion,  that  no  action  could  be  maintained  against 
the  Postmaster-General,  for  the  loss  of  bills  or  articles  sent  in  letters 
by  the  Post.  1  Ld.  Kaym.  646.  I  Comm.  Ur/i.  lOO.  A  similar  action 
was  brought  against  Lord  Li  Det/ienaer,  .nd  Mr.  Carteret,  Post- 
master-General in  1778,  to  recover  a  bank  note  of  100/.  which  had 
been  sent  by  the  Post  and  was  lost.  Lord  MainfieUl  delivered  the 
opinion  of  the  Court,  that  there  was  no  resemblance,  or  analogy,  be- 
tween the  Postmasters  and  a  common  Canicr;  and  that  no  action  for 
any  loss  in  the  Post-Officc  could  be  brought  against  any  person,  ex- 
cept him,  by  whose  actual  negligence  the  loss  accrued.  Coiv/t.  754 — 
765.  I'or  this  reason,  it  is  recommended  by  the  Secretaiy  of  the  Post- 
Oflicc,  to  cut  bank  notes,  and  to  send  one  half  at  u  time.  This  is 
the  only  safe  melhod  of  sending  bank  notes;  as  the  Bank  would  never 
pay  the  holder  of  that  half  which  had  been  fraudulently  obtained. 

Many  attempts  were  made  by  Postmasters  in  country  tow  ns,  to 
charge  Jrf.  and  It/,  a  letter  on  delivery,  at  the  houses  in  the  town, 
above  the  Parliamentary  rates;  under  the  pretence,  tliat  they  were 
not  obliged  to  carry  the  letters  out  of  the  Office  grarin.  But  it  was 
repeatedly  decided,  that  such  a  demand  is  illegal,  and  that  they  arc 
bound  to  deliver  the  letters  to  the  inhabitants,  within  the  usual  and 
established  liniits  of  the  town,  without  any  addition  to  the  rate  of 
postage.  3  Wih.  443:  2  lilack.  Reji.  U06:  5  Burr.  2709:  2  Rol.  Rep. 
906:  Cow//.  182. 

By  46  (i.  3.  c.  92  Letters  may  lie  conveyed  to  and  from  places,  not 
being  post  towns,  and  charged  with  extra  prices. 

Pknnv-Post.  Letters  or  parcels  are  conveyed  daily  by  the  esta- 
blishment, originally  called  the  Penny-post,  to  and  from  all  places 
within  the  Bills  of  .Mortality,  and  ten  niiles  or  more  distance  from 
the  General  Post-Ofiicc,  in  London.  See  utat.  9  Ann.  c.  10.  5  Geo,  3. 
p.  25:  34  fiVo.  3.  c.  17:  41  Geo.  3.  (U.  A'.)  r.  7.  §  3:  43  Geo.  3.  c.  11. 
§  4.  under  which  the  original  rate  of  1</.  is  in  all  cases  advanced  to 
3</.  and  in  some  to  Sd. 

POST,  larii  of  fntrym.  A  writ  given  by  the  statute  of  Marlbridge, 
(52  Hen.  3.)  c.  30;  which  proviiles,  that  w  hen  the  number  of  aliena- 
tions or  descents  exceed  the  usual  degrees,  a  new  writ  shall  be  al- 
lowed, without  any  men'ion  of  degrees  at  all.  And  accordingly,  this 
writ  has  been  framed,  which  only  alleges  the  injury  of  the  wrong- 
doer, without  deducing  all  the  intermediate  titles  from  him  to  the 
fcnant:  stating  it  m  this  maimer;  that  the  tenant  had  nb  lcgal  ejitiy 
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unless  after,  or  subsequent  to,  the  ouster  or  injury  done  by  the  ori- 
ginal diijpossessor;  "  ncn  habuit  iiigrei&um  nisi  post  inlru^ionem  ijuam 
Gulielmus  in  illud fecit;"  3  Comm.  182.  and  sec  this  Dictionary'  title 
£nfry. 

PUSTCONQUESTUM,  o/ffr  (Ae  Coni/ueat:  Words  inserted  in 
the  King's  title,  by  King  Edw.  I.  and  constantly  used  in  the  time  of 
Mdw.  III.  Claus.  I  Kdiv.  3.  indors.  m.33. 

POST  DIEM,  Where  a  writ  is  returned  after  the  day  assigned, 
the  custos  brri'ium  hath  a  fee  of  4d.  whereas  he  hath  nothing  if  it  be 
returned  at  the  day. 

POST-DISSEISIN,  Is  a  writ  that  lies  for  him  who,  having  re- 
covered lands  or  tenements  by  a  force  of  novel  disseisin  is  again  dis- 
seised by  tlie  former  disseisor.  Sec  title  ylaaise  of  J^ovcl  Disseisin. 

POSTEA,  The  return  of  the  Judge,  before  whom  a  cause  was 
tried,  after  a  verdict,  of  w  hat  was  done  in  the  cause;  and  is  endorsed 
on  the  back  of  the  jYisi  Prius  record:  It  began  thus  in  Latin,  Poslea, 
die  isf  toco,  &c.  ill  English,  Afterwards  (].  e.  after  joining  issue  and 
awarding  the  trial),  on  the  day  named,  the  plaintiH'  and  defendant 
appear  at  the  /i/acr  of  trial,  &c.  See  titles  Pleading;  Record;  Prac- 
Jicc;  Trial. 

POSTERIORITY,  Poslerioriias.]  Signifies  the  being  or  coming 
after,  and  is  a  word  of  comparison  and  relation  in  tenures,  the  corre- 
lative whereof  is  Priority:  As  a  man  holdint^  lands  or  tenements  of 
two  lords,  holds  of  his  antienter  lord  by  Priority,  and  of  his  latter 
lord  by  Posteriority.  Staundf.  Pnerog.  10,  11:  '2  Inst.  392.  See  titles 
Priority;  Tenure. 

POS T-I'INE,  A  duty  to  the  King  for  a  fine  formerly  acknow- 
ledged in  his  Court,  paid  by  the  cognisec  after  the  fine  is  fully  pas- 
sed: See  title  Fine  of  Lands,  I. 

POST-HORSES:  See  titles  Horses,  Taxes. 

POSTHUMOUS  Child.  A  child  born  after  his  father's  death,  cTc. 
By  Stat.  10  cj*  1 1  ir.  3.  c.  1 6,  Posthumous  children  are  enabled  to  take 
estates  by  remainder,  in  settlements,  in  the  same  manner  as  if  born 
in  their  father's  lifetime,  though  no  estate  be  limited  to  trustees  to 
preserve  them  till  they  come  in  esse.  See  titles  Infant,  II.;  Remain- 
der. 

POST-MAN,  See  Pre-audience. 

POST-NATUS,  The  second  son,  or  one  horn  afterv.ards;  often 
mentioned  in  Bracton.  Glanvilc,  J'Icta,  and  other  antient  writers.  In 
another  sense  it  is  distinguished  from  antc-nuius  in  the  case  of  aliens, 
becoming  Subjects;  and  as  to  Po.st-nati  and  ante-nati,  it  was  solemnly 
adjudged,  that  those  who  after  the  descent  of  the  Crown  of  England 
to  King  James  I.  were  bom  in  ficotlavd,  were  not  aliens  here  in  Eng- 
land: But  the  ante-uati,ov  those  bom  in  Scotland,  before  the  descent, 
w  ere  aliens  here,  in  respect  of  the  time  of  their  birth.  Calvin's  case- 
Children  of  persons  attainted  of  Treason,  born  after  the  King's  par- 
don, may  inherit  lands;  though  not  those  boi'n  before,  iJ'c.  Co.  Lit. 
391.  See  this  Dictionarv,  titles  Descent,  I.  VI;  Alien;  Attainder,  Sec. 

POST-TERMINU.M,  The  return  of  a  writ,  not  only  after  the 
return  thereof,  h\\\.after  the  term;  on  which  the  custos  brevium  takes 
a  fee.  It  is  also  used  for  the  fee  so  taken. 

POSTULATION,  Postulatio.]  A  petition.  Formerly  when  t 
Bishop  was  translated  from  one  bishopric  to  another,  he  was  not 
ejected  to  the  new  sec;  for  tlic  Canon  Law  is  elcctus  nor  fiotcst  clrtrrr 
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and  the  pretence  was,  that  he  was  married  to  the  first  church,  which 
marriage  could  not  be  dissolved  hut  by  the  Pope;  tliereupon,  he  was 
petitioned,  and  consenting  to  the  petition,  the  Bishop  was  translated, 
and  this  was  said  to  be  by  Postulation:  But  this  was  restrained  by 
Slat.  15  n.  2.  c.  5.  See  titles  Po/ir;  Pafiitis;  Bishops. 

Postulatioiis  were  made  on  the  unanimous  voting  any  person  to  a 
dignity  or  office;  of  which  he  was  not  capable  by  the  ordinary  canons 
or  statutes,  without  special  dispensation:  And  by  the  antient  customs, 
an  election  could  be  made  by  a  majority  of  votes;  but  a  Postulation 
must  have  been  Tieminf  cojitradicente. 

POUND,  Parcus.']  Generally  any  place  inclosed,  to  keep  in 
beasts;  but  especially  a  place  of  strength  to  keep  cattle  which  are 
distrained,  or  put  in  for  any  trespass  done  by  them,  until  they  are  re- 
plevied or  redeemed.  In  this  signification,  it  is  called  Pound  overt 
and  Pound  covert;  a  Pound  overt  is  an  open  Pound,  usually  built  on 
the  lord's  waste,  and  which  he  provides  for  the  use  of  himself  and  te- 
nants, and  is  also  called  the  lord's  or  the  common  Pound;  and  aback- 
side,  yard,  ^Sc.  wiicreto  the  owner  of  beasts  impounded  may  come 
to  give  them  meat,  without  offence,  is  a  Pound  overt:  A  Pound  co- 
vert is  a  close  place,  which  the  owner  of  the  cattle  cannot  come  to, 
without  giving  ofi"cnce;  such  as  a  house,  iSc.  Kitch.  144.:  Trrms  de 
Ley:  Co.  Lit.  96. 

There  is  a  difference  between  a  common  Pound,  an  open  Pound, 
and  a  close  Pound,  as  lo  cattle  impounded:  For  where  cattle  are  kept 
in  a  common  Pound,  no  notice  is  necessary  to  the  owner  to  feed  them; 
but  if  they  arc  put  into  any  other  open  place,  notice  is  to  be  given; 
and  he  is  then  also  bound  to  feed  them;  and  if  beasts  are  impounded  in 
a  Pound  close,  as  in  part  of  the  distrainer's  house,  stable,  iJ'f .  he  is 
to  feed  tliem  at  his  peril.  Co.  Lit.  47.  .\  distress  of  household  goods, 
or  dead  chattels,  which  are  liable  to  be  stolen,  or  damaged  by  the 
weather,  ought  to  l>e  impounded  in  a  Pound  covert;  else  the  distrain- 
er must  answer  for  the  consequences:  and  for  this  purpose,  under 
.■ilai.  1 1  Geo.  2.  r.  19.  any  person  distraining  for  rent  may  turn  any 
part  of  the  premises  upon  which  a  distress  is  taken  into  a  Poundi 
firo  fiac  vice  for  securing  such  distress.  See  title  Distress.,  11. 

A  common  Pound  belongs  to  a  township,  lordship,  or  village;  and 
ought  to  be  in  every  parish,  kept  in  repair  by  them  who  have  used  to 
do  it  time  out  of  mind:  The  o\  ersight  whereof  is  to  be  by  the  Stew- 
ard in  the  Lcet,  where  any  default  herein  is  punishable.  Dyer  288: 

.'>2. 

POUNDAGE,  A  subsidy  to  the  value  of  twelve-pence  in  the 
pound,  aniienily  granted  to  the  King,  of  all  merchandize  exported  or 
imported.  See  this  Dictionary,  title  Customs  on  Alerchandize. 

POUND-BREACH.  If  a  distress  be  taken  and  impounded,  though 
without  just  cavise,  the  owner  caimot  break  the  pound,  and  take  away 
the  distress;  if  he  doth,  the  party  distrained  may  have  his  action,  and 
retake  the  distress  wherever  he  finds  it;  .\ntl  for  pound  breaches,  c^c. 
action  of  the  case  lies,  whereon  treble  damages  may  he  recovered. 
Co.  Lit.  251:  Stat.  2  IV.  iy  M.  st.  I.  r.  i.  Also  Pound-breaches  may 
be  inquired  of  in  the  Sherifi''s  turn;  as  they  are  common  grievances, 
in  contempt  of  the  authority  of  the  Law.  2  Ha-j;k.  P.  C.  c.  10.  §  56. 

POUND  IN  MONEY,  from  the  Saar.fiund,  i.  e. /loridiis.]  Twenty 
shillings:  In  the  time  of  the  Saxons  it  consisted  of  240  pence,  as 
it  doth  now:  and  240  of  those  (silver)  pence  meiglied  a  pound,  btit 
720  scarce  weigh  so  much  at  this  day.  Lombard  219. 
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POUR  FAIR  PROCLAIMER,  gur  null  injecl  Fimes  ou  Ordures 
cn  /''oasesy  ou  Hivers^  firen  Cities,  &c.]  An  antient  writ  directed  to 
the  Mayor  or  Bailifl'of  a  city  or  town,  requiring  them  to  make  pro- 
x:laniation,  T/tat  none  ca.^c  Jit'.h  into  /daces  near  mch  city  or  town  to 
ilie  nusance  thereof:  and  if  any  be  cast  there  already,  to  remove  the 
same;  founded  on  tlie  12  R.  2.  c.  13.  jV.  B.  176.  Indictments 
for  nusances  now  supply  the  place  of  this  writ.  See  title  jVusance. 

POURPARTY,  Pro/mrs,  /irolmrtis,  firofiartia,  Fr.  fiourjiart:  /;ro 
parte.']  That  part  or  share  of  an  estate,  first  held  in  common  by  par- 
ceners, which  is  by  partition  allotted  to  them.  Thus  it  is  contrary  to 
/iro  indivisa:  For  to  make  Pourparty  is,  to  divide  the  lands  that  fall  to 
parceners,  which  before  partition,  they  hold  jointly  and /iro  itidiviso. 
Old  jVat.  lirex'.  1 1 .  See  title  Parceners. 

POURPRESTURE,  Pour/irestura,  from  the  l-r. /lourfiria,  consefi- 
tum,  an  inclosure.]  Any  thing  done  to  the  nusance  or  hurt  of  the 
King's  demesnes  or  the  highways,  &c.  by  inclosure  or  buildings: 
endeavouring  to  make  that  private  which  ought  to  be  public.  Gtanv. 
1.  9.  c.  11:  1  Inst.  38,272.  Sec  this  Dictionary  title  jVusance  I. 

CromJHon  in  Yin  Jurisd.  152,  defines  it  thus:  Pourpresture  is  pro- 
perly when  a  man  takelh  unto  himself,  or  incroacheth  any  thing  he 
ought  not,  whether  it  be  in  any  jurisdiction,  land,  or  franchise;  and 
generally  when  any  thing  is  done  to  the  nusance  of  the  King's  ten- 
ants. See  Kitchen  10;  Manwood*s  Forest  Laws,  cap.  10;  GtanviU,tib. 
9.  c.  11. 

Skene  de  verbor.  signif,  verbo  Pourpresture,  makes  three  sorts  of 
this  offence;  one  against  the  King,  a  second  against  the  lord  of  the 
fee,  the  third  against  a  neighbour  by  a  neighbour.  See  2  Inat.  38  ts" 
272.  El  lib.  niger  i7iscac.  37  ti"  38.  That  against  the  King  happens  by 
the  negligence  of  the  Sheriff  or  deputy,  or  by  the  long  continuance 
of  wars,  inasmuch  as  those,  who  have  lands  near  the  crown  landsj 
take  or  inclose  a  part  of  them,  and  it  to  their  own. 

Pourpresture  against  the  lord  is,  when  the  tenant  neglects  to  per- 
form what  he  is  bound  to  do  for  the  chief  lord,  or  in  any  wise  de*- 
privcs  him  of  his  right.  Cowell. 

Pourpresture  against  a  neighbour  is  of  the  same  nature:  It  is  men- 
tioned in  the  Alonast.  I  torn.  843;  and  in  Thorn.  2623. 

POUR  SEISIR  TERRES  le  feme  <juc  tient  en  dower,  &c.]  An  an- 
tient writ  whereby  the  king  seized  the  land  which  the  wife  of  his  te- 
nant, who  held  in  capite,  deceased,  had  for  her  dowry  if  she  married 
without  his  leave;  it  was  grounded  on  tne  statute  of  the  King's  prero- 
gative, ro/).  3.  See  F.  jV.  B.  174.  This  writ  does  not  now  lie.  See  atat. 
12  Car.  2.  c.  24,  abolishing  these  and  other  feudal  effects  of  tenures. 

POURSUIV'AXT,  from  the  Fr.  pourauivrc,  i.  e.  peraetjui.]  The 
King's  messenger  attending  him,  to  be  sent  on  any  occasion  or  mes- 
sage; as  for  the  apprehending  of  a  person  accused  or  suspected  of 
any  offence:  Those  employed  in  martial  causes  are  called  Pursui- 
vants at  Arms.  See  Herald. 

The  rest  are  used  upon  other  messages  in  time  of  peace,  and  espe- 
cially in  matters  touching  jurisdiction.  .Mcholas  Upton  in  his  book 
De  militari  Officio,  lib.  I.e.  11,  mentions  the  antient  form  of  making 
tliese  Pursuivants;  and  tells  us,  that  they  were  called  miliies  lingu- 
«rf«;  because  their  chief  honour  was.  in  custodia  lingua,  and  he  divitle? 
them  into  curaores  equitanies  and  pTMeculores.  Cowell. 
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POURVEYANCE,  or  PURVEYANCE;  The  providing  neces- 
saries for  the  King's  liousc. 

The  profituble  prerogative  of  Purveyance  and  Prcem/ttion^  was  a 
right  enjoyed  hy  the  Crown,  of  buying  up  provisions  and  other  neces- 
saries, by  the  intervenlii  n  of  the  King's  Purveyors,  for  the  use  of  his 
royal  household,  at  an  appraised  valuation,  in  preference  to  all  others, 
and  even  without  consent  of  the  owner;  and  also,  of  forcibly  impres- 
sing  the  carriages  and  horses  of  the  Subject,  to  do  the  King's  busi- 
ness on  the  public  roads,  in  the  conveyance  of  timber,  baggage,  and 
the  like,  however  inconvenient  to  the  proprietor,  upon  paying  him  a 
settled  price. 

This  prerogative  prevailed  pretty  generally  throughout  Eurofie, 
during  the  scarcity  of  gold  and  silver;  and  the  high  nominal  valuation 
of  money  consequential  thereupon.  In  those  early  times,  the  King's 
household  (as  well  as  tliose  of  inferior  lords)  was  supported  by  speci- 
fic renders  of  corn,  and  other  victuals,  from  the  tenants  of  the  respec- 
tive demesnes;  and  there  was  also  a  continual  market  kept  at  the 
palace  gate  to  furnish  viands  for  the  royal  use.  4  /«.s7.  273.  And  this 
answered  all  purposes,  in  those  ages  of  simplicity,  so  long  as  the 
King's  Court  continued  in  any  certain  place.  But  when  it  removed 
from  one  part  of  the  kingdom  to  another,  (as  was  formerly  very  fre- 
quently done,)  it  was  found  necessary  to  send  Purveyors  beforehand, 
to  get  together  a  suflicient  quantity  of  provisions  and  other  necessa- 
ries for  the  household:  And,  lest  the  unusual  demand  should  raise 
them  to  an  exorbitant  price,  the  powers  before  mentioned  were  vest- 
ed in  these  Purveyors;  who,  in  process  of  lime,  greatly  abuse  their 
authority,  and  became  a  great  oppression  to  the  Subject,  though  of 
little  advantage  to  the  Crown;  ready  money,  in  open  market,  (whett 
the  Royal  residence  was  more  permanent,  and  specie  began  to  be 
plenty,)  being  found  upon  experience  to  be  the  best  proveditor  of 
any.  Wherefore,  by  degrees,  the  powers  of  Purveyance  have  declin- 
ed, in  foreign  countries  as  well  as  our  own;  and  having  fallen  into 
disuse  here  during  the  suspension  of  Monarchy,  King  Charles  II.  at 
his  Restoration  consented,  by  stai.  12  Car.  i  c  24.  to  resign  entirely 
these  branches  of  his  revenue  and  pow .  r:  And  the  Parliament,  in  /.art 
of  recompence,  settled  on  him,  his  heirs  and  successors,  for  ever,  the 
hereditary  excise  of  fifteen  pence  prr  barrel  on  all  beer  and  ale  sold 
in  the  kingdom,  and  a  proportionable  sum  for  certain  other  liquors. 
1  Comm.  287. 

By  this  siai.  12  Car.  2.  c.  24,  it  is  provided,  "  that  no  person,  by 
colour  of  buying  or  making  provision  or  Purveyance,  shall  take  any 
thing  of  any  Subject,  without  the  full  and  free  consent  of  the  owner, 
obtained  without  menace  of  force,"  isfc. 

Temporary  acts  have  been  passed  suspending  this  statute  in  fa- 
vour of  the  King's  Royal  progresses,  -viz.  Hiais.  13  Cw.  2.  al.  i.  c.S: 
1  Jac.  2.  c.  10;  and  in  favour  of  the  Navy  and  Ordnance.  Stat.  13 
14  C.2.  <-.  20. 

POURVEYOR  or  PURVEYDR,  Provhor,  derived  from  the  Fr. 
/wurvoir,  i.  e.  Jir'jviderc.'j  The  officer  of  the  King  or  Queen,  or  other 
great  Personage,  who  provided  com  and  other  victual  for  their  house. 
Sec  Magna  C/iarta,  c.  22;  s/of.  3  Ed.  I.  c.  7  55*31.  Iff  anno  28.  ejus- 
dem.  Jlrticitii  iu/ur  c/iarta.:,  28  £.  1.  «t.  3.  c.  2.  and  other  statutes. 
The  name  of  Purveyor  was  so  odious  in  times  past,  that  by  utal.  36 
.flrfw.  3.  f.  2.  the  heinous  name  of  Purveyor  was  changed  into  buyer:. 
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but  the  office  is  icstraiDed  by  slat.  12  Car.  2.  c.  24.  Sec  ante  Pour- 
TCyance, 

POW-DIKE.  To  perversely  and  maliciously  cut  down  or  destroy 
the  Pow-dike,  in  the  fens  of  jVor/olk  and  Ely  is  felony,  by  slai.  22 
Ifen.  8.  c.  1 1. 

POWER. 

An  Authority  which  one  man  gives  another  to  act  for  him;  a  term 
commonly  applied  to  a  reservation  made  in  a  conveyance  for  persons 
to  do  some  certain  acts;  as  to  make  leases,  raise  portions,  or  the  like. 

2  Lilt.  Mr.  339. 

1.  U/ion  what  Jistale,  and  by  what  Words,  a  Power  shall  be 
raised. 

2,  How  a  Power  shall  be  expounded  and  executed. 

1.  In  conveyances  to  an  use,  a  man  may  direct  or  model  the  u^e, 
as  he  pleases,  and  the  stat.  27  H,  8.  c.  10,  executes  the  possession  to 
the  use:  therefore  he  may  annex  Powers  to  estates,  which  cannot  be 
annexed  to  them  by  a  conveyance  at  the  Common  Law.  Co.  Liit^ 
237.  a:  Mo.  610.  and  therefore,  to  the  limilation  of  a  use  for  life,  he 
may  annex  a  power  to  make  leases  for  years,  or  lives,  or  to  make  a 
jointure  to  a  wife.  Mo.  381:  2  Lei).  58:  Or  to  grant  annuities,  raise 
portions,  b'c.  Mo.  381:  Or  to  make  a  jointure,  and  also  a  lease  to 
commence  after  his  death,  for  portions,  t^c.  Hard.  413.  So,  he  may 
annex  a  power  of  revocation  of  all  uses  limited,  and  to  make  a  limi- 
lation ofnew  uses,  and  this  will  not  be  repugnant.  Co.  Lilt.  237.  a. 

So,  a  power  may  be  annexed  to  an  estate  by  another  deed,  execut- 
ed at  the  same  lime,  though  it  be  not  in  the  same  conveyance  by 
which  the  estate  is  conveyed.  1  fent.  279.  So,  a  man  may  give  a 
Power  or  authority  by  will,  which  is  a  naked  authority,  not  annexed 
to  an  estate:  as,  if  he  devises  to  ^i.  for  life,  and  afterwards  that  it  shall 
be  at  his  disposal  to  any  of  his  children  then  living;  he  hath  but  an 
estate  for  life,  with  a  naked  Power  to  dispose,  in  the  manner  directed 
by  the  will.  1  Salk.  2  t:  3  5a/*.  276.  So,  he  may  give  a  power  to  a 
stnmger,  which  is  a  naked  collateral  Power,  and  annexed  to  an  estate. 
Or  a  Power  in  gross,  which  takes  efifcct  after  his  estate  is  determin- 
ed. Hard.  415. 

If  a  Power  be  to  jI.  or  his  assigns,  to  make  leases,  &c.  the  Power 
runs  with  the  estate  to  the  assignee  in  deed,  or  in  law.  1  Vent.  340: 

3  Jon.  110.  So,  in  all  cases  a  Power  coupled  with  an  interest  may  be 
assigned:  as,  a  Power  to  a  lessor,  and  his  assigns,  to  cut  down  trees. 
2  Alod.  317. 

Powers  which  are  given  to  mere  strangers,  that- is,  to  persons  who 
have  neither  a  present  nor  future  estate  or  interest  in  the  land,  are 
said  to  be  collateral  to  the  land;  those  which  arc  reserved  to  a  person, 
who  has  either  a  present  or  future  estate  or  interest  in  the  land,  are 
said  to  be  relating  to  the  land;  and  these  again  are  subdivided  into  two 
classes.  Powers  annexed  to  the  estate  in  the  land;  and  Powers  in  gross. 
Powers  annexed  are,  where  a  person  has  an  estate  in  the  land, 
and  the  estate  to  l>e  created  by  the  Power,  is  to  take  effect  in  pos- 
session during  the  continuance  of  the  estate  to  which  the  Power  is  an- 
nexed; such  is  the  power  usually  given  in  settlements  to  tenants  for 
life,  when  respectively  in  possession,  to  make  leases.  Powers  fn  gross 
are,  where  the  person  to  whom  they  arc  given  has  an  estate  in  the  land ; 
but  the  estate  to  be  created  under  or  by  vi  '.ue  of  the  Power,  is  not  to 
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take  its  effect  till  after  the  determination  of  the  estate  to  which  it  re- 
lates; such  arc  the  Powers  usually  inserted  in  settlements,  to  jointure 
an  after-taken  wife.  1  Inst.  342,  b.  in  n. 

If  a  man,  seised  in  fee,  covenant  to  stand  seised  to  the  use  of  him- 
self for  life,  with  Power  to  make  leases,  remainder  to  another  in  fee, 
the  Power  is  not  well  raised.  Ch.  Ca.  161.  If  the  consideration  of  the 
covenant  does  not  extend  to  the  powcrto  make  leases.  Mo.  143:  I  Co. 
175:  Kaym.  248.  So,  upon  such  covenant,  he  cannot  reserve  a  Power 
to  make  leases,  jointures,  or  for  preferment  of  younger  children,  i^c. 
Mo.  381.  383. 

Words,  which  shew  the  intent  of  the  party,  are  sufHcient  to  create 
a  Power:  as  if  a  Power  be  to  demise  or  lease,  though  the  intent  is, 
that  he  declare  the  uses  of  the  first  settlement  for  life  or  years;  for  the 
lease  does  not  take  effect  by  demise,  but  by  declaration  of  the  uses. 
Mo.  611.  So,  if  a  man  expresses  the  Power  only  by  implication,  it 
is  well;  as,  provided,  that  he  shall  not  have  power  to  alien.  Sec.  other- 
wise than  to  make  a  jointure,  and  leases  for  2 1  years,  it  is  a  good  Power 
to  make  a  jointure  and  leases.  I  Leo.  148.  So,  if  a  devise  be  to  ^. 
for  life,  to  set,  let,  and  make  estates  out  of  it  as  I  might,  and  aftcr- 
Avards  to  his  daughter  in  tail;  .4.  has  power  to  make  leases,  it  being 
the  custom  of  the  country  where  the  land  lies,  to  let  for  lives  or  years. 
2  Rol.  261./.  35. 

But  a  Power,  being  executory,  may  be  restrained  or  enlarged  by  a 
subsequent  deed:  as,  if  a  Power  be  general,  to  revoke;  by  a  covenant 
afterwards,  that  he  will  not  revoke  without  the  consent  o(B.  the  Pow- 
er is  restrained.  Jon.  411.  So,  if  the  consideration,  upon  which  the 
Power  was  founded,  does  not  extend  to  the  person  to  whom  the  lease 
is  made,  the  lease  shall  be  void:  as,  if  a  man  covenant,  in  considera- 
tion of  natural  affection,  to  stand  seised  to  the  use  of  himself  for  life, 
&c.  with  Power  to  make  leases,  &c.  a  lease  to  a  stranger  is  void:  for 
he  is  not  within  the  consideration.  2  Rot.  260.  /.  30.  So,  if  a  Power 
at  its  creation  be,  to  make  leases  to  a  person,  to  whom  the  consider- 
ation does  not  extend,  it  will  be  void,  though  the  lease  be  executed 
to  a  person  within  the  consideration.  2  Rol.  260.  /.  35. — But  a  man 
cannot  annex  a  Power  of  revocation  to  a  feoffment  or  grant,  for  that 
will  be  void.  1  Inst.  237.  o:  Mo.  610. 

Powers  of  revocation  of  uses  of  lands  are  very  frequent  in  merely 
voluntary  conveyances,  but  have  of  late  been  disused  in  marriage  set- 
tlements; doubts  having  arisen  whether  such  settlements  are  not 
fraudulent  within  the  stnt.  27  £liz.  c.  4:  T.  Jones  i)4,  93.  Powers  of 
revocation  in  their  creation  are  to  be  construed  favourably;  and  there- 
fore no  express  or  technical  words  are  necessary  to  the  creating  of 
such  Powers;  but  any  expression  which  denotes  an  intent  to  reserve 
such  Power,  will  be  sufficient.  2  Kcra.  376:  3  A>4.  26.  But  if  such 
Power  be  once  executed,  that  is,  the  old  uses  over  the  whole  estate 
revoked,  and  new  uses  limited,  such  new  uses  cannot  be  revoked, 
without  an  express  reservation  of  a  Power  for  such  purpose.  Pre. 
Ch.  474:  2  Burr.  1 1 36:  2  Ves.  2 1 1 .  A  Power  of  revocation  may  extend 
to  all  the  limitations,  or  be  restricted  to  a  particular  estate,  limited 
by  the  conveyance;  as  where  the  use  is  to  -i.  for  life,  remainder  over, 
with  Power  to  revoke  the  estate  for  life  only,  this  seems  to  be  » 
good  Power.  2  Rol.  .ib.  262.  /</.  1.  See  further,  Fonblanque  Treat. 
£g.  lib.  2.  c.  6.  §  6,  7.  and  tlie  notes  there. 


POWER,  2. 


251 


2.  A  Power  shall  be  expounded  strictly;  therefore  if  a  man  has 
Power  to  make  leases  generally,  this  extends  to  make  leases  in  pos- 
session only,  and  not  in  reversion.  2  Kcfll,  261.  c.  5:  Cro.  Jac.  518: 
Yclv.  222:  Ray.  248:  1  Ld.  Haym.  267:  2  Sulk.  357:  1  Ln.  168:  6 
Co.  33,  a:  Mo.  199:  1  Leo.  35:  3  Leo.  131.  Nor  a  release  to  commence 
infuluro.  Rayimi.  248:  1  Leo.  35:  IV/.  222:  D  o.  Jac.  3  18:  3/o.  494.  So 
if  the  power  be  to  make  leases  for  two  or  three  lives,  he  cannot  make 
a  lease  lo  one  not  in  esse;  as  to  the  son  of  .B.  iiot  born,  &c.  Raym.  163. 
So,  if  the  Power  be  to  make  leases  in  possession,  he  cannot  make  a 
lease  of  land  in  reversion,  though  it  be  to  commence  in  fireaenii.  1 
Sid.  101:  CVi.  Ca.  18. 

So,  if  part  of  a  lease  be  in  reversion,  the  whole  lease  shall  be  void. 
3  Sulk.  276:  2  East's  Re/i.  376.  So,  if  the  Power  be  to  make  leases 
in  )>osses5ion,  or  in  reversion,  he  cannot  make  a  lease  in  possession, 
and  another  lease  of  the  same  land  in  reversion;  but  his  Power  to  lease 
in  reversion  extends  only  to  make  leases  of  the  land,  which  was  not 
then  in  possession.  1  Ld.  Raym.  269:  2  .^alk.  357.  So  a  Power  to  make 
a  lease  of  three  lives  or  three  yeai-s  in  possession,  or  for  two  lives  or 
thirty  years  in  reversion,  warrants  only  a  concurrent  lease  for  two 
lives;  for  a  lease  for  lives  cannot  commence  at  a  future  day.  I  Ld. 
Raym.  269:  2  Salk.  537. 

But  if  a  po  .ver  be  annexed  to  the  estate  of  him  in  reversion,  to 
make  leases  generally,  he  may  make  a  lease  in  jtrexenti  of  the  rever- 
sion. 1  Le%i.  168.  Though  the  Power  be  to  make  leases  in  possession. 
Cli.  Ca.  18:  1  LexK  168:  1  Sid.  260,261.  So,  if  afine  be  to  the  conusee 
lor  1 5  years,  afterwards  to  B.  lor  life,  Sec.  with  Power  to  lease  for 
three  lives,  or  31  years  in  possession;  he  may  make  a  lease  during 
the  15  years  of  land  in  lease  at  the  time  of  the  fine,  when  such  lease 
expires.  2  Rol.  260.  /.  50:  Cro.  Jac.  347:  1  Rol.  12:  2  Rol.  216.  So 
if  husband  and  wife  lease  pursuant  to  the  siai  32  //.  8.  c.  28;  and 
then,  by  act  of  Parliament,  the  estate  is  settled  to  the  husband  for  life, 
with  power  to  lease  for  three  lives,  or  2 1  years;  he  may  make  leases 
of  the  reversion  during  the  first  lease  by  the  husband  and  wife.  2  Rol. 
261.  /.  15:  1  Lev.  36:  cont.  Dyer  357.  a.  So,  if  a  Power  be  to  make 
leases  in  reversion  for  three  lives,  S;c.  he  may  lease  for  three  lives, 
when  there  is  another  life  in  ease,  tliough  the  Power  does  not  say,  to 
make  leases  of  the  reversion;  for  there  is  no  prejudice  2  Rol.  261.  /. 
30.  So,  he  may  make  a  lease  for  years  determinable  upon  three  lives, 
to  commence  after  the  end  of  the  former  lease  in  esse.  8  Co.  TO.  See 
title  Lease  I.  2. 

Whatever  is  an  equitable,  ought  to  be  deemed  a  legal,  execution  of 
a  Power;  and  the  reason  is  obvious;  for  Powers  were  originally  in 
their  nature  equitable,  but  are,  by  the  Statute  of  Uses,  transferreu  to 
Common  Law.  See  2  Burr.  1 147:  1  Cawfi.  266. 

There  is  a  distinction  between  the  A'on-cxccuiian  of  a  Power,  and  a 
defective  execution  of  a  Power;  for  though  a  Court  of  Equity  will,  un- 
der certain  circumstances,  help  the  latter,  it  will  never  aid  the  former; 
because  so  to  do,  would  be  repugnant  to  the  nature  of  a  Power,  which 
always  leaves  it  to  the  free  will  and  election  of  the  party  to  whom  the 
Power  is  given,  to  execute  it,  or  not;  for  which  reason  Equity  will  not 
compel  the  execution  of  a  Power,  or  construe  the  act  as  done  when 
there  is  no  evidence  of  the  intention  of  tlic  party  to  do  it.  2  P.  Wins. 
490:  and  see  Powell  on  Powers. — The  declaration  of  such  intent,  is, 
however,  a  sufficient  ground  for  the  interference  of  a  Court  of  Equi- 
ty. 2  Vcrn.  69.  A  covenant  in  a  marriage  settlement,  referring  to  a 
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Power,  or  to  the  estate  on  which  the  Power  attaches,  is,  in  respect  of 
the  consideration,  a  sufficient  indication  of  an  intent  to  execute  such 
Power.  2  I-recm.  256:  2  Crrn.  379:  See  2  P.  Urns.  222:  Giib.  Jieft. 
166:  jimil.  3. 

The  interference  of  Courts  of  Equity,  in  cases  of  a  defective  exe- 
cution of  a  Power,  proceeds  upon  the  same  principles  as  those  on 
which  those  Courts  w  ill  supply  any  defect  in  the  surrender  of  a  copy- 
hold estate,  and  is  therefore  bound  by  the  same  considerations. 
Treat.  Eij.  i.  314.  n.  Sec  this  Dictionary,  title  Cojiyhold. 

In  nath  and  Montague's  Case,  (3  Ch.  Ca.  69.  93.)  it  is  said,  by  the 
two  Chief  Justices,  that  if  the  party  appear  to  have  intended  to  exe- 
cute his  Power,  and  is  prevented  by  death,  Equity  shall  interpose  to 
effectuate  his  intent,  for  it  is  an  impediment  by  the  act  of  God;  and 
tlie  case  of  Smii/i  v.  .1sliton,{  \  Ch.  Ca.  264:  Finch  Kc/i.  273.)  is  relied 
on  as  an  authority  to  such  an  cfl'ect:  but  this  not  being  an  original 
opinion  of  the  learned  Chief  Justices,  and  founded  only  on  the  case 
cited,  can  be  carried  no  farther  than  that  case  warrants;  upon  reference 
to  the  cij'cumstances,  it  will  be  found  to  afford  an  authority  rather 
against,  than  in  support  of  the  notion,  that  where  a  man  is  only  pre- 
paring to  execute  a  Power,  and  dies  before  he  does  execute  it,  the 
preparatory  steps  amount  to  such  an  execution  as  Equity  will  make 
effectual;  for  it  is  observable  that  the  Court,  in  Smith  v.  Mkton,  di- 
rected an  issue  to  try  whether  the  notes  or  instructions  for  the  will, 
from  which  the  intent  of  the  donee  of  the  Power  was  inferred,  were 
part  of  his  will;  w  hich  issue  would  have  been  unnecessary,  if  the 
Court  could  have  relieved  on  the  ground  of  preparatory  measures 
only;  the  relief  afforded  in  that  case  must  therefore  be  referred  to 
the  result  of  the  issue,  which  was,  that  the  notes  or  instructions  were 
part  of  the  will.  Treat.  £g.  i.  315.  in  n. 

It  is  said  that  Equity  will  relieve  the  defective  execution  of  a 
Power  to  make  leases;  but  this  must  be  understood  of  such  leases  as 
are  not  derived  under  Powers  limited  in  their  nature  to  a  particular 
mode  of  execution:  for  in  the  construction  of  Powers,  originally  in 
their  nature  legal,  Courts  of  Equity  must  follow  the  law,  be  the  con- 
sideration ever  so  meritorious;  for  instance,  in  the  case  of  Powers  by 
tenant  in  tail,  to  make  leases  undei  the  statute,  if  not  executed  in  the 
requisite  form,  no  consideration,  how  ever  meritorious,  will  avail.  So, 
with  respect  to  defective  executions  of  Powers  imder  the  Civil-List 
Act,  Powers  under  particular  family  entails,  Equity  can  no  more  re- 
lieve from  them  th:m  it  can  from  defects  in  a  common  recovery.  The 
principle  upon  which  the  rule  of  construction  is  founded,  in  these 
cases  is,  that  there  is  nothing  to  affect  the  conscience  of  the  remain- 
der-man. Cow/i.  267. 

In  the  case  of  defective  execution  of  Powers,  it  is  not  necessarj', 
in  order  to  induce  the  interference  of  a  Court  of  Equity,  that  the  con- 
sideration should  be  strictly  valuable;  but  it  is  sufficient  that  it  be  me- 
ritorious; i.  e.  founded  on  some  moral  obligation.  TV.  £g  i.  3 1 6.  in  n. 

Though  Equity  will  not,  even  in  favour  of  creditors,  execute  a 
Power  which  the  party  himself  has  omitted  to  execute;  yet,  if  a 
Power  be  executed  in  favour  of  a  volunteer,  though  a  child,  itseertis 
agreed  by  all  the  cases,  that  the  money  shall  be  assets  for  the  benefit 
of  creditors,  2  l^ern.  319:  1  ^rX-.  495:  2  Ves.  1.  Nor  can  a  Power  be 
so  framed  as  to  protect  an  appointment  under  it,  from  payment  of  the 
debts  of  the  person  appointing.  2  Fee.  640.  See  title  Executor  V.  6. 
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It  is  agreed  in  the  Books,  that  a  wife  may,  without  licr  husband, 
execute  a  naked  authority,  whether  given  before  or  after  coverture, 
and  though  no  special  words  are  used  to  dispense  with  the  disability 
of  coverture;  and  the  rule  is  the  same  where  both  an  interest  and  an 
authority  pass  to  the  wife,  if  the  authority  is  collateral  to,  and  doth  not 
flow  from  the  interest;  because  then  the  two  are  as  unconnected,  as  if 
they  were  vested  in  different  persons.  Finch  Refi.  346.  As  loo,  a 
feme  covert  may  without  her  husband  convey  lands  in  execution  of  a 
mere  Power  or  authority,  so  may  she  w-ith  equal  effect  in  perfoimancc 
of  a  condition  where  land  is  vested  in  her  on  condition  to  convey  to 
others.  IC.  Jones  137,  8.  The  reason  why  in  these  instances  the  wife 
may  convey  without  her  husband,  seems  to  be,  that  he  can  receive  no 
prejudice  from  her  acts,  but  a  great  one  might  arise  to  others,  if  his 
concurrence  should  be  essential.  1  Inal.  1 12.  a.  in  n.  See  title  Baron 
and  Feme. 

As  to  the  Sus/ienfiion  and  Extinction  of  Powers,  see  I  Inst.  342.  h. 
in  n.:  and  as  to  the  rules  by  which  the  creation  and  execution  of 
Powers  in  general  are  governed;  see  Pnwcil  on  Poivers:  and  further 
with  respect  to  subjects  connected  therewith,  this  Dictionary,  titles 
Jiuthorily;  Estate;  Limitation  of  Estate;  Lease;  Remainder ;  Trust: 
Use,  ." 

Power  of  the  Coukty;  See  Posse  ComitatHs. 
Power  of  the  Crown;  See  title  King. 
Power  of  the  Parent;  See  Parent. 
POYNDING,  See  Poinding. 

POYNING'S  LAW,  An  act  of  Parliament  made  in  Ireland, 
reign  of  Hen.  VII.  so  called  because  sir  F.d-,mrd  Poyning  was  Lieute- 
nant there  when  it  was  made,  whereby  all  the  statutes  in  England 
were  declared  of  force  in  Ireland;  which  before  that  time  they  were 
not.  12  Kefi.  109.  See  title  Ireland. 

PRACTIC'E,  This  tern  is  soniutimes  applied,  in  an  unfavourable 
sense,  to  signify  fraud  or  bad  practice.  Thus  clandestine  proceedings 
are  said  to  be  by  Practice. 

PRACTICE  of  the  COURTS. 

By  this  is  understood  the  form  and  manner  of  conduciing  and  car^ 
rying  on  suits  or  prosecutions  at  Law  or  in  Etiuily,  civil  or  criminal, 
through  their  various  stages,  from  the  commencement  of  the  pro- 
cess to  final  judgment  and  execution;  according  to  the  principles  of 
Law,  and  the  rules  laid  down  by  the  several  courts. 

Though  the  knowledge  of  this  Practice  is  to  be  acquired  chiefly 
by  experience,  it  is  founded  on  the  original  structure  and  progressive 
improvements  of  our  Laws.  Several  modern  treatises  have  been 
written  on  the  Practice  of  the  several  Courts  of  King's  Bench,  Com- 
mon Pleas,  Chancery,  and  E.x  chcguer;  some  of  v.  hich  are  by  no  means 
liable  to  the  censure  passed  on  Ibrmer  productions  of  that  nature,  by 
the  learned  and  ingenious  writer,  from  whom  the  following  abridg- 
ment is  extracted.  The  nature  of  this  Dictionary  precludes  the  pos- 
sibility of  entering  into  any  thing  like  a  general  detail  on  so  compli- 
cated a  subject:  the  various  points  of  which  are  incidentally  noticed, 
imder  the  several  heads  to  which  they  apply. 

Some  idea  of  the  Visible  Practice  of  the  Courts  is  given  under 
title  Motion  in  Court;  and  which  the  following  summary  may  serve 
further  to  illustrate.  It  is  taken  from  a  work,  which  wotdd  probably 
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It  is  agreed  in  the  Books,  that  a  wife  may,  without  licr  husband, 
execute  a  naked  authority,  whether  given  before  or  after  coverture, 
and  though  no  special  words  are  used  to  dispense  with  the  disability 
of  coverture;  and  the  rule  is  the  same  where  both  an  interest  and  an 
authority  pass  to  the  wife,  if  the  authority  is  collateral  to,  and  doth  not 
flow  from  the  interest;  because  then  the  two  are  as  unconnected,  as  if 
they  were  vested  in  different  persons.  Finch  Refi.  346.  As  loo,  a 
feme  covert  may  without  her  husband  convey  lands  in  execution  of  a 
mere  Power  or  authority,  so  may  she  w-ith  equal  effect  in  perfoimancc 
of  a  condition  where  land  is  vested  in  her  on  condition  to  convey  to 
others.  IC.  Jones  137,  8.  The  reason  why  in  these  instances  the  wife 
may  convey  without  her  husband,  seems  to  be,  that  he  can  receive  no 
prejudice  from  her  acts,  but  a  great  one  might  arise  to  others,  if  his 
concurrence  should  be  essential.  1  Inal.  1 12.  a.  in  n.  See  title  Baron 
and  Feme. 

As  to  the  Sus/ienfiion  and  Extinction  of  Powers,  see  I  Inst.  342.  h. 
in  n.:  and  as  to  the  rules  by  which  the  creation  and  execution  of 
Powers  in  general  are  governed;  see  Pnwcil  on  Poivers:  and  further 
with  respect  to  subjects  connected  therewith,  this  Dictionary,  titles 
Jiuthorily;  Estate;  Limitation  of  Estate;  Lease;  Remainder ;  Trust: 
Use,  ." 

Power  of  the  Coukty;  See  Posse  ComitatHs. 
Power  of  the  Crown;  See  title  King. 
Power  of  the  Parent;  See  Parent. 
POYNDING,  See  Poinding. 

POYNING'S  LAW,  An  act  of  Parliament  made  in  Ireland, 
reign  of  Hen.  VII.  so  called  because  sir  F.d-,mrd  Poyning  was  Lieute- 
nant there  when  it  was  made,  whereby  all  the  statutes  in  England 
were  declared  of  force  in  Ireland;  which  before  that  time  they  were 
not.  12  Kefi.  109.  See  title  Ireland. 

PRACTIC'E,  This  tern  is  soniutimes  applied,  in  an  unfavourable 
sense,  to  signify  fraud  or  bad  practice.  Thus  clandestine  proceedings 
are  said  to  be  by  Practice. 

PRACTICE  of  the  COURTS. 

By  this  is  understood  the  form  and  manner  of  conduciing  and  car^ 
rying  on  suits  or  prosecutions  at  Law  or  in  Etiuily,  civil  or  criminal, 
through  their  various  stages,  from  the  commencement  of  the  pro- 
cess to  final  judgment  and  execution;  according  to  the  principles  of 
Law,  and  the  rules  laid  down  by  the  several  courts. 

Though  the  knowledge  of  this  Practice  is  to  be  acquired  chiefly 
by  experience,  it  is  founded  on  the  original  structure  and  progressive 
improvements  of  our  Laws.  Several  modern  treatises  have  been 
written  on  the  Practice  of  the  several  Courts  of  King's  Bench,  Com- 
mon Pleas,  Chancery,  and  E.x  chcguer;  some  of  v.  hich  are  by  no  means 
liable  to  the  censure  passed  on  Ibrmer  productions  of  that  nature,  by 
the  learned  and  ingenious  writer,  from  whom  the  following  abridg- 
ment is  extracted.  The  nature  of  this  Dictionary  precludes  the  pos- 
sibility of  entering  into  any  thing  like  a  general  detail  on  so  compli- 
cated a  subject:  the  various  points  of  which  are  incidentally  noticed, 
imder  the  several  heads  to  which  they  apply. 

Some  idea  of  the  Visible  Practice  of  the  Courts  is  given  under 
title  Motion  in  Court;  and  which  the  following  summary  may  serve 
further  to  illustrate.  It  is  taken  from  a  work,  which  wotdd  probably 
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have  secured  to  its  author  a  fame  more  adequate  to  his  desensi  had 
not  the  splendour  of //le  C'ommtn/ancs  obscured  all  inferior  exertions 
of  ingenuity  and  elegance.  Sec  Eunomus,  Vial.  2.  §  23—40. 

It  must  be  ov,  ncd,  (says  that  writer,)  that  the  knowledge  of  Prac- 
tice can  be  acquired  only  by  Practice:  though,  as  its  rules  depend  on 
principles,  it  is  as  much  a  science,  as  any  other  part  of  the  Law.  It 
is  impossible  even  to  recollect  those  rules,  and  often  difficult  to 
investigate  them.  The  very  few  books  of  any  credit  that  have  been 
written  on  this  subject  arc  written  on  a  loose  and  unconnected  plan, 
and  after  all,  speak  only  to  the  learned.  This  branch  of  Law  is  more 
than  any  other  destitute  of  any  elementary  treatise. 

But  this  defect  has  since  been  very  much  supplied  by  Cnmpton't 
Book  of  Practice  in  the  Courts  of  K.  B.  and  C-  P.  since  enlarged 
by  Scllon;  Jni/iey's  Praciice  in  the  same  courts;  Tidd's  Practice  in 
the  Court  of  K.  B.  and  perhaps  others  which  might  be  named,  if  not 
as  of  cijual  merit,  yet  of  considerable  utility. 

The  following  idea  of  Practice,  given  by  the  author  of  Eunomut, 
is  new,  and  it  is  believed,  accurate  as  far  as  it  goes:  it  may  afford  a 
pleasing  view  of  the  ratio7iale  of  Practice,  even  to  adepts^  but  it  is 
chit-fly  adapted  to  the  instruction  of  those  who  are  first  setting  out 
in  the  profession:  who,  cither  from  lectures  in  the  University,  or  in 
their  own  private  studies,  have  a  tolerable  notion  of  the  general 
principles  of  Law:  though  they  may  have  baiely  set  foot  in  Weti- 
minsier-Hall,  and  consequently  have  but  little  idea  of  the  Practice  of 
a  Coui't.  It  arises  on  the  following  case: 

A  person  who  has  a  cause  of  complaint,  cither  for  a  right  detained, 
or  an  injury  done,  is  determined  to  bring  his  jicdon:  and  by  his 
attorney  takes  out  Procas  against  the  party  complained  of;  io  conse- 
quence of  which,  the  latter  (who  is  called  the  defendant)  puts  in 
Bail:  either  common  or  special,  as  the  case  requires.  The  defendant 
being  thus  secured,  the  plaintiff  declares  in  proper  form  the  nature  of 
his  cause;  the  defendant  answers  this  declaration;  and  the  charge  and 
defence,  by  due  course  of  Pleading,  (in  the  course  of  which  may  be 
introduced  a  Demurrer  on  either  side,)  are  brought  to  one  or  more 
plain  simple  facts:  these  facts  arising  out  of  the  pleadings,  and 
thence  called  Isiues,  come  next  to  Trial  by  a  Jury;  who,  having 
heard  the  Evidence  on  an  issue  before  them,  find  (let  it  be  supposed) 
a  I'trdicf  for  tlie  plaintiff;  on  which  verdict  Judgment  is  afterwards 
entered.  The  i)laintiff 's  costs  of  suit  are  then  uixed  by  the  Officer 
of  the  Court;  and  the  judgment  is  put  in  Execution,  by  levying  on 
the  <lefc  iiriant's  effects  the  Damages  given  by  the  Juiy,  and  the  Costs 
allowed  by  the  Court;  w  hich  being  done,  there  is  an  end  of  the  suit, 
and  both  parties  are  once  more  out  of  Court.  [By  referring  to  the 
titles  in  this  Dictionary,  Distinguished  by  Italic  words,  in  the  above 
seruence,  further  information  on  each  head  will  be  obtained.] 

But  the  Practice  of  a  Court  in  civil  suits  arises,  in  a  great  measure 
from  the  interruption  in  the  above  regular  stages,  and  course  of  a 
cause.  Those  regular  stages  (as  to  the  time  and  manner  of  carrying 
ihcm  on)  arc  llicmselves  the  legitimate  ofispring  of  the  established 
Practice  of  the  Couit  where  the  cause  is  brought:  when  they  are 
pursued,  the  course  of  the  Proceeding  runs  on  smooth  and  silent, 
transacted  by  the  Atiornies  in  the  cause,  and  the  OITicers  of  the 
Court,  without  ever  being  heard  of  in  open  Court:  and  the  method 
of  transacting  this  business  is  that  PracHce,  the  knov/ledge  of  Avhich 
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more  immediately  concerns  the  Attomies  and  Officers.  The  ii-regu- 
larilics  and  informalities,  tUat  push  a  cause  o\it  of  its  course,  must  be 
redressed  by  the  interposition  of  the  Court;  and  it  is  this  kind  of 
business  that  furnishes  and  makes  up  a  great  part  of  the  visible 
Practice  of  the  Courts  of  Law  in  Term  time. 

It  was  above  stated,  that  the  Attorney  first  takes  out  /iroccss  against 
the  defendant,  in  order  to  make  him  appear.  But  this /irocfs*  may  be 
irregular,  and  then  it  will  produce  morions  to  aet  it  aaide;  as  for  in- 
stance, where  the  defendant  is  a  privileged  person,  it  may  not  only  be 
irregular,  but  highly  oppressive;  and  then  it  grounds  a  motion  for  an 
attachment  against  the  parties  executing  the  process,  as  for  a  con- 
structive contempt  of  the  Court.  This  is  a  general  motion,  and  may, 
as  the  oppression  which  produces  it,  arise  in  any  stage  of  the  cause. 
The  suit  itself,  as  well  as  the  process,  may  be  irregular,  and  then  it 
will  occasion  a  motion  to  stay  firocrfdiugs  in  a  cause:  as  where  the 
parties  have  agreed  to  compromise  the  matters  in  difference,  and  a 
release  is  not  executed;  for  the  release  when  executed  may  be  plead- 
ed in  bar  of  the  action.  The  first  process  may  be  regular,  aiid  the 
Jiait  may  not,  and  thence  arise  various  motions,  either  to  discharge 
tile  defendant  on  commrm  haii^  where  it  appears  from  the  affidavit  that 
he  is  not  liable  to  give  special  bail;  or  where  the  affidavit  to  hold  to 
bail  is  defective. — To  set  aside  a  Judge's  order,  made  at  his  chambers, 
relating  to  the  bail;  which  kind  of  motion  may  be  made  on  other 
grounds.  If  the  bail  is  regular  in  the  manner  of  putting  it  in,  but  sus- 
picious as  to  the  competency  of  the  bail,  the  plaintiff  gives  notice, 
and  the  defendant  moves  to  justify  bait  in  open  Court. 

The  Declaration  may  furnish  several  motions;  as  to  the  delivery 
of  it;  its  frame  and  structure;  or  the  neglect  of  it  by  the  defendant. 
Perhaps  it  cannot  be  delivered  in  tlic  conmion  form,  the  party  ab- 
sconding toavoid  it;  and  then  the  plaii^fiff  moves  that  some  other  ser- 
vice of  the  declaration  may  be  sufficient.  The  declaration  being  de- 
livered, the  defendant  may  apprehend  it  to  be  immoderately  prolix 
and  impertinent;  in  which  case  he  will  move  to  strii-e  out  some  counts 
in  the  declaration.  The  Court  usually  upon  this  order  it  to  be  referred 
to  the  Master  of  the  Plea  Office,  and  the  Master's  report  is  the 
ground  of  the  rule  afterwards  made.  morion  for  the  Master's  Ke- 
port  is  another  motion,  that  may  arise  in  various  parts  of  a  cause.  In 
action,  that  is  in  its  nature  transitory,  if  the  declaration  lays  the  cause 
of  action  in  one  county,  and  it  did  in  reality  arise  in  another,  the  de- 
fendant may  avail  himself  of  that  circumstance;  and  upon  affidavit 
apply  to  the  Court  for  the  plaintiff  to  change  the  Venue,  (that  is, 
the  place  where  the  cause  of  action  is  declared  to  have  happened,) 
from  the  first  county  to  the  latter.  The  vcnne  may  likewise  be 
changed  from  any  county  in  England,  wherever  the  cause  of  action 
arose,  to  that  of  Middlesex,  where  the  Court  sits,  if  the  defendant  is 
privileged  as  attendant  on  that  Court.  Where  the  Jury,  and  not  the 
venue,  is  to  be  changed,  as  where  the  material  evidence  arises  in  the 
place  laid,  but  no  jury,  common  or  special,  can  be  had,  disinterested, 
(as  in  case  of  a  county  cause  about  a  bridge,  or  the  like,)  it  is  usual 
to  move  for  a  trial  in  the  adjoining  coitnry,  upon  entering  a  sugges- 
tion on  the  roll,  'lee  this  Dictionary,  titles  Venue;  Trial. — A  sugges- 
tion on  the  roll  is  sometimes  entered  for  other  purposes;  as  where 
the  Sheriff  who  regularly  returns  the  process  is  partial.  See  title.? 
y.vry;  Sheriff';  Coroner 
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If  a  declaration  is  substantially  defective,  the  defendant,  instead  of 
answering,  demurs  to  it.  Sec  title  Demurrer.  If,  on  the  other  hand, 
the  declaration  is  delivered,  and  is  unexccptirjnablo,  and  the  defen- 
dant  neglects  to  answer  it  in  due  time,  the  plaintifl'  has  his  yactgrof n/ 
by  di fault;  but  if  the  plaintiff  is  over-hasty  in  signinsj  this  judgment, 
the  Court  will  interpose  on  a  motion  fo  set  i:  ahidc;  in  consequence  oi 
which,  the  defendant  will  be  at  liberty  to  plead.  The  motion  to  set 
aside  a  judgment,  obtains,  In  other  instances;  and  the  motion  for 
judgment.,  as  in  case  of  a  nonsuit,  arises  on  another  ground,  as  will  be 
shewn  hereafter;  and  see  title  .Vonsuit. 

When  the  defendant  comes  to  /dead  to  the  declaration,  instead  of 
making,  in  due  lime,  a  plain  denial  of  the  charge,  called  the  General 
Issue,  he  may  find  it  nccessar)-  to  vary  the  common  course,  either  by 
enlarging  the  time,  or  the  manner  of  pleading:  he  may  therefore 
move  for  time  to  /dead,  which  being  a  matter  of  indulgence,  the  Court, 
on  the  equity  of  the  case,  may  refuse  or  grant;  and  grant  without  or 
upon  terms.  At  Common  Law,  a  defendant  could  only  plead  a  single 
matter;  but  this  is  now  remedied  by  statute;  (see  title  Pleading;) 
and,  if  necessary,  the  defendant  acconlingly  moves  the  Court  for 
leave  to  /ilead  several  matters,  which  he  mentions.  Sometimes  this 
expedient  is  in  after-thought,  and  then,  as  it  tends  to  delay  the  plain* 
tiff,  the  defendant  moves  for  leave  to  vjit/idraiv  t/ie  general  issue,  and 
to  be  at  liberty  to  /ilcad  s/tecially;  sometimes  he  moves  the  contrary. 

The  plea,  replication,  rejoinder,  Stc.  arc  at  length  settled  on  re- 
cord, and  come  to  an  issue;  which  remains  to  be  settled  by  a  Jur)  ; 
in  order  to  which  all  the  record  down  to  the  issue,  wliich  it  includes, 
is  transcribed  from  what  is  called  the  plea-roll,  and  which  is  only  pan 
of  a  large  bundle,  comprehending  the  cases  of  many  other  persons; 
and  never  stirs  out  of  the  custody  of  the  Court:  'l  hat  manuscript  is 
called  the  A7si  Prius  Roll;  as  the  Msi  Prius  roll,  after  it  is  returned 
from  the  trial,  assumes  the  name  of  the  Postea.  See  titles  Pleading; 
JVtai  Prius;  Postea;  Record. 

Between  the  issue  and  the  trial,  several  motions  may  happen, 
which  may  either  put  off  the  trial  or  not;  ot  the  latter  kind,  and  at 
this  stage,  is  a  motion  by  the  defendant  for  leave  to  /laij  money  into 
Court.  See  title  Money  into  Court. 

Many  circumstances  may  make  it  necessary  to  postpone  a  trial,  or 
vary  the  common  forms  of  examination.  The  necessary  witnesses 
in  the  cause  may  reside  altogether  abroad,  or  being  there  for  a  time, 
may  not  be  likely  to  return  at  the  regular  time  of  the  trial:  In  the 
first  case,  the  Court  is  moved  for  a  commission  lo  examine  ipilnesses 
on  interrogatories;  which  are  settled  here,  sent  over,  and  with  their 
answers  properly  attested,  are  sent  back,  and  read  in  evidence  at  the 
trial.  See  title  De/iosilions.  In  the  latter  case,  the  trial  is  delayed  on 
motion,  to  /lui  it  ojf  for  the  absence  of  a  material  ivitnei^s:  But  if,  by 
this  delay,  the  other  party  is  likely  to  lose  evidence  that  is  ready  at 
the  lime;  cither  in  case  a  witness  is  so  old  and  infirm,  as  not  to  be 
likely  to  survive  the  arrival  of  the  evidence  on  the  other  side;  or  in 
case  his  necessary  business  obliges  him  to  leave  England  before  the 
trial  can  come  on;  in  this  case,  a  motion  is  made  by  the  party  affect- 
ed, to  examine  such  witness  de  bene  esse;  that  is,  to  admit  the  depo- 
sitions, so  taken,  as  evidence,  if  the  person  cannot  afterwards  be  ex- 
amined at  the  trial:  If  a  witness,  under  none  of  these  capacities,  be- 
ing duly  summoned,  neglect  to  attend,  he  is  liable  to  an  action  on 
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tlie  statute  (3  Eliz.  c.  9.)  for  damages;  or  the  Court  will  punish 
him  criminally  for  the  contempt  on  a  motion  for  an  Jtiac/mmir.  See 
title  Evidence  II.  2.  Motions  may  also  arise  respecting  wrilicn  evi- 
dence, as  for  leave  to  itis/ieci  and  lake  collies  of  Corlioration  books;  or 
for  an  order  to  firoduce  them  at  the  Trial. 

Not  only  the  AVitnesses  in  a  cause,  but  the  Jury,  may  occasion  par- 
ticular applications  to  the  Court:  so  may  the  nature  of  the  cause  in 
question;  and  so  may  the  course  of  Judicature  itself.  The  nature  of 
the  cause  sometimes  requires  the  Juiy  to  see  the  very  spot  where 
the  matter  in  dispute  arises;  in  which  case,  after  issue  joined,  the 
Court  is  moved  for  a  -vierj.  See  titles  Jury  I;  View.  In  cases  also 
where  the  cause  is  eitherof  a  nature  to  exceed  the  apprehension,  or 
to  inflame  the  passions,  of  a  common  Jury,  a  Special  Jury  will  be 
moved  for.  See  title  Jury  I.  Sonieumes  the  cause  is  apparently  like- 
ly to  be  very  long,  intricate,  and  important,  either  in  its  value  or  its 
conseciuences;  from  whence  arises  a  motion  for  a  Trial  ai  Jiar.  Sec 
title  Trial. 

AVhen  the  cause  is  brought  to  the  Assises,  the  Jury  sworn,  and  the 
Witnesses  examined;  the  trial  goes  on,  or  it  does  not;  if  it  goes  on, 
either  a  verdict  is  given,  or  it  is  not:  if  a  verdict  is  given,  it  is  either 
for  the  plaintiff  or  the  defendant.  The  Jury  may  be  sworn,  and  the 
Witnesses  may  be  in  part  examined;  and  yet  the  trial  may  stop;  be- 
cause the  parties,  may  then,  or  at  any  time,  compromise  the  matter 
in  difference,  or  agree  to  refer  it  to  arbitrators;  in  either  case,  a  rule 
is  matle  at  the  Assises  (called  an  order  of  .\isi  Prius,)  and  motion  is 
afterwards  made,  lo  make  the  order  of  Priua  a  Kule  of  Court. 
See  title  .<?roarrf  VI. 

But  the  cause  may  go  on,  and  yet  not  get  to  a  verdict;  for  if  the 
plaintiif  does  not  prove  his  case,  the  defendant  calls  no  evidence; 
and,  instead  of  a  verdict  on  cither  side,  there  is  a  jVomuii.  Wherever 
a  verdict  is  given,  the  plaintiff  at  least  must  give  evidence  to  main- 
tain his  declaration.  Where  evidence  is  produced  on  both  sides, 
the  verdict  is  given  for  tlie  plaintiff  or  defendant,  according  to  the 
superior  weight  of  evidence.  See  title  Jury  III. 

Here  closes  the  trial;  and  from  this  period  it  is  that  the  record  as- 
sumes the  name  of  the  Pusiea;  and  if  the  trial  is  decisive,  neither  the 
I^aw  nor  the  fact  being  afterwards  controverted,  the  jioatea  is  deli- 
vered by  the  proper  officer  to  the  Attorney  of  the  victorious  party  to 
sign  his  judgment:  but  in  many  cases,  after  a  verdict  given,  there  is 
room  lo  question  its  validity;  in  which  case,  the /<i/s/<a  remains  in 
the  custotly  of  the  Court.  The  verdict  may  be  exceptionable,  either 
from  misdirection  of  a  Judge  in  point  of  Law,  or  the  misbehaviour  oi* 
the  Jury;  in  which  case,  a  motion  may  be  made  to  set  it  aside:  as  it 
may  on  other  grounds;  as  from  its  being  clearly  contrary  to  evidence, 
or  in  the  damages  given  greatly  exceeding  the  injury  sustained;  on 
I>oth  which  accounts,  a  ne^v  t.iul  may  be  moved  for.  See  title  Trial. 
If  the  verdict  itself  stands  unimpeached,  yet  some  original  defect  may 
appear  on  the  face  of  the  record,  which  shews  that  no  verdict  ought 
to  have  been  given;  or  though  given,  no  judgment  can  be  had  on  it; 
and  when  this  happens,  the  motion  is  in  Arreat  of  Judgment.  See 
title  Judgment  III. 

.Supposing  the  verdict  and  record  to  stand  clear  of  all  objections, 
the  judgment  follows  of  course;  and  after  judgment.  Execution;  the 
purpose  of  which  execution  is,  to  levy  the  damages  assessed  by  the 
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Jury,  and  ihc  costs  allowed  by  the  Court.  The  execution  however 
may  for  a  short  time  be  interrupted,  in  case  any  objection  arises  to 
the  taxation  of  costs,  and  then  a  motion  may  be  made,  far  the  Master 
to  revirm  hi.i  caxulion:  this,  and  every  act  of  the  Master,  being  liable 
to  be  reviewed  on  appeal  to  the  Court;  though  in  judging  of  ordinary 
stages  of  practice,  he  is  invested  with  original,  and  comj>etent  juris- 
diction. If  the  Shcriff,ov  his  tXlicers,  misbehave  in  respect  to  the  ex- 
ecution, (as  in  any  other  service  of  a  writ,)  this  may  produce  a  motion 
for  an  .'Ulaclinie?tt  against  them. 

When  execution  is  over,  the  cause  is  over:  but  a  cause  may,  on 
many  occasions,  conic  much  sooner  to  an  end,  and  in  a  direction  very 
difl'erent  from  what  has  been  mentioned;  it  may  come  sooner  to  a 
trial,  or  it  may  come  to  execution  without  a  trial. 

In  the  case  put  at  setting  out,  and,  in  the  general  exposition  of  the 
case,  it  has  been  supposed  that  the  defendant  pleaded  to  the  declara- 
tion: but  it  was  intimated,  that  if  he  neglected  to  plead,  judgment 
would  be  had  against  him  by  default;  in  consequence  of  this  default 
of  a  plea,  the  truth  of  the  fact  is  confessed,  and  cannot  be  aftenvards 
litigated,  as  on  a  trial;  but  this  judgment,  though  it  operates  so  as 
to  preclude  the  defendant  from  controverting  the  fact,  which  is  the 
cause  of  action,  does  not  go  to  a  confession  of  the  damages  laid  in  the 
declaration;  which  must  be  ascertained  on  a  IVrit  of  Inguiry.  Sec 
title  Judgment  1 — In  this  course  of  proceeding,  motions  may  arise 
fo  set  aside  the  judt^nifjif^  and  writ  of  Inquiry  issued  thereon,  as  irre- 
gular;— to  CXI  cute  a  "ivrit  of  Irit/itiry  before  a  Judge^  instead  of  a  She- 
riff, where  it  is  a  matter  of  importance; — and  sometimes  for  a  ntn 
writ  of  J)i</uiry,  for  excessive  damages,  in  the  same  manner  as  for 
a  new  trial  on  those  grounds.  See  title  Trial. 

There  are  two  cases  however,  where  the  admission  of  the  defen- 
dant silences  all  future  inquiry,  either  as  to  the  truth  of  the  fact,  or 
the  quantity  of  the  damages;  that  of  a  direct  confession  of  the  action; 
and  a  warrant  of  attorney  to  confess  a  judsfment:  this  latter  occasions 
a  motion  very  often;  for  where  it  is  above  a  year  standing,  motion 
must  be  made  for  leave  to  file  the  IVarrant  of  Attorney.,  on  affidavit  of 
the  defendant  being  still  alive,  and  the  debt  unpaid:  And  motions  may 
be  made  to  set  aside  the  IVarrant  of  Attorney,  if  not  regularly  exe- 
cuted. See  title  Judgments  acknoiL'hdged  for  Debts. 

A  matter  may  come  sooner  to  a  trial,  by  means  of  an  Issue  directed 
by  the  Court;  which  obtains,  in  a  Court  of  Law,  principally  where  » 
question  of  civil  right  is  involved  in  a  criminal  prosecution  for  amis- 
demeanor;  in  which  case,  it  is  the  usual  lenity  of  the  Court,  to  sus- 
pend the  latter  till  the  former  has  been  tried:  Or  where  a  Court  of 
Kquity  directs  facts  to  be  inquired  of  at  Law,  and  does  not  rest  the 
case  on  depositions.  See  title  Feigned  Issue. 

What  has  been  said  relates  merely  to  the  Practice  of  the  Courts  in 
civil  Suits:  and,  in  general,  concerns  the  trial  of  a  cause.  To  give  a 
full  or  general  idea  of  Practice,  it  may  be  necessary  to  establish  a 
distinction  between  such  motions,  as  are  in  their  nature /irevious  to  the 
trial  itself,  or  subseyuent  to  it:  Of  the  former  sort,  are  motions  to  stay 
proceedings  in  a  cause;  motiosis  relating  to  bail;  to  declarations;  to 
the  time  and  manner  of  pleading;  for  changing  venues;  Special  Ju- 
ries; and  many  others  above  particularized:  Of  the  latter  sort  neces-, 
sariiy,  are  motions;  to  set  asitle  verdicts;  for  new  trials;  in  arrest  of 
judgment;  on  writs  of  inquiry;  and  others,  that  arc  easily  classed 
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according  to  this  division.  There  are  some  motions  that  in  the  ab- 
stract arc  of  an  ambiguous  nature,  and  may  arise  in  any  part  of  the 
cause,  either  before  or  after  a  trial;  as,  Motions  for  an  Attachmcni; 
for  a  Master's  report;  and  others. 

Every  motion  hitherto  has  been  supposed  to  have  some  relation  to 
the  trial  of  a  cause;  there  are  some  few  entirely  independent  of  it; 
as  a  Motion  for  a  Prohibition;  applications  for  summary  relief,  under 
various  statutes,  relating  to  articles  of  Clerks;  to  Altornies;  Insol- 
vent debtors;  and  others  of  that  stam[j.  See  further  title  Motion  in 
Court. 

Part  of  the  visible  Practice  of  the  Court  also  arises  from  Casea  di- 
rected out  of  Chancery;  fi/tccial  i'erdicls  and  IV^riis  of  Error;  all  of 
which  are  argued  at  the  bar,  and  determined  by  the  Judges. 

The  Practice  of  Courts  of  Equity  may  be  deduced  in  a  manner  si- 
milar to  the  above,  by  attending  to  the  several  stages,  from  the  filing 
of  the  bill  to  the  execution  of  the  decree.  See  title  Chancery. 

The  Crovm  Business,  or  Criminal  Practice,  of  which  the  Court  of 
K.  B.  has  exclusive  jurisdiction,  does  not  admit  of  the  application  of 
the  same  idea:  much  the  greatest  part  of  it  is  independent  of  any 
solemn  trial;  and  the  trials  themselves  are  too  simple  to  endure  much 
interruption,  or  branch  out  into  many  points  of  Practice.  This  Crown 
Practice  may  be  divided  into  such  matters  as  originally  commence 
in  that  Court;  aiul  such  as  are  removed  into  it,  from  other  inferior 
jurisdictions:  Of  both  which  kinds,  taken  together,  are,  motions  for 
an  habeas  Cor/ius;  Mandamus;  (though  this  and  the  motion  for  a 
Quo  fVarranro,  in  cases  relating  to  Corporations,  partake  also  of  a 
civil  as  well  as  a  criminal  nature;)  to  exhibit  .Articles  of  the 
Peace;  motions  relating  to  the  discharge  of  Recognizances;  to  remove 
Indictments,  orders  of  Sessions,  Convictions,  made  by  Justices,  <^c. 
from  their  common  ordinary  course  of  proceeding,  by  writ  of  Certio- 
rari, into  this  Court,  on  some  foundation  of  complaint  against  them. 
The  visible  Practice,  that  occasions  this  removal,  and  that  arises  from 
it,  may  be  resolved  into  these  few  motions,  very  simple  in  their  kind, 
though  infinitely  diversified  as  to  their  objects,  viz.  The  genei-al  Mo- 
tion to  remove  the  indictment,  order  or  conviction  by  Certiorari; 
Motion  to  qjtash  the  indictment.  Sec.  when  it  is  removed.  In  the  case 
of  an  indictment,  removed,  either  on  a  demurrer,  it  is  set  down  to  be 
argued;  or  motion  is  made  to  quash  it  befoi  e  trial;  or  Motion  in  Arrest 
of  Judgment;  or  Motion  for  Judgment  after  the  trial. 

But  the  most  extensive  Jurisdiction  is  involved  in  matters  of  origi- 
nal cognisance,  whether  it  regards  indictments  or  informations;  or 
such  matters  as  are  entirely  independent  of  either,  or  any  solemn 
trial;  such  as  begin  and  end  on  motions. 

There  is  little  or  no  difference  between  an  indictment  commenced 
in  this  Court,  or  removed  from  another  jurisdiction,  as  to  motions 
concerning  them.  As  to  Informations,  though  altogether  the  Creature 
of  this  Court,  they  admit  but  of  three  motions;  the  a/ifiiication  to  the 
Court  10  grant  it:  when  granted,  and  tried,  a  casual  motion,  in  arrest 
of  Judgment,  on  grounds  arising  from  the  record  itself:  or,  where  the 
charge,  in  the  information  and  the  verdict  are  both  incontestable,  the 
motion  for  judgment. 

To  recapitulate  all  in  a  few  words: — Practice  in  general,  it  appears, 
is  cither  in  civil  or  Crown  causes.  In  civil  causes,  it  is  either  inde- 
pendent of  a  trial,  or  relative  to  it:  if  relative  to  it,  it  arises  from 
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something  applied  for  either  before  or  after  a  trial.  In  Crown  cawscst 
the  only  distinction  made  was,  cither  as  it  concerned  the  original 
jurisdiction  of  the  Court,  or  such  as  is  exercised,  as  it  were,  on 
appeal.  "  And  unless  (concludes  the  Writer,  from  whom  the  fore- 
going sketch  has  been  extr.ictcd  and  abridged)  I  was  to  read  over  to 
you  a  hundred  (he  might  have  added  or  morr)  rules  of  Court,  and 
the  several  cases  and  books  on  this  subject,  (which,  by  the  bye,  I 
would  not  wish  any  enemy  I  have  to  do,)  I  cannot  undertake  to  be 
more  explicit  on  this  subject." 

PR£CEPT()Rlfc;S,  Prxcf/iioric^  A  kind  of  benefices,  having 
their  name  from  being  possessed  by  tlic  more  eminent  Trmplart, 
whom  the  Chief  Master  by  his  authority  created  and  called  frtce/i- 
lores  Tem/ili.  And  of  these  Prtrrinorirs  there  are  recorded  sixteen, 
as  belonging  to  the  Templara  in  lingiand^  viz.  Crcining  Trmjilc,  £ai- 
nhal^  Hhirigayy  Ntiuland^  Yrvelei/^  irit/ia?n,  Tein/iUbrueret  IVi/tiriglony 
Hothdeyy  Ovtmngton,  Ti-m^ite  C'oiiibr^  Trpbif^h^  Hibntane^  Mount  St, 
JoAti,  Trm/ilc  A'uswn,  and  Temfilc  Hursi,  Mon.  ~1ng(.  ii  543.  But  some 
authors  say,  these  places  were  cells  only,  subordinate  to  iheir 
principal  mansion  in  the  Tempte  in  London.  See  slat.  anii([.  32  Ncn. 
8.  f.  24. 

PR.ECIPE;  See  title  original. 

PRAECIPE  IN  CAPITE,  The  writ  of  right  for  the  King's  imme- 
diate tenants  in  capites  when  they  are  deforced  of  lands  or  tenements. 
3  Comm.  c.  10.  /i.  195.  Sec  title  tl'rit  of  Right. 

PRvKClPF,  QUOD  REUDA'i";  See  titles  tine  of  Lands;  Recovery. 

PR.'ECIPl  riUM,  A  punishment  inflicted  on  criminals,  by  casting 
them  from  some  high  phicc.  Maim^.  lib.  5.  155. 

PR^EFECTUS  VILLjE,  Is  the  same  as pr^/tositus  vilU.  i.  e.  the 
Mayor  of  a  town.  Le.v.  Ld.  Confess,  c.  28. 

PRjF.KlNIC,  That  fine,  which  on  suing  out  the  wiit  of  covenant, 
on  levying  fines,  is  paid  before  the  fine  is  passed.  See  title  Fine  of 
Lands. 

PR£MUNIRE. 

Corrupted  from,  or  apparently  synonynjous  with,  Prxmoneri, "  to 
be  fore  warned;"  and  therefore,  accordini;  totheprovcrb.ybrc-wrwrt/.-sec 
Du  Cange  in  v.']  The  writ  so  called,  or  the  ofience  whereon  the  writ  is 
granted;  the  one  may  be  understood  by  the  o'.her.  Theofi'enceisof  a  na- 
ture highly  criminal,  though  not  capita!,  and  more  immediately  afiect- 
ing  the  King  or  his  Government.  It  is  named,  from  the  words  of  the 
writ,  preparatory  to  the  prosecution  thereof,-"  Pnemnnire  facias  A.  B. 
— Cause  ^.  D.  to  be  forwarned — that  he  appear  before  us  to  answer 
the  contempt  \\  herewith  he  stands  chargetl;"  which  contempt  is  par- 
ticularly recited  in  the  preamble  to  the  writ.  It  took  its  original  from 
the  e.sorbitaut  power  claimed  aiid  exercised  in  England  by  the  Pope; 
and  was  oi  iginally  ranked  as  an  olfence  immediately  against  the  King; 
because  it  consisted  in  introducing  a  foieign  power  into  this  land,  and 
creating  ini/ierium  in  im/ierio^  by  paying  th»t  obedience  to  papal  pro- 
cess, which  constitutionally  belonged  to  the  King  alone,  long  before 
the  Reformation  in  the  reign  of  Henru  \"III.  Sec  4  Comm.  c.  8. 

The  church  of  Rome.,  imdcr  pretence  of  her  supremacy,  and  the 
dignity  of  St.  Peter's  chair,  took  on  her  to  bestow  most  of  the  ec- 
flesiastical  livings,  of  any  worth  in  Kngland,  by  mandates,  before 
they  were  void;  pretending  therein  great  care  to  see  the  Church  pro- 
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vidcd  of  a  successor  before  ii  needed.  Whence  these  mandates  or 
bulls  were  called  gr-ada  cxfitctativx  or  firovisioncs^  whereof  see  a 
learned  discourse  in  Duarcnus  de  Bent^ciiSi  lib.  3.  c.  1. — These  pro- 
visions were  so  common,  that  at  last  it  was  necessaiy  to  restrain  thera 
by  the  Laws  of  the  Land. 

In  the  o5th  year  of  Edw.  L  was  made  the  first  statute  against  papal 
provisions,  35  E.  \.  st.  1;  being,  according  to  CoXf,  the  founda- 
tion of  all  the  subsequent  statutes  of  PrxniuJiire.  It  recites,  that  :he 
abbots,  priors,  and  governors,  liad,  at  their  own  pleasure,  set  divers 
impositions  upon  the  monasteries  and  houses  in  their  subjection;  to 
remedy  which,  it  was  enacted,  that  in  fuiure,  religious  persons  should 
send  nothing  to  their  superiors  beyond  the  sea;  and  that  no  imposition 
whatever  should  be  taxed  by  priors-uliens.  ]^y  stat.  25  £.  3.  st.  5.c.  22, 
it  was  enacted,  that  if  any  one  purchased  a  provision  of  an  abbey  or 
priory,  he  should  be  out  of  the  King's  protection.  And  by  stat.  25  E. 
3.  8t.  6.  (c.  2.):  27  E.  3.  st.  1.  f.  1:  38  E.  3.  &t.  L  c.  4;  and  stat.  2.  cc. 
],  2,  3,  4.  it  was  enacted,  that  the  Court  of  Rome  should  not  present 
or  collate  to  any  Bishopric  or  living  in  England:  and  that  whoever  dis- 
turbed any  patron  in  the  presentation  to  a  living,  by  virtue  of  a  papal 
provision,  such  person  should  pay  fine  and  ransom  to  the  King,  at  his 
will;  and  be  imprisoned  till  he  renounced  such  provision.  The  same 
punishment  was  inflicted  on  such  as  should  cite  the  King,  or  any  of 
his  subjects,  to  answer  in  the  Court  of  Home.  By  stats.  3  R.  2.  c.  3: 
7  R.  2.  c.  12,  it  was  enacted,  that  no  alien  should  be  capable  of  letting 
his  benefice  to  farm;  in  order  to  compel  such  as  had  crept  in,  at  least 
to  reside  on  their  preferments:  and  that  no  alien  should  be  capable  of 
being  presented  to  any  ecclesiastical  preferment,  under  the  penalty  of 
tlie  statutes  of  Provisors.  By  utai.  12  R.  2.  r.  15,  all  liegemen  of  the 
King,  accepting  of  a  living  by  any  foreign  provision,  were  put  out  of 
the  King's  protection,  and  the  benefice  made  void;  to  which  stat.  13 
R,  2.  St.  2.  c.  2.  adds  banishment  and  forfeiture  of  lands  and  goods; 
and  by  c.  3.  of  the  same  statute,  it  was  enacted,  that  any  person  bring- 
ing over  any  citation  or  excommunication  from  beyond  sea,  on  account 
of  the  execution  of  the  foregoing  statutes  of  Provisors,  should  be 
imi>risoned,  forfeit  his  lands  and  goods,  and  moreover  suffer  pain  of 
life  and  member. 

In  the  writ  for  the  execution  of  these  statutes,  the  words  Prxm-u- 
7iire  facias  being  used  to  command  a  citation  from  the  party,  have  deno- 
minated in  common  speech,  not  only  the  writ,  but  t/ir  offvncr  itself^  of 
maintaining  the  papal  power  by  the  name  ot  Framunirc.  Thesfaf.  16 
R.  2.  c.  5.  which  is  the  statute  generally  referred  to  by  all  subsequent 
statutes,  is,  accordingly,  usually  called  the  statute  cf  Pramunire.  It 
enacts,  that  whoever  procures  at  Rome  or  ehexvhervj  any  translations, 
processes,  excommunications,  bulls,  instruments,  or  other  things, 
w  hich  touch  the  King,  against  him,  his  Crown  and  Realm,  and  all 
persons  aiding  and  assisting  therein,  shall  be  put  out  of  the  King's 
protection;  their  lands  and  goods  forfeited  to  the  King's  use;  and  they 
shall  be  attached  by  their  bodies  to  answer  to  the  King  and  his  Coun- 
cil; or  process  of  Prxmimire  facias  shall  be  made  out  against  them 
as  in  other  cases  of  Provisors.  By  stat.  2  H.  4.  c.  3.  all  persons  who 
accept  any  provision  from  the  Pope,  to  be  exempt  from  canonical 
obedience  to  their  proper  Ordinary,  were  also  subjected  to  the  pen- 
alties of  Pramunire.  'I'his  is  said  to  be  the  last  anlient  statute  can- 
'•eming  this  offence  till  the  Kcfonnation. 
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Bat  by  stat.  2  Hen.  4.  c.  t.  whoever  shall  put  in  execution  bulls 

purchased  by  those  of  tlic  order  of  Culeaux,  to  he  discharged  of 
titlics,  shall  incur  the  like  penalty:  they  were  also  furilier  restrained 
by  a'Mla.  6  Hen.  +.  r.  1:7  t!tn  4.  c.  8;  9  Hni.  4.  r.  8:  and  3  Hen.  i. 
ca/i.  4j  by  which,  the  statutes  above  mentioned  arc  enforced  and  ex- 
plained: And  by  slal.  23  /'m.  8.  r.  2  §  22.  whoever  shall  sue  for  or 
execute  any  licence,  dispensation,  or  faculty  from  the  see  of  Rome: 
and  by  stat.  28  Hen.  8.  c.  15.  (by  which  all  bulls,  briefs,  fs'f.  obtained 
from  Komi,  arc  made  voi<!,)  whoever  shall  use,  allege,  or  plead  the 
same  in  any  Court,  unless  they  were  confirmed  by  this  statute,  or 
afterwards  by  the  King,  shall  incur  the  like  penalty.  Firfe  Reg.  54: 
3  Just.  I  c7. 

The  penalties  of  Prxmunire  have  been  since  applied  to  other  of- 
fences, ;omc  of  which  bear  moie  some  less,  and  some  no  relation  to 
this  original  offence,  as  shall  be  hereufter  noticed. 

Whenei  cr  it  is  said,  that  a  person,  by  any  act,  incurs  a  Pritmunire, 
it  is  meant  to  express,  that  he  thereby  incurs  the  penalties  which, 
by  the  diUcrent  statutes  above  mentioned,  are  inflicted  for  the  of- 
fences therein  described.  See  4  Comm.  c.  8.:  I  Inst.  391.  in  n.  2. 

Prosecutions  on  a  Prxmtinirt,  it  is  remarkable,  are  unheard  of  in 
our  Courts:  there  is  only  one  instance  of  such  a  Prosecution  in  the 
Stutc  Trials:  in  which  case,  the  penalties  of  a  Prxmunire  were  in- 
flicted upon  some  persons,  for  refusinj;  to  take  the  Oath  of  Allegiance 
(see  /los!,  I.)  in  the  rc\%n  of  King  Charles  II.  Harg.  St.  Tr.  ii.  263. 

Having  said  thus  nmch  generally,  we  may  proceed  further  to  con- 
sider the  subject  under  the  following  heads: 

I.  M'hat  O^rncexy  besides  tkone  already  sficcijicd,  come  under  the 

Kotion  rtf  a  Praemunire. 
II.  Of  the  Punishment  in  a  Praemunire. 

I.  At  the  time  of  the  Keformation,  the  penalties  of  Prxnnmire 
were  extended  to  more  papal  ubuses  than  before;  as  the  kingdom  then 
entirely  renounced  the  aumoriiy  of  the  see  of  Rome,  though  not  all 
the  doctrines  of  the  Roman  Church.  .■Vnd  therefore,  by  the  several 
statutes  24  Hen.  8.  c.  12.:  25  Htn.  8.  cc.  19,  21.  to  appeal  to  Rome 
from  any  of  the  King's  Courts,  which  (though  illegal  before)  had  at 
limes  been  connived  at;  to  sue  to  Rome  {or  any  licence  or  dispensa- 
tion; or  to  obey  a:  y  process  from  thence;  are  made  liable  to  the  pains 
of  Prxmuiiirc.  And,  in  order  io  restore  to  the  King,  in  effect,  the 
nomination  of  vacant  bishoprics,  and  yet  keep  up  the  established 
forms,  it  is  enacted  by  slat.  25  Hen.  8.  c.  20.  that  if  the  Dean  and 
Chapter  refuse  to  elect  the  person  named  by  the  King,  or  any  Arch- 
bishop or  Bishop  Io  confir.r.  or  consecrate  him,  they  shall  fall  with- 
in the  penalties  of  the  statutes  of  Pr^munire, 

Exercising  the  jurisdiction  of  a  Siilfragan,  without  the  appoint- 
ment of  the  Bishop  of  the  diocese,  is  also  made  a  Pnemunire:  by 
slal.  26  //.  8.  c.  14.;  which  sets  forth  at  Lirge  how  Suffragans  are  to 
be  nominated,  t^c  See  title  bishnjis. 

.  Also  by  stat.  5  Eliz.  c.  I. to  refuse  the  Oath  of  Supremacy  will  incur 
the  pains  of  Prxmunir'-,  and  to  defend  the  Pope's  jurisdiction  in  this 
realm,  is  a  Prxmitnire  for  the  first  offence,  ami  High  Treason  for  the 
second.  So  loo,  by  stut.  13  KHz.  c.  2.  any  pci  son  importing  any  jignm 
JJei,  crosses,  beads,  or  other  superstitious  things  pretended  to  be  hal- 
Igwcd  by  the  Bishop  of  Rome,  and  tendering  the  same  to  be  used;  or 
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receiving  the  same  with  such  intent,  and  not  discovering  the  offender; 
or  a  Justice  of  the  Peace,  who,  knowing  thereof,  sh;\ll  not  within  1* 
days  declare  it  to  a  Privy  Councillor;  all  incur  a  Framunire.  Lastly, 
to  contribute  to  the  maintenance  of  a  Jesuit's  college,  or  any  popish 
seminary  whatever,  beyond  sea;  or  any  person  in  the  same;  or  to  con- 
tribute to  the  maintenance  of  any  Jesuit  or  popish  priest  in  liii^Umdf 
is  by        27  Eliz.  c.  2.  made  liable  to  the  penalties  of  Prxmunire. 

Thus  far  the  penalties  of  Piwmumrr  seem  to  have  kept  within  the 
proper  bouinls  of  their  oriyinjl  insiiiulion, — the  depressing  the  power 
of  the  Pope:  but  they  being  pains  of  no  inconsiderable  coiisetiucncc, 
it  has  been  thought  fit  to  apply  the  sanie,  as  already  hinted,  to  other 
heinous  ollenccs. 

Derogating  from  the  King's  Common  Law  Courts,  is  said  to  have 
been  an  high  offence  at  Common  Law,  and  is  made  a  Prxmunire  by 
many  antient  statutes;  for,  by  the  slat.  2"  £.d.  3.  f.  I.  of  Provisors,  If 
any  Subject  draw  any  out  cl  tl»e  realm  in  plea,  whereof  the  cogni- 
zance pertains  to  the  King's  Court,  or  of  things  whereof  judgments 
be  given  in  the  King's  Courts,  or  sue  in  any  other  Court  to  defeat  or 
impeach  tlie  judgments  given  in  the  King's  Courts,  he  shall  be 
warned  to  appear,  ts'c.  in  proper  person,  at  a  day,  contaming  the 
space  of  two  months,  at  which  if  he  appear  not,  he  and  his  proc- 
tors, Cff-  shall  be  put  out  of  the  King's  protection,  his  lands  and 
chattels  lorCeited,  his  body  imprisoned,  antl  ransomed  at  the  King's 
will,  Ufc.  Hee  also  alal.  16  A.  3  c.  5. 

lu  the  construction  of  these  statutes,  it  hath  been  held,  that  certain 
Contmissioncrs  of  Sewers,  for  summoning  one  before  them  who  had 
got  a  judgment  at  law,  and  imprisoning  him  till  he  would  release 
it,  were  guilty  of  a  Prxmunire.  2  ISuUt.  299:  3  Imt.  12s:  Cro.  Jac. 
336. 

Also  suits  in  the  .\dmiralty  or  Ecclesiastical  Courts  within  the 
Realm  for  matters  which,  upon  the  face  of  the  libel  itself,  appear  to 
belong  only  to  the  cognizance  of  the  temporal  Courts,  arc  said  to  be 
\vilhin  Stat.  16  PicA.  2.  by  force  of  the  words  "  or  elsewhere."  1 
Hawk.       C.  c.  19.  §  14— 19. 

And  it  hath  been  formerly  holden,  that  even  suits  in  a  Court  of 
Equity,  to  relieve  against  a  judgnie'itat  Law,  were  within  the  danger 
of  these  statutes;  especially  if  they  tended  to  controvert  the  very  point 
determined  at  Law,  or  to  relieve  in  a  matter  relievable  at  Law.  4  JVew 
Mr.  140. 

By  slat.  \  h2  P.  If  M.  c.  8.  §  40,  to  molest  the  possessors  of  abbey 
lands,  granted  by  Parliament  to  Hm.  \1II  and  Jidia.  VI.  is  a  Pra- 
munire. — So  likewise  is  the  offence  of  acting  as  a  broker  or  agent  in 
any  usurious  contract,  where  above  10  /irr  cmt.  interest  is  taken;  by 
Stat.  13  Etiz.  c.  8 — To  obtai:i  any  stay  of  proceedings,  other  than  by 
"  arrest  of  judgment  or  writ  of  error,  in  any  suit  for  a  monoixily,  is 
likewise  a  Prxmunire;  by  stat.  21  Jac.  1.  c.  3.  §  4 — To  obtain  an  ex- 
clusive patent  for  tlie  sole  making  or  importation  of  gunpowder  oi 
arms,  or  to  hintlcr  others  from  imi)ortir'g  them,  is  also  a  Prxmunire 
by  two  statutes:  the  one,  sial.  16  Car.  1.  r.  21.  the  other,  slat.  1  Jac. 
2.  c.  8. — On  the  abolition,  by  alal.  12  Cn-.  2.  c.  24.  of  purveyance,  and 
the  prerogative  of  pre-emption,  or  taking  any  victual,  beiists.  or  goods 
for  the  King's  use,  at  a  stated  pricCfA'ithout  consent  of  the  proprietor, 
the  e.-ieriion  of  any  such  power  for  the  future  was  declared  to  incur 
the  penalties  of  Prxmunire.  See  tide  Pourueuancc. — To  assert,  ma- 
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liciously  and  advisedly,  by  speaking  or  writing,  that  botli  or  either 
Hinise  of  Parliament  have  a  legislative  authority  without  the  King, 
is  declared  a  Frumunirr  by  iiai.  13  Car.  2.  slat.  I.  c.  1. — So,  to  con- 
spire to  avoid  the  seizure  or  forfeiture,  upon  the  importation  of  catUe, 
as  mentioned  mutat.  20  Car.  2.  c.  7. — Uy  the  Habeas  Corfiua  Act  also, 
mat.  3 1  Car.  2.  c.  2.  it  is  a  Prxniunirc,  and  incapable  of  the  King's 
pardon,  besides  other  heavy  penalties,  to  send  any  subject  of  this 
realm  a  prisoner  into  pans  beyond  the  seas.  See  title  Nadeat  Cor/ius. 
' — By  ftfaf.  1  11'.  cjy  A/.  St.  I.  c.  8.  persons  of  eighteen  years  of  age,  re- 
fusing to  take  the  new  Oaths  of  Allegiance,  (and  formerly  of  Supre- 
macy, see  title  jVonJurora;  Oathsy')  upon  tender  by  the  proper  magis- 
trate, are  subject  to  the  penalties  of  a  Pntmunire;  and,  by  tial.  7  Sc8 
W.  3.  c.  4,  Serjeants,  Counsellors,  Proctors,  Attornies,  and  all  Offi- 
cers of  Courts,  practising  without  having  taken  the  Oaths  of  Alle- 
giance, (and  formerly  of  Supremacy,  and  subscribed  the  declaration 
against  Popery,)  are  guilty  of  a  /*r*muwirr,  \s  hether  the  oaths  be  ten- 
dered or  not.  See  title  Oaths. — By  slat.  6  Jnn.  c.  7.  to  assert  mali- 
ciously and  directly,  by  preaching,  teaching,  or  advised  speaking, 
that  the  then  pretended  Prince  of  H  airs,  or  any  person  other  than 
according  to  the  Acts  of  Settlement  and  Union,  hath  any  right  to  the 
throne  of  these  kingdoms;  or  that  the  King  and  Parliament  cannot 
make  laws  to  limit  the  descent  of  the  Crown;  such  preaching,  teach- 
ing, or  advised  speaking,  is  a  Prtemumrr:  as  writing,  printuig,  or 
publislung  the  same  doctrines  amount  to  High  Treason. — By  slat. 
6  Jinn.  c.  23.  if  the  Assembly  of  Peers  of  Scotland,  convened  to  elect 
their  sixteen  representatives  in  the  British  Parliament,  shall  presume 
to  treat  of  any  other  matter,  save  only  the  election,  they  incur  the 
penalties  of  a  Pntmunire. — The  stat.  6  Geo.  I.e.  18.  (enacted  in  the 
year  after  the  infamous  South  Sea  project  had  beggared  half  the  na- 
tion,) makes  all  unwari'antable  undertakings  by  unlawful  subcriptions, 
then  commonly  known  by  the  name  of  Bubbles,  subject  to  the  penal- 
ties of  a  Pramunirc:  with  power  to  the  Court  to  moderate  the  judg- 
ment.— The  Stat.  12  GVo.  3.  c.  11.  subjects  to  the  penalties  of  the 
statute  of  Pramunirc  all  such  as  knowingly  and  willingly  solemnize, 
assist,  or  are  present  at,  any  forbidden  marriage,  of  such  of  the  de- 
scendants of  the  body  of  King  George  II.  as  are  by  that  act  prohibited 
to  contract  matrimony  without  the  consent  of  the  Crown.  See  titles 
Marriagi;  King. 

II.  'I'he  punishment  of  this  oflcnce  may  be  learned  from  the  fore- 
going statutes,  which  arc  thus  shortly  summed  up  by  Cotr:  "  That 
from  the  conviction,  the  defendant  shall  be  out  of  the  King's  protec- 
tion, and  his  lands  and  tenements,  goods  and  chattels,  forfeited  to  the 
King;  and  that  his  body  shall  i  cm.iin  in  prison  at  the  King's  plcasnre; 
1  Inst.  129;  or  (as  other  authorities  have  it)  during  life;"  1  Bulst. 
199:  both  which  amount  to  the  same  thing;  as  the  King,  by  his  pre- 
rogative, may  any  time  remit  the  whole,  or  any  part  of  the  punish- 
ment, 2  Bulst.  299;  except  in  tlic  case  of  transgressing  the  statute  of 
Habeas  Cor/ius.  These  forfeitures,  liere  inflicted,  do  not  (by  the  way) 
bring  this  offence  within  the  geneial  definition  ol  felony;  being  in- 
flicted by  particular  statutes,  and  not  by  the  Common  Law.  But  so 
odious,  Sir  JKdiv.  Coke  adds,  was  this  offence  of  Prsmunire,  that  a 
man  who  was  attainted  of  the  same,  might  huv  e  been  slain  by  any 
other  man,  without  danger  of  Law:  because  it  w.is  provided  by  stat. 
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25  Edv).  3.  St.  6.  f.  22.  that  any  man  might  do  to  liim  as  to  the  King's 
enemy;  and  any  man  may  lawfully  kill  an  enemy.  However,  the  po- 
sition itself,  that  it  is  at  any  lime  lawful  to  kill  an  enemy,  is  by  no 
means  tenable:  it  is  only  lawful  by  the  law  of  nature  and  nations,  lo 
kill  him  in  the  heat  of  battle,  or  for  necessary  self-defence.  And  to 
obviate  such  savage  and  mistaken  notion!!,  the  siai.  5  KHz.  c.  1.  pro- 
vides, that  it  shall  not  be  lawful  to  kill  any  i)erson  attainted  in  a  Pric- 
mutiire;  any  law.  statute,  opinion,  or  exposition  of  Law  to  the  con- 
trary notwithstanding.  But  still  such  delin<]uent,  though  protected,  as 
a  pari  of  the  public,  from  public  wrongs,  can  l)ring  no  action  for  any 
private  injury,  how  atrocious  soever;  being  so  far  out  of  the  protec- 
tion of  the  Law,  that  it  w  ill  not  guard  his  civil  rights,  nor  remedy  any 
grievance  which  he,  as  an  individual,  may  sufler.  1  lust.  130.  And 
no  man,  knowing  him  to  be  guilty,  can  with  safety  give  him  com- 
fort, aid,  or  relief.  I  Hawk.  1'.  C.  c.  19.  See  4  C'jmm.  c.  S. 

If  the  defendant  be  condcnmed  on  his  default  of  not  appearing, 
whether  at  the  suit  of  the  King  or  party,  the  same  judgment  shall  be 
given  as  to  the  being  out  of  the  King's  protection  and  the  Ibrfeiturc; 
but  instead  of  the  clause,  that  the  body  shall  remain  in  prison,  there 
shall  be  awarded  a  caflianir.  Co.  J.iit.  129.  b:  3  Iiut,  125.  218. 

A  statute  by  a])pointing  that  an  offender  shall  incur  the  penalty 
and  danger  mentioned  in  stat.  16  Kic.  2.  c.  5.  docs  not  confine  the 
pr{)Sccution  for  the  oflence  to  the  particular  process  thereby  given. 
1  Vem.  173. 

It  Is  holden  that  the  statute  of  Prtemunh-c^  which  gives  a  general 
forfcittu'c  of  all  the  lands  and  tenements  of  the  offender,  extends  not 
to  lands  in  tail.  Co.  Lilt.  130. 

It  is  said,  the  statute  o[  Prsmunire  doth  not  extend  to  the  forfeiture 
of  rents,  annuities,  fairs,  &c.  or  any  other  hereditaments  that  are  not 
within  the  word  tfrra.  3  126. 

This  suit  need  not  be  by  original  in  /i.  R.  for  if  defendant  be  iu 
cusloilid  Marcsclmlli ,  the  suit  may  be  against  him  by  bill;  and  defen- 
dants cannot  be  sued  in  any  other  Court  when  they  are  in  cmtodid 
Afare^c/iar.  And  if  a  defendant  come  not  at  the  day,  &c.  or  if  he  ap- 
pears and  pleads,  and  the  issue  be  found  against  him,  or  he  demurs 
in  law,  kc.  judgment  shall  be  given,  that  he  shall  be  out  of  protec- 
tion, &c.  3  Jnsr.  124, 

Tenant  in  tail  is  attainted  in  a  Pramunij-Cy  he  shall  forfeit  his 
lands  only  during  life;  and  afterwards  the  issue  in  tail  shall  inherit. 
1  1  Rr/i.  56. 

\  person,  being  seised  in  fee  of  lands,  was  indicted  for  a  Prxmu- 
mre  upon  stai.  13  Eliz.  c.  2.  but  before  conviction  he  made  an  entail 
of  his  lands;  and  it  was  adjudged,  that  the  attainder  should  relate  to 
the  time  of  the  offence,  and  that  w  as  liefore  he  entailed  the  lands,  and 
not  the  time  of  the  judgment  which  was  afterwards;  and  the  freehold 
being  in  him  at  the  time  of  the  attainder,  shall  not  be  divested  with- 
out an  inquisition  under  the  Great  Seal.  Cro.  Car.  123,  172. 

It  hath  been  adjudged,  that  a  pardon  of  all  misprisions,  trespasses, 
offences,  and  contempts,  will  pardon  a  Prtmmiin  Cro.  Jar.  336;  2 
BuUt.  299. 

The  defendant  in  a  Prxmunire  must  regularly  appear  in  person, 
•whether  he  he  a  Peer  or  Commoner,  imless  he  is  dispensed  with  by 
some  writ  or  grant  for  that  purpose;  but  in  the  case  of  Sir  Aniiiony 
Mildmaij,  he  was  allowed  to  plead  a  pardon  to  a  Prxmunire  by  Attor- 

Voi..  V.  3  1. 
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ney;  but  it  has  been  thought,  that  there  was  some  clause  to  this 
effect  in  the  pardon.  3  Ins!.  123:  1  Roll.  Jie/i.  190:  2  BuUl.  290. 

On  an  indicunerit  of  a  I'rtmunire,  a  Peer  of  the  Realm  shall  not 
be  tiieil  by  his  Peers.  12  Co.  92. 

Oil  an  information  on  the  slat.  6  Geo.  I.e.  18.  for  setting  up  a  bub- 
ble culled  the  •'ioutli  Sru,  it  was  determined  that  the  Court  was  not 
obliged  by  that  act  to  Rivc  the  whole  judgment,  as  in  case  of  a  Prt- 
mutiirc  against  a  defendant,  but  only  such  parts  of  it  as  in  their  dis- 
cretions they  should  think  fit;  and  accor<iingly  a  fine  of  5/.  was  set  on 
the  party  convicted,  and  judgment  that  he  should  remain  in  prison 
during  the  King's  pleasure.  2  Ld.  Haym.  361. 

PRjEPOSlTUS  ECCLESI.fi.  A  Church  reeve,  or  Churchwarden; 
See  that  title. 

PR,1iPOSrrUS  VILL^E.  Sometimes  is  used  for  the  constable  of 
a  town,  or  petit  constable.  Cromp.  Jurisd  203.  Vet  the  same  author, 
194,  seems  to  apply  it  otherwise;  for  there  quatuor  homines  prKjiohiti 
are  those  four  men,  who  must  appear  for  every  town,  before  the  jus- 
tices of  the  forest  in  their  circuit.  U  is  sometimes  used  lor  an  head 
or  chief  Officer  ot  the  King,  in  a  town,  manor,  or  village,  or  a  reeve. 
See  lirevc.  jinituulia  ijf  rcn  invrnla coram  i/iso  (/ira/io/firo)  tjf  faccrdotc 
ducenda  'rant.  LL.  Edw.  CojifcHhor.  cufi.  28.  This  Frejx'jtiiU'i  Vittai 
in  our  old  recoi  ds,  does  not  answer  to  our  present  constable,  or  head- 
borough  of  a  town;  but  was  no  more  than  the  reeve,  or  bailiff,  of  the 
Lord  of  the  Manor,  sometimes  called  Sei^'ienft  t'illa. 

By  the  Laws  Ilenru  1.  iJie  Lord  answered  for  the  town  where 
he  was  resident;  Avhere  he  was  noi,  his  dapifer,  or  seneschal,  if  he 
were  a  Baron:  but  if  neither  of  them  could  be  present,  then  Prtfto- 
situs  tjuatuor  dt  unaquaque  villa,  i.  e.  the  reeve  and  f'ur  of  the 
most  substantial  inhabitants  were  summoned.  See  liradi/'s  Glossary 
to  Introduction  to  F.nglii^h  History,  page  57.  in  voc.  Prxjiositus. 

PR^ROGATIVi;;  .Sec  Prerogative. 

Ph.^YKR;  See  Senice  and  Sacrammts. 

PRAYERS  OF  THE  CHURCH;  See  Common  Prayer. 

PRE.^CHING,  Eveiy  beneficed  Preacher,  residing  on  his  bene- 
fice, and  having  no  lawful  impediment,  shall  in  his  own  cure,  or  some 
neighbouring  church,  preach  one  sermon  every  Sunday  of  the  year. 
And  if  any  beneficed  person  be  not  allow  ed  to  be  a  Preacher,  he  shall 
procure  sermons  to  be  preached  in  his  cure  by  licenced  Preachers; 
and  every  Sunday,  whereon  there  shall  not  be  a  sermon,  he  or  his 
curate  is  to  read  one  of  the  bomilir  s:  No  person,  not  examined  and 
approved  by  the  Bishop,  or  not  licenced  to  preach,  shall  expound 
the  Scripture,  iSc.\  nor  shall  any  be  permitted  to  preach  in  any  church, 
but  such  as  appear  to  be  authorized  thereto,  by  shew  ing  their  licence; 
and  Ch\n'chwarriens  arc  to  note  in  a  book  tlie  names  of  all  strange 
cleri-ymen  who  preach  in  their  parish;  to  which  book  every  Preacher 
is  to  subscri[>e  his  name,  the  day  he  preached,  and  the  name  of  the 
Bishop  of  whom  he  had  licence  to  pl  each.  Can.  44,  45.  49. 

If  any  parson  licenced  to  preach,  refuses  to  conform  to  the  Eccle- 
siastical laws,  after  admonition,  the  licence  of  every  such  Preacher 
shall  be  void:  And  if  any  parson  preach  doctrine  contrary  to  the  word 
of  (;od,  or  the  Articles  of  Religion,  notice  is  to  be  given  of  it  to  the 
Bishop  by  the  Churchwardens,  kc.  So  likewise  of  matters  of  conten- 
tion and  impugning  the  doctrine  of  other  preachers  in  the  same 
l^hurth:  in  which  case,  the  Preacher  is  not  to  be  suffered  to  preacli, 
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except  he  faithfully  promise  to  forbear  all  such  matter  of  contention 
in  the  Church,  until  the  Bishop  hath  taken  further  order  therein. 
Can.  53,  54. 

No  minister  shall  preach  or  administer  the  sacrament  in  any  pH- 
vate  house,  unless  in  limes  of  necessity,  as  in  case  of  sickness,  Stc. 
on  pain  of  svispension  for  the  first  offence,  and  excommunication  for 
the  second;  which  last  punishment  is  also  inflicted  on  such  Ministers 
as  meet  in  private  houses,  to  consult  on  any  matter  tending  to  im- 
peach the  doctrine  of  the  Church  Ci{  Kugiand.  Can.  71,  £tc. 

PREAMBLE,  Prtemium^  from  the  preposition  ^rtf,  before,  and 
amdulo,  to  walk.]  The  beginning  of  a  statute  is  called  the  Preamble; 
which  is  a  key  to  the  intent  of  the  makers  of  the  act,  and  the  mis- 
chiefs which  they  would  remedy  by  the  same.  See  title  Statute. 

PHE-AUDIENCE,  In  the  Courts,  is  of  considerable  consequence; 
the  following  short  table  of  precedence,  which  usually  obtains  among 
the  practiscrs,  is  taken  from  3  Comm.  c.  5.  ft.  97.  in  n. 

1.  The  King's  premit-r  Serjeant;  (so  constituted  by  special  pa- 
tent.) 

2.  The  King's  antient  Serjeant,  or  the  eldest  among  the  King's 
Serjeants. 

3.  The  King's  Advocate-General. 

4.  The  King's  Attorney-Cieiieral. 

5.  The  King's  Solicitor-General. 

6.  The  King's  Serjeants. 

7.  The  King's  Counsel,  with  the  Queen's  Attorney  and  Solicitdr, 
and  those  who  have  patents  of  precedence.  Sec  title  Barrister. 

8.  Serjeants  at  Law. 

9.  The  Recorder  of  London. 

.  10.  Advocates  of  the  Civil  Law. 
1 1 .  Barristers. 

In  the  Court  of  Exchequer,  two  of  the  most  experienced  Barris- 
ters, called  the  Post-man  an<l  the  Tub-man,  (from  the  places  in 
which  they  sit,)  have  also  a  precedence  in  motions.  See  title  Aloiion 
in  Court. 

PREBEND,  Prebenda."]  The  portion  which  every  Prebendary  of  a 
Cathedi  al  Church  receives,  in  right  of  bin  fduce^  as  one  of  the  Chap- 
ter of  the  Dean,  for  his  maintenance;  as  canonica  poriio  is  properly 
used  for  that  share,  which  every  canon  receiveth  yearly  out  of  the 
common  stock  of  the  Church.  And  Prxbcmla  is  a  several  benefice 
arising  from  some  temporal  land,  or  some  Church  appropriated  to- 
wards the  maintenance  of  a  Clerk,  or  Member  of  a  Collegiate  Church; 
and  is  commonly  named  of  the  place  whore  the  profit  arises. 

Prebrnda^  strictly  taken,  is  that  maintenance  which  &,i\\y  prabetur 
to  another;  but  now  it  signifies  the  profits  belonging  to  the  Church,  . 
divided  into  those  portions  called  Pr^cb>-Tida,  and  is  a  right  of  receiv- 
ing the  profits  for  the  duty  performed  in  the  Church  suflicient  for 
the  support  of  the  Parson  in  that  divine  office  where  he  resides. 
Decref.  title  De  Prxbend. 

The  Spiritualty  and  Tcmporalty  make  a  Prebend,  but  the  Spiri- 
inaliy  is  the  highest  and  most  worthy:  and  a  person  is  not  a  complete 
prebendary,  to  make  any  grant,  &c.  before  installation  and  indQclion. 
Oyer  221. 

Prebends  are  simple  and  dignitary. 
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A  simple  Prebend  halh  no  n;6re  than  the  revenue  for  its  support: 

but  a  Prebend  w  ith  dis;nily  hath  always  a  Jurindklion  annexed;  and 
for  this  reason  the  Prebi  nilary  is  stiled  a  diffnitury,  and  bin  juritdic- 
tioH  I.V  trained  by  /irencriftlion. 

Prebends  arc  some  of  them  donative;  and  sonic  are  in  the  gift  of 
laymen;  but  in  such  case  they  must  present  the  Prebendary  to  the 
Bishop,  and  the  Dean  i  nd  IMiaptcV  inducts  him,  and  /daces  him  in  a 
Stall  in  the  Cathedral  Church,  and  then  he  is  said  to  have  locum  in 
choi  o:  At  ire.timin.uer,  the  Kini;  collates  by  patent,  and,  by  virtue 
thereof,  the  Prcbi.ndary  lakes  possession  witliout  institution  or  in- 
duction. 2  liol.  Mr.  356. 

As  a  Prebend  is  a  beiiefice  without  cure,  ^c.  a  Prebend  and  a  pa- 
rochial benefice  are  net  incompatible  promotions;  for  one  man  may 
have  both  '.vitboul  any  avoidance  of  thejirsi:  For  though  Prebendaries 
are  such  as  have  no  cure  of  a&w/*,  yet  there  is  a  sacred  charge  incum- 
bent on  them  in  those  Cathedrals  where  they  are  resident,  and  they 
are  obliged  to  preach  by  the  canons  of  the  Church;  and  it  is  not  law- 
ful for  a  /'rebt  ndarti  to  possess  two  Prebends  in  one  and  the  same  Col- 
legiate Church.  Hoi.  Abr.  361. 

Prebendaries  are  said  to  haveari  enta'.e  in  fee-simjtlein  right  of  their 
Churches,  as  well  as  Bishops  of  their  Bishoprics,  Deans  of  their 
Deaneries,  kc. 

Cor/ius  Prebend.!,  is  that  which  is  received  by  a  Prebendary  above 
the  profits  which  are  always  for  his  daily  maintenance.  See  further 
titles  Cha/uer;  Clergy;  Dean. 

Pr.«benda  and  Pbobasda  were  also  in  old  deeds  used  for  provi- 
sions, provand  or  provender.  Pro  etjiio  nuo  nnum  bushel  avenarum 
firo  Prabenda  ea/iienda.  Coucher  Rook  in  Dutch'/  Office,  i.  43;  Coivell. 

PRKUENDAKY,  Prebendarius.]  He  who  hath  a /irfdpnrf;  so  call- 
ed, not  a  /irtebenda  auxiliitm  isf  consilium  ejd^coliO,  Sec.  but  from  rf- 
ciiidng  the  firebend:  And  if  a  manor  be  the  body  of  a  prebend,  and  is 
evicted  by  title  paramount;  yet  the  Prebend  is  not  destroyed.  3 
Rifi.  75. 

There  is  a  golden  Prebendary  of  fl(?rr/brrf,  otherwise  termed  Pre- 
bendarius  F./iisco/ii,  who  is  one  of  the  twenty -ei;;ht  minor  Prebenda- 
ries there,  and  has,  ex  officio,  the  first  canon's  place  that  falls:  he  was 
anticntly  confessarius  of  the  Calhedral  Church,  and  to  the  Bishop,  and 
had  the  offerings  at  the  altar;  whereby,  in  respect  of  the  gold  com- 
monly given  there,  he  had  the  name  of  Gdden  Prebendary.  Blount. 

PRECAUIjE,  Days-\\oi"ks,  which  tenants  of  some  matioi's  were 
.bound,  by  reason  of  their  tenure,  to  do  for  their  lord  in  harvest;  and, 
in  divers  places,  are  still  vulgarly  called  Bind  d.ws,  for  bidcn-days, 
Vihicn,  in  the  Saxon,  dies  Precaxias  sonat:  For  bidden  is  to  pray  or 
intreat.  This  custom  is  plainly  set  forth  in  the  great  book  of  the 
Custom.!  of  the  Monastery  of  Ba'.tcl,  title  .1l>j\rlderham,fA.  60.  Co;vell. 

PRECEDENCE.  The  Commonalty  of  the  Realm,  like  the  Nobi- 
lity, arc  tlivided  into  several  degrees:  an<I  as  the  Lords,  though  differ- 
ent in  rank,  yet  all  of  them  are  Peers  in  respect  of  their  Nobility;  so 
the  Commoners,  though  some  arc  greatly  superior  to  others,  yet  all 
arc  in  Law  Peers,  in  respect  of  their  v.ant  of  Nobility.  2  Imt.  29.  Sec 
1  Comm.  e.  12. 

The  rules  of  precedence,  in  England,  arc  reduced  by  Dlackslcni: 
to  the  following  tabic:  in  which  those  marked*  are  entitled  to  the  rank 
here  a'dotted  them,  by  slat.  31  Hen.  S.  c.  10. — those  marked  t,  by 
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above  all  Peers  of 
*thcir  own  degree-. 


slut.  1  fV.  W  M.  c.  21  those  marked  ||,  by  letters  patent  9,  10,  and 

U  Jac.  I.  which  see  in  Sclcl.  lit.  of  Hen.  II.  5.  46.  and  II.  II.  3. — 
those  marked  (,  by  anticnt  usage  and  established  custom;  for  which 
see  (among  others)  Camden's  Briiannia^  titlr  Ordinas;  Millpsa  Cata- 
logue of  Hon.  edit.  \f>\0;  and  Chamberlayne't  fireecnl  Stale  of  Eng- 
iandj  b.  3.  c.  3. 

Table  op  Precedence. 
"  The  King's'children  and  grandchildren. 

•  brethren. 

'  uncles. 

•  nephews. 

*  Archbishop  of  Canterbury. 

*  Lord  Chancellor  or  Keeper,  if  a  Baron. 

*  Archbishop  of  Vork. 

■  Lord  Treasurer.  ~l 

*  Lord  President  of  the  Council.  V  il  Barons. 

*  Lord  Privy  Seal.  J 

*  Lord  Great  Chamberlain.  But  see  private 
slat.  1  Gfo.  I.e.  3. 

•  Lord  High  Constable. 
"  Lord  Marshal. 

•  Lord  ,\dmiral. 

*  Lord  Steward  of  the  Household. 

*  Lord  Chamberlain  of  the  Household. 
»  Dukes. 

•  Maniuesscs. 
4  Duke's  eldest  sons. 

•  Earls. 

t  Marquesses'  eldest  sons. 
4  Duke's  younger  sons. 

•  V'iscounts. 
I  Earls'  eldest  sons, 
j  Marquesses'  younger  sons. 

•  Secretary  of  State,  if  a  Bishop. 
"  Bishop  of  Londofi. 

*  Durham. 

♦   .  ^Vinchester. 

•  Bishops. 

"  Secretaiy  ofState,  if  a  Baron. 

•  Barons. 

t  Speaker  of  the  House  of  Commons, 
t  Lords  Commissioners  of  the  Great  Seal. 

I  Viscount's  eldest  sons. 
{  Earls'  younger  sons, 
j  Barons'  eldest  sons. 

II  Knights  of  the  Garter. 
II  Privy  Counsellors. 
II  Chancellor  of  the  Exchequer. 
II  Chancellor  of  the  Duchy. 
II  Chief  Justice  of  the  King's  Bench. 
II  Master  of  the  Rolls. 
II  Chief  Justice  of  the  Common  Pleas. 
II  Chief  Baron  of  the  Exchequer. 
I)  Judges  and  Barons  of  the  Coif. 
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II  Knights  Bannerets,  Royal. 

II  Viscounts'  younger  sons. 
II  Barons'  younger  sons. 
11  Baronets. 
II  Knights  Bannerets. 

I  Knights  of  the  Bath. 
t  Knights  Bachelors. 

fl  Baronets'  eldest  sons.  ' 

II  Knights'  eldest  sons. 

II  Baronets' younger  sons. 
II  Knights'  younger  sons. 
\  Colonels. 
j  Serjeants  at  Law. 

i  Doctors:  With  whom,  it  is  said,  rank  Barristers  at  Law;  as  to 
whose  Precedence  among  each  other,  see  title  Pre-audi- 
ence. 

\  Esquires. 

4  fientlemen. 

1  Yeomen. 

\  Tradesmen. 

I  Artificers. 

I  Labourers. 

Married  women  and  widows  are  entitled  to  the  same  rank  atnbng 
each  oilier,  as  their  husbands  would  respectively  have  borne  between 
themselves;  except  such  rank  is  merely  professional  or  official; — and 
unmarried  women  to  the  same  rank  as  their  eldest  brothers  would  bear 
among  men,  during  the  lives  of  their  fathers.  3  Comm.  c.  21.  p- 
405. in  n. 

PRECEDENT  CONDITIONS;  See  Condition  IV. 
PRECEDENTS,  Authorities  to  follow  in  determinations  in  Courts 
of  Justice. 

Precedents  have  always  been  greatly  regarded  by  the  Sages  of  the 
Law:  The  Precedents  of  the  Courts  are  said  to  be  the  Laws  of  the 
Courts;  and  the  Court  will  not  revei-se  a  judgment,  contrary  to  many 
Precedents.  4  Rc/i.  93:  Cro.  Eliz.  65:  2  Lil.  ^br.  344.  But  new  Pre- 
cedents are  not  considerable;  Precedents  without  judicial  decision 
on  argument  arc  of  no  moment;  and  an  extrajudicial  opiiiion  given  in 
or  out  of  our  Court,  is  no  good  Precedent.  Vaugli.  169.  382.  399.  429. 

It  has  been  held  that  there  can  be  no  Precedent  in  matters  of  Equi- 
ty, a«  Equity  is  universat  truth;  but,  according  to  Lord  Keefier  Bridg- 
man^  Precedents  are  necessary  in  Equity  tojiiid  out  the  reasons  there- 
of  for  a  guide;  and,  besides  the  authority  of  those  who  made  them,  it 
is  to  be  supposed  they  did  it  on  great  consideration,  and  it  would  be 
strange  to  set  aside  what  has  been  the  course  for  a  long  series  of 
time.  I  Mod.  307.  If  a  man  doubt  whetlier  a  case  be  equitable,  or 
no,  in  prudence  he  will  determine  as  the  Precedents  have  been;  espe- 
cially if  made  by  men  of  good  authority  and  learning.  Ibid.  See  titles 
Chancery ;  Kf/uity. 

Lord  C.  Talbot  said.  He  thought  it  much  better  to  stick  to  the  known 
general  rules,  than  to  follow  ar:y  one  particular  Precedent,  which  may 
be  founded  on  reasons  unknown  to  us.  Such  a  proceeding  would  con- 
found all  properly.  Casesin  Chan,  in  Lord  Ta'.bot^s  Ti/iie,26,  27.  196. 

PRECE  P.'^RTIUM,  When  a  suit  is  continued  iy  the  firayer, 
assent,  or  agreement  of  both  fiariies.  See  slat.  13  Ed.  i.  st.  I.e.  57. 
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PRECEPT,  Prtcefilum.']  Is  diversely  taken  in  Law;  as  sometimes 
for  a  command  in  writing  by  a  Justice  of  Peace,  or  other  Officer,  for 
bringing  a  person  or  records  before  him;  of  which  there  arc  many 
examples  in  the  table  of  the  Register  Judicial.  And  in  this  sense  it 
seems  to  be  borrowed  from  the  customs  of  Lombardy^  where  Pra^ 
ce/itum  signifieth  scri/Hura  vet  instrumentum.  Hotom.  inverb.  J^'cudal^ 
iJ'Iib.  3.  Commentar.  inlibros  ftudor*  inprxfatione. — Sometimes  it  is 
taken  for  the  provocation,  whereby  one  man  incites  another  to  com- 
mit a  felony,  as  theft,  murder,  Sj'r.  Siaundf.  Pi.  Cor.  105:  Braclon, 
lib.  3.  tract.  2.  cap.  9,  calls  it  firxcefttum  or  mandaium.  Whence  we 
may  observe  three  divisions  of  offending  in  murder,  tirxcefilum,fortia, 
consilium;  firaccfttum  being  the  instigation  used  beforehand;  fortiuy 
the  assistance  in  the  fact,  as  to  help  to  bind  the  party  murdered  or 
robbed;  consilium.,  advice  either  before  or  in  the  tact.  The  Civilians 
use  mandatum  in  this  case.  Cowell. 

PRE-C()NTR.\C  r,  menuoned  in  slat.  2  i  Ed.  6.  e.  23.]  A 
contract  made  before  another  contract;  the  terra  hath  relation  espe- 
cially to  marriage.  See  Marriage. 

PREDIAL  TITHES,  Decimx  firxdiat^'!.']  .\re  those  which  arc 
paid  of  things  arising  and  growing  from  the  ground  only,  as  corn, 
hay,  fruit  of  trees,  and  such  like.  See  stat.  2  cJ*  3  Ed.  6.  c.  13:  2 
Inst.  649:  2  Comm.  c,  3;  and  this  Diciionaiy,  tide  Tiihes. 

PRE-E.MPTION,  Prx-em/itio.l  Tlie  first  buying  of  a  thing;  it 
was  a  privilege  heretofore  allowed  the  King's  Purveyor,  but  abo- 
lished by  stac.  12  Car.  2.  c.  24:  See  title  Poun'tyuncc. 

PREGNANCY  (Plea  of).  Where  a  woman  is  capitally  convicted, 
and  pleads  her  pregnancy,  though  this  is  no  cause  to  stay  the  judg- 
ment, yet  it  is  to  respite  the  execution,  till  she  is  delivered.  See  title 
Execution  of  CrimiuaU. 

PREMISES,  (or  Premisses.)  That  part  in  the  beginning  of  a 
deed,  the  office  of  which  is  to  express  the  grantor  and  grantee,  and 
the  land,  or  thing  gramed  or  conveyed,  b  lieji.  55.  See  title  Convey- 
ance; Deed  II. 

No  person,  riOt  named  in  the  Premises,  can  take  any  thing  by  the 
deed,  though  he  be  afterwards  njmed  in  the  habendum^  because  the 
Premises  of  the  deed  make  the  gift;  therefore,' when  the  lands  are 
given  to  one  in  the  Premises,  the  habendum  cannot  give  any  share  of 
them  to  another,  because  that  would  be  to  retract  the  gift  made,  and 
consequently,  to  make  a  deed  repugnant  in  itself  Thus,  for  instance; 
If  a  charter  of  feoffment  be  made  between  Jl.  of  the  one  part,  and  B. 
and  D.  of  the  other  part,  and  -"l.  gives  land  to  B.  habendum  to  B.  and 
D.  and  their  heirs;  D.  takes  nothing  by  the  habendum^  because  all  the 
lands  were  }<ivcn  to  B.  consecjuently  V.  cannot  hold  those  lands  which 
are  given  before  to  another;  but  in  this  case,  if  the  habendum  had 
been  to  B.  and  D.  and  their  heirs,  to  the  use  of  B.  and  D.;  this  had 
been  a  good  limitation  of  a  use;  consequently,  the  statute  of  uses 
would  cany  the  possession  to  the  use,  and  B.  and  D.  thereby  be- 
come joint-tenants.  Co.  Lit.  6.  a:  9  Co.  47.  b:  Hob.  275.  313:  2  Rol. 
Mr.  55:  Cro.Jac.  564:  Cro.  MHz.  58:  13  Co.  54:  Po/ih.  126. 

If  lands  be  given  to  a  husband,  habendum  to  him  and  his  wife, 
and  to  the  heirs  of  their  two  bodies,  the  wife  takes  nothing,  because 
shi  was  not  mentioned  in  the  Premises;  therefore  shall  take  nothing 
of  that  which  was  before  given  entirely  to  her  husband.  2  Hoi.  Jbr.  67. 

But  there  are  four  exceptions  to  this  rule:  I.  If  the  lands  be  given 
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in  frank-marriage,  the  woman,  who  is  the  cause  of  the  gifi,  may  take 
by  the  habendnm^  though  slic  be  not  named  in  the  Premises;  as  if 
lands  be  given  to  J.  S.  habendum  maritagium  una  cum  the  won).tn  who 
is  daughter  of  the  donor;  this  is  a  good  estate  in  fi  cmk-mariiage  to 
them  both;  because  the  gift  being  t-jtally  on  her  account,  it  is  neces- 
sary to  the  creation  of  the  estate  iti  the  husband  that  ihe  wife  should 
take.  Co.  Liu.  21:  Ptowd.  158:  Cm.  Jac.  435:  Polih.  126:  2  Rol. 
.Ibr.  67.' 

2.  In  grants  of  copy  of  Court-roll;  as  if  a  copy-holder  surrenders 
to  his  lord,  without  limiting  any  use,  and  then  the  lord  grants  it  in 
this  manner;  J.  S.  crfiii  dr  Domino^  habnidum  to  the  said  5.  and 
his  wife,  and  the  heirs  of  their  bodies  begotten,  this  is  a  good  estate- 
tail  in  the  wife;  for  these  customary  grams  that  arc  made  in  pursu- 
ance of  a  former  surrender,  arc  construed  according  to  the  intention 
of  the  parlies,  as  wills  are;  besides,  the  custom  of  the  manor  is  the 
rule  for  the  exposition  of  such  sorts  of  grunts,  and,  in  many  manors, 
such  form  is  usual.  Palih.  125,  126:  Cro.  Jac.  434:  2  Rol.  Abr.  67: 
CVo.  KHz.  323. 

3.  A  man  not  named  in  the  Premises  may  lake  an  estate  in  re- 
mainder by  llmi.ation  in  the  habendum.  2  Rol.  Mr.  68:  Hob.  313: 
Cro.  Jac.  jG4. 

4.  In  wills;  for  if  a  man  devises  lands  to  J.  S.  habendum  to  him  and 
his  wife,  this  is  a  good  devise  to  the  wife;  because,  in  construction 
of  wills,  the  intention  of  the  devisor  is  chiefly  regarded;  and  wherever 
that  discovers  itself  it  shall  take  place,  though  it  be  not  expressed 
in  those  legal  forms  that  arc  requiretl  in  conveyances  executed  ia 
a  man's  lifetime.  Plomd.  158.  414:2  Rol.  Jbr.  6S. 

PREMIUM,  Prxmium.j  A  reward:  Among  merchants  it  is  used 
for  the  money  the  insuicd  gives  the  insurer  for  insuring  the  safe  re- 
turn of  any  ship  or  merchandize.  See  title  Insurance. 

PREMUNlRi:.  See  Prxmunire. 

PRENDliR,  The  power  or  right  of  taking  a  thing  before  it  is  of- 
fered; from  tile  French  firendre,  i.  e.  acci/iere:  hence  the  phrase  of 
Law,  it  lies  in  render^  but  not  in  Prtnder.  Rt'/i.  1. 

PRENDER  DE  BARON,  To  take  an  husband.]  It  is  used  for 
an  exception  to  disable  a  woman  from  pursuing  an  appeal  of  mur- 
der, against  one  who  killed  her  former  husband.  Sr.  P.  C.  lib.  3.  c.  59. 

PREPENSED,  Prx/tensus.]  forethought;  as  prepensed  Malice 
is  Maliiia  Prtcogilaia:  which  makes  killing,  murder:  and  when  a 
man  is  slain  on  a  sudden  quarrel,  if  there  were  malice  Prepensed  for- 
merly between  the  parties,  it  is  murder,  or  as  it  is  called  by  the  sta- 
tute Prepensed  murder.  Sec  title  Homicide  III.  3. 

PREROGATIVE,  from  /irx  and  rogo,  to  ask  or  demand,  before 
or  above  others.]  A  word  of  large  extent  including  all  the  rights, 
which,  by  Law,  the  King  hath  as  Chief  of  the  Kingdom;  and  as  in- 
trusted with  the  execution  of  the  Laws.  Sec  this  Dictionary,  title 
King  V. 

PREROGATIVE  COURT,  Curia  Prxrogativa  Jrchie/iiseopi 
CaniuarieJtais.']  The  Court  wherein  all  wills  are  proved,  and  all  ad- 
ministrations taken  which  l>elong  to  the  Archbishop  by  his  Prero- 
gative; that  is,  in  case  where  the  deceased  had  goods  of  any  consi- 
derable value  out  of  the  diocese  wherein  he  died;  and  that  value  is 
ordinarily  5/.  except  it  he  otherwise  by  composition  between  the 
Archbishop,  and  some  otlier  Bishop,  as  in  the  diocese  of  London  it  is 
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10/.  and  if  any  contention  grow  belween  two  or  more,  touching  such 
will  or  administration,  the  cause  is  properly  decided  in  this  Court: 
The  Judge  whereof  is  termed  Judvx  curia  Prarogativx  Caniuarim- 
sis,  the  judge  of  the  Prerogative  Court  of  Canterbury.  See  titles 
Courts  Mcclesiastical;  Will. 

The  Archbishop  of  York  hath  also  the  like  Court,  which  is  termed 
liis  Excheijuer,  but  iiifeiior  to  this  in  power  and  profit.  4  Inm.  335. 
As  to  the  Prerogative  of  the  Archbishop  of  Canterbury  or  York,  see 
the  book  intitled  De  jintiyititate  Briiannict  Jiccicsix  CanCuariensis 
Historia,  especially  ilie  eighth  chapter. /la^-.  25.  Cowell. 

PRESbYTER,  A  priest,  elder  or  honourable  person.  Inidore,  lib.  7. 

PRESBYTERIUM,  A  Presbytery;  that  part  of  the  church  where 
divine  offices  are  performed,  ajjplied  lo  the  choir,  or  chancel;  be- 
cause it  was  tlie  place  appropriated  to  the  Bishop,  priests,  and  other 
clergy,  while  the  laity  were  confined  to  the  body  of  the  church.  Mou. 
•ing.  i.  243. 

PRESBYTERIAN,  A  sectarist,  or  dissenter  from  the  church. 
Sec  titles  Konconfurmists;  JDinsentera. 

PRESCRIPTION. 

Pr.eschiptio.]  a  title  acquired  by  use  and  time,  and  allowed  by 
Law;  as  when  a  man  claims  any  thing,  because  he,  his  ancestors,  or 
tliey  whose  estate  he  hatJi,  have  had  or  used  it  all  the  time,  whereof 
no  memory  is  to  the  contrary:  or  it  is,  where  for  continuance  of 
lime,  ultra  menwritim  hominiv,  a  particular  person  hath  a  particular 
right  against  another.  Kitch.  104:  Co.  Lit.  1 14:  4  i^r/i.  32. 

Blackstonc  classes  Title  by  Frescri/ttion  among  the  methods  of 
acquiring  real  property  by  fmrciiase;  as  when  a  man  can  shew  no 
other  title  to  what  he  claims,  than  that  he,  and  those  under  whom 
he  claims,  have  imnicmorially  used  to  enjoy  it.  As  to  customs,  or 
immemorial  usages,  in  general,  with  the  several  requisites  and  rules 
to  be  observed,  in  order  lo  prove  their  existence  and  validity,  sec 
this  Dictionary,  title  Custom. 

I.  Of  the  Distinction  between  a  Prescription  and  a  Custom  or 

U.\age;  and  who  may  firrscribe. 

II.  What  Sort  of  Thin^t  may  be  prescribed  for. 

I.  Cus-io.M  is  properly  a  locul  usage,  and  not  annexed  to  any  per- 
son; such  as  a  custom  in  the  ni-nor  of  Dale,  that  lands  shall  descend 
lo  the  youngest  son:  Prescription  is  merely  a  personal  usage;  as,  that 
such  an  one  and  his  ancestors,  or  those  whose  estate  he  hath,  have 
used  lime  out  of  mind  to  have  such  an  advantage  or  privilege.  I 
Inst.  113. — As  for  example:  If  there  be  a  usage  in  the  parish  of 
jDa/c,  that  all  the  inhabitants  of  tliat  parish  may  dance  on  a  certain 
close,  at  all  times,  for  their  recreation;  (which  is  held  to  be  a  lawful 
usage,  1  Lfo.  ire.  See  pout  II;)  this  is  strictly  a  custom,  for  it  is 
applied  to  the  place  in  general,  and  not  to  any  particular  persons:  but 
if  the  tenant,  who  is  seised  of  the  manor  of  Dale  in  fee,  alleges  that 
he  and  his  ancestors,  or  all  those  wliose  estate  he  hath  in  the  said 
manor  have  used  time  out  of  mind  to  have  common  of  pasture  in 
such  a  close,  this  is  properly  called  a  Prescription;  for  this  is  an 
usage  annexed  to  the  person  of  the  owner  of  his  estate.  2  Comm.  c.  17. 

The  difference  between  Prescription,  custom,  and  usage,  is  also 
thus  slated:  Prescription  hath  respect  to  a  certain  person,  who  bv 
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intendment  may  liave  continuance  for  ever;  as  for  instance,  he  and  all 
they  whose  estate  he  hath  in  such  a  thing,  this  is  a  Prescription. 

Custom  is  local,  and  always  applied  to  a  certain  place;  as,  time 
out  of  mind  there  has  been  such  a  custom  in  such  a  place,  Iffc.  And 
Prescription  bclongcth  to  one  or  a  few  only;  but  custom  is  coniinon 
to  all. — Usage  dilicrs  from  both,  for  it  may  be  either  to  persons  or 
places;  as  to  inhabitants  of  a  town,  to  have  a  way,  t3'r.  2  JVcla.  Mr. 
1277. 

A  custom  and  Prescription  are  in  the  right;  usage  is  in  posses- 
sion; and  a  Prescription  that  is  good  for  the  matter  and  substance, 
may  be  had  by  llie  manner  of  selling  it  forth;  btit  w  here  that  which  is 
claimed  as  a  custom,  in  or  for  many,  n  ill  be  good,  that  regularly  will 
be  so  when  claimed  by  Prescription  for  one.  (iodh.  54. 

Prescription  is  to  be  time  out  of  mind;  though  it  is  not  the  length 
of  time  that  begets  the  right  of  Prescription,  nothing  being  done  by 
time,  although  every  thing  is  done  in  time;  but  it  is  a  presumption 
in  Law  that  a  possession  cannot  continue  so  long  quiet,  if  it  was 
against  right,  or  injurious  to  another.  3  Satk.  278. 

All  Prescription  must  be  either  in  a  man  and  his  ancestors,  or  in 
a  man  and  those  whose  estate  he  hath;  which  last  is  called  prescrib- 
ing in  a  yi^r  curate.  4  Nf/i.  32.  And  formerly  a  man  might,  by  tlic 
Common  Law,  have  prescribed  for  a  l  ight  which  had  been  enjoyed 
by  his  ancestors  or  predecessors  at  any  distance  of  lime,  though  his 
or  their  enjoyment  of  it  had  been  suspended  for  an  indefinite  series 
of  years.  Co.  Lin.  113.  But  by  the  stat.  of  Limitation,  32  Htn.  S.  c. 
2,  it  is  enacted,  that  no  persons  shall  make  any  Prescription  by  the 
seisin  or  possession  of  his  ancestor  or  predecessor,  unless  such  seisin 
or  possession  hath  been  within  threescore  years  next  before  such 
Prescription  made.  See  title  Limitation  of  mictions,  II.  1. 

Prescriptions  properly  are  personal,  therefore  are  always  alleged 
in  the  person  of  him  w  ho  prescribes,  -viz.  That  he.  his  ancestors,  or 
all  those  whose  estate  he  hath,  c^c .  or  of  a  body  politic  or  corporation, 
they  and  their  predecessors,  Istc.  Also  a  parson  may  prescribe,  ptod 
ipse  /irtcilecessoree  sui,  and  all  they  w  hose  estate,  ifr.  for  there  is 
a  perpetual  estate,  and  a  perpetual  succession,  and  the  successor 
bath  the  very  same  estate  which  his  predecessor  had,  which  conti- 
nues, though  the  person  alters,  like  the  case  of  ancestor  and  heir. 
3  Salk.  279. 

A  Prescription  must  always  be  laid  in  him  that  is  tenant  of  the  fee. 
A  tenant  for  life",  for  years,  at  will,  or  a  copyholder,  cannot  prescribe, 
by  reason  of  the  imbecility  of  their  estates.  4  Jle/i.  31,  32.  For  as 
Prescription  is  usage  beyond  time  of  memory,  it  is  absurd  that  they 
should  pretentl  to  prescribe  for  any  thing,  whose  estates  commenced 
within  the  remembrance  of  man.  And  tiiercforc  the  copyholder  must 
prescribe,  umler  cover  of  his  lord's  estate,  and  the  tenant  for  life  un- 
der cover  of  the  tenant  in  fee-simple.  As,  if  tenant  for  life  of  a  manor 
would  prescribe  for  a  right  of  common  as  appurtenant  to  the  same, 
he  must  prescribe  under  cover  of  the  tenant  in  fee-siinpic,  and  must 
plead  that  Jo/in  Sti/m  and  his  ancestors  had  immcmorially  used  to 
have  this  right  of  commons  appurtenant  to  the  saiil  manor,  and  that 
JoAii  Stiles  demised  the  said  manor,  with  its  appurtenances,  to  him 
the  said  tenant  for  life.  2  Comm.  c.  17. 

Tenants  in  fee-simple  arc  to  prescribe  in  their  own  names,  and  te- 
nants for  life  or  yeai  s,  i^c.  though  they  may  not  ])rcbcribe  in  their 
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'jwn  names,  yet  they  may  in  the  name  of  him  who  hath  fee:  and 
where  a  person  would  have  a  thing  that  lies  in  grant  by  Prescription, 
he  must  prescribe  in  liimself  and  his  ancestors,  whose  heir  lie  is  by 
descent;  not  in  himself,  and  those  whose  estate,  iJ'f.;  (unless  the  que 
cHtate  is  biit  a  conveyance  to  the  thin^  cUtimcd  by  Prescription;)  for 
lie  cannot  have  their  estate  iluit  lies  in  grant  without  deed,  which 
ought  to  be  shewn  to  the  t'ouri.  Co.  I.iit.  I  13. 

Parishioners  cannot  generally  prescribe,  but  they  may  allege  a  cus- 
tom; and  inhabitants  may  prescribe  in  a  matter  of  easement,  way 
lo  a  Church,  burying  place,  iSc.  2  Saund.  325:  1  Lev.  233:  Cn. 
EUt.  441:  Cro.  Car.  419.  2  liril.  290. 

A  custom  for  a//  the  inhabitanix  of  a  parish  to  play  at  all  kinds  of 
lawlul  games,  sports  and  pastimes  in  a  certain  close,  at  all  seasonable 
times  of  the  year,  at  their  free  will  anti  pleasure,  is  good.  But  a  si- 
milar custom  for  all  /lersovs,  for  the  time  being,  in  the  said  parish,  is 
bad.  2  //.  Black.  Ke/i.  .■593.  See/ioii  11. 

A  Prescription  may  be  laid  in  several  persons,  where  it  tends  only 
to  matters  of  easement  or  discharge;  though  not  where  it  goes  to 
matter  of  interest  or  profit  in  utinto  *o/o,  for  that  is  a  title,  and  the 
title  of  one  doth  not  concern  the  other;  therefore  several  men,  having 
seve;'al  estates,  cannot  join  in  making  a  Prescription.  1  Mod.  T4:  3 
Mod.  250. 

Where  a  man  prescribes  for  a  way  to  stich  a  close,  he  must  shew 
what  interest  he  hath  in  the  close:  .ilitrr,  if  he  prescribes  for  a  way 
to  such  a  field;  because  that  may  be  a  common  field  by  intendment. 
Latch.  160. 

Plaintiff  declared,  that  the  accufiiers  of  the  adjoining  field,  have, 
time  out  of  mind,  repaired  the  fences,  which  being  out  of  repair,  his 
beasts  escaped  out  of  his  own  ground,  and  fell  into  a  pit;  it  is  good 
without  shewing  any  estate  in  the  occupici's;  but  it  had  not  been  so 
if  the  defendant  had  prescribed.  I  r('?irr.  264. 

It  should  seem  that  a  Prescription  by  the  oiviter  of  land,  adjoining 
to  a  wood,  to  take  underwood  there  growing  to  repair  the  fence  be- 
longing to  the  wood,  is  not  good:  for  of  common  right  the  making  of 
the  hedge  doth  appertain  to  the  owner  of  the  wood;  and  the  Prescrip- 
tion is  no  more  than  to  take  wood  in  the  lands  of  another,  to  make 
the  hedges  of  the  same  land  in  which  the  wood  groweth,  which  can- 
not be  a  good  Prescription,  for  it  sounds  only  in  charge,  and  not  to 
the  i)rofit  of  him  who  prescribes.  I  Leon.  313. 

Kstates  gained  by  Prescription  are  not,  of  course,  descendible  to 
the  heirs  general,  like  other  purchased  estates,  but  are  an  exception 
to  the  rule.  For,  properly  speaking,  the  Prescription  is  rather  to  be 
considered  as  an  evidence  of  a  former  acquisition,  than  as  an  acqui- 
sition de  novo:  and  therefore,  if  a  man  prescril)cs  fur  a  right  of  way 
in  himself  and  his  ancestors,  it  will  descend  only  to  the  blood  of  tliat 
line  of  ancestors  in  whom  he  so  prescribes;  the  Prescription  in  this 
case  being  indeed  a  species  of  descent.  But,  if  he  prescribes  for  it  in  a 
rjup  estate,  it  will  follow  the  nature  of  that  estate  in  which  the  Pre- 
scription is  laid,  and  be  inheritable  in  the  same  manner,  whether  that 
were  acquired  by  descent  or  purchase:  for  every  accessory  foUoweth 
the  nature  of  its  principal.  2  Comm.  c.  17.  266. 

II.  Nothing  but  incorporeal  hereditaments  can  be  claimed  by 
Prescription;  as  a  right  of  way,  a  common,  t^c;  but  no  Prescription 
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can  give  a  title  to  lands  and  other  corporeal  substances,  of  which  more 
certain  evidence  may  be  had.  Dr.  iff  St.  Dial.  I.e.  8.  Finch.  132.— 
Tor  a  man  shall  not  Ije  said  to  prescribe,  that  lie  and  his  ancestors 
liavc  imniemorially  used  to  hold  the  castle  of  ylruiidft;  for  this  is 
clearly  another  sort  of  a  title;  a  title  by  corporal  seisin  and  inheri- 
tance, which  is  more  permanent,  and  therefore  more  capable  of 
proof,  than  that  of  prescription.  Hut  as  to  a  rij;;ht  of  way,  a  common, 
or  the  like,  a  man  may  be  allowed  to  prescribe;  for  of  these  there  is 
no  corporal  seisin,  the  etijoyment  will  be  frequently  by  intervals,  and 
therefore  the  right  to  enjoy  them  can  depend  on  nothing  else  but  im- 
memorial usage.  Sec  title  Comm.  Pev.',  iffc. 

A  Prescription  cannot  be  for  a  thing  wliich  cannot  be  raised  by  • 
grant.  For  the  Law  allows  Prescription  only  in  supply  of  the  loss  ot 
a  grant,  and  therefore  every  preset  ipiion  presupposes  a  grant  to  have 
existed.  Thus,  the  Lord  of  a  Manor  cannot  prescribe  to  raise  a  tax 
or  toll  upon  strangers;  for,  as  such  claim  could  ne'  cr  have  been  good 
by  any  grant,  it  shall  not  lie  good  by  Prescription.  1  I'entr.  387. 

What  is  to  it  rise  by  matter  of  record  cannot  be  prescribed  for,  but 
must  be  claimed  by  grant,  entered  on  record;  such  as  for  instance, 
the  Ut-yal  franchises  of  deodands,  felons'  goods,  and  the  like.  These, 
not  being  forfeited  till  the  matter  on  w  hich  they  aiise  is  found  by  the 
inquisition  of  a  Jury,  and  so  made  a  matter  of  record,  the  forfeiture 
itself  cannot  be  claimed  by  any  inferior  title.  But  the  franchises  of 
treasurc-tro\e,  waifs,  estrays,  and  the  like,  may  be  claimed  by  Pre- 
scription; lor  they  arise  from  private  contingencies,  and  not  from  any 
matter  of  record.  Co.  Liir.  1 14.  See  title  Franc/use. 

Among  things  incorporeal,  which  may  be  claimed  by  Prescription, 
a  distinction  must  be  made  with  regard  to  the  manner  of  i)rescribing; 
that  is,  whether  a  man  shall  prescribe  in  a  gur  exiaie,  or  in  him- 
self and  his  ancestors.  For,  i!  a  man  piescrihe  in  a  <jur  fsfate,  (that 
is,  in  himself,  and  those  whose  estate  he  holds,)  nothing  is  claimable 
by  this  prescription,  but  such  things  as  ate  incident,  a|)pendant,  or 
appurtenaitt  to  lands;  for  it  would  be  absurd  to  claim  any  thing  as  the 
consequence,  or  appendix,  of  an  estate,  with  which  the  thing  claimed 
has  no  connexion:  but,  if  he  prescribes  in  himself  and  his  ancestors, 
he  may  prescribe  for  any  thing  whatsoever  that  lies  in  giant;  not 
only  things  that  are  appiirtenani,  but  also  such  as  may  be  in  gross. 
Liit.%  183:  J'inch.  L.  lo-t. — Therefore  a  man  may  prescribe,  that  he, 
and  those  whose  estate  he  hath  in  the  manor  of  Dalc^  have  used  to 
hold  the  advowson  t>(  Da/i;  as  appendant  to  that  manor:  hut,  if  the 
advouson  be  a  distinct  inheritance,  and  not  appendant,  then  he  can 
only  prescribe  in  his  ancestors.  So  also,  a  man  may  prescribe  in  a 
t;ue  estate  for  a  common  appurtcnHUt  to  a  manor;  but  if  he  would 
prescribe  for  a  common  in  gross,  he  must  prescribe  in  himself  and 
liis  ancestors.  2  Comm.  c.  17. 

A  person  may  make  title  by  prescription,  to  an  office,  a  fair,  mar- 
ket, toll,  way,  water,  rent,  common,  park,  warren,  franchise,  Court- 
lecl,  waifs,  estrays,  Stc.  But  no  person  can  prescribe  against  an  Act 
of  Parliament,  or  against  the  King,  where  he  hath  a  certain  estate  and 
interest;  against  the  public  good,  religion,  &e.  Nor  can  one  Pre- 
scription be  pleaded  against  another,  unless  the  first  is  answered  or 
traversed;  or  where  one  mav  stand  with  the  other.  J.uiw.  381:  Havi" 
352:  2  Jicl.  Mr.  264:  2  Inf'i.  167.  7  Re/i.  28:  Cro.  Car.  432:  1  Bvln. 
2  346. 
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The  word  easement  is  a  genus  to  several  species  of  liberties, 
which  one  may  have  in  the  soil  of  another,  without  claiming  any  in- 
terest in  the  land  itself;  but  where  the  thing  set  ibnh  in  a  Prescrip- 
tion, was  to  catch  fish  in  the  waier  of  another,  8cc.  and  no  instance 
could  be  given  of  a  Prescription  for  such  a  liberty  by  the  word  case- 
ment, a  rule  was  made  to  set  the  Prescription  right,  and  to  try  the 
merits.  4  Mod.  362.  See  title  Easement. 

In  trespass  for  breaking  the  plaintiff's  close,  the  defendant  pre- 
scribed, that  the  inhabitants  of  such  a  place,  time  out  of  mind,  hz.d 
used  to  dance  there,  at  all  limes  of  the  year,  for  iheir  recreation,  and 
so  justified;  issue  being  taken  on  this  Prescription,  defendant  had  a 
verdict;  it  was  objected  against  it,  that  a  Prescription  to  dance  in  the 
freehold  of  another,  and  spoil  his  grass,  was  ill,  cspecittlly  as  laid  in 
the  defendant's  pica,  viz.  at  all  times  of  the  year,  and  not  at  seasona- 
ble limes,  and  for  all  the  inhabitants;  who,  though  they  may  prescribe 
in  easements  which  are  necessary,  as  a  way  to  a  church,  Sec.  they 
cannot  in  casements  for  pleasure  only:  but  adjudged  that  the  Prescrip- 
tion is  good,  issue  being  taken  on  it.  and  found  for  the  defendant; 
although  it  might  have  been  ill  on  demurrer.  1  Ltv.  175.  See 
anil-  I. 

A  custom  that  the  farmers  of  su  h  a  farm  have  always  found  ale. 
Sec.  to  such  a  value,  at  perambulations,  vv  as  held  naught:  because  it 
is  no  more  than  a  Prescription  in  occupiers,  M  hicli  is  not  good  in 
matter  to  charge  the  land.  2  Lev.  164. 

Prescription  by  the  inhabitants  of  a  parish  to  dig  gravel  in  such  a 
pit,  the  soil  of  IV.  it  was  doubled  whellicr  this  was  good  or  not, 
though  it  was  to  repair  llie  highway;  but  the  inhabitants  may  pre- 
scribe for  a  way,  and,  by  consetivience,  for  necessary  mateiials  to 
repair  it.  2  Luiiv.  1346.  ^icd  (/u?  and  see  Ga(rwood\  case,  6  Co.  60: 
where  Prescription  for  ctimmon,  for  every  iuhabiumt  of  an  antient 
messuage  in  a  parish  is  held  not  to  he  good. 

Defendant  pleaded,  that  w  ithin  such  a  parish,  all  occupiers  of  a 
certain  close  habeni^  is^  habere  consucvtrrnt,  a  way  leading  over  the 
plaintiff's  close  to  the  defendant's  house;  this  was  held  ill,  for  it  is 
not  like  a  Prescription  to  a  way  to  the  Church  or  market,  which  are 
necessary,     //ro  A'vno /'liA/Zco.  2  f'cntr.  186. 

A  man  may  claim  a  fold-course,  and  exclude  the  owner  of  the  soil 
by  Prescription.  1  Sau7id.  153. — lint  a  diversity  h&ih  been  taken 
where  a  Presci'iption  takes  away  the  whole  interest  of  the  owner  of 
the  land;  and  where  a  particular  profit  is  restrained:  in  one  case  it  is 
good;  in  the  other  void.  I  Lton.  1 1. 

If  a  person  prescribes  for  common  appurtenant,  it  is  ill.  unless  it 
be  for  cattle  levant  isf  couc/ianty  kc.  And  the  reason  is,  because  by 
such  a  prescription  the  party  claims  only  some  part  of  the  pasture 
and  the  tjuantum  is  ascertained  by  the  levancy  and  couchancy,  the 
rest  being  left  for  the  owner  of  the  soil;  therefore,  if  he  who  thus 
prescribes,  should  put  in  more  cattle  than  are  levant  and  couchant  on 
his  tenement,  he  is  a  trespasser.  A%y  145:  2  Saund.  324. 

In  a  Prescription  to  have  Common,  the  Jury  found  it  to  be,  paying 
every  year  a  penny.  Here  tlie  Prescription  is  entire,  whereof  the 
payment  of  one  penny  is  parcel;  which  ought  to  be  entirely  alleged 
in  the  Prescription  in  the  plea,  or  it  will  not  be  gowl.  Cro.  KHz.  563. 
564.  But  where  the  payment  is  collateral  from  the  Prescription,  a 
Prescription  may  be  good  without  alleging  it.  Cro,  Eliz.  405. 
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Common  ibr  calllc  levant  and  couchaiit,  or  a  right  of  commoii 
without  slint,  cannot  be  claimed  by  Prescription,  as  appurtenant  to  a 
liouse  without  any  curtilage  or  land.  S  Term  He/i.  K.  JB.  46.  fi  T.  B. 
396. 

It  was  a  C|Ucsiion,  whether  a  toll,  independent  of  markets  and  fairs, 
might  be  claimed  by  Prescription,  without  shewing  that  the  subject 
hath  some  benefit;  and  sonic  arguments  w  ere  brought  for  it,  from  an 
authority  in  IJijcr  332.  Though  by  //o/(,  this  Prescription  cannot  be 
good,  becavisc  there  was  no  recompense  for  it;  and  every  Prescrip- 
tion to  charge  the  subject  with  a  duly,  must  import  some  benefit  to 
him  who  pays  it;  or  else  some  reason  must  be  shewn  why  the  duty  is 
claimed.  4  Mod.  319. 

A  Court-lcet  is  derived  out  of  the  hundred;  and  if  a  man  claims  a 
title  to  the  leet,  he  may  prescribe  that  he  and  his  ancestors,  and  all 
those  whose  estate  he  hath  in  the  imudrcd,  time  out  of  mind,  had  a 
leet.  Co.  J.i/l.  125. 

There  may  be  a  prescription  for  a  Court  to  hold  pleas  of  all  ac- 
tions, and  foi'  any  sum  or  damage;  and  ii  will  be  good.  Jejilc.  Crni. 
327,  If  a  Court  held  by  Prescription  is  granted  and  confirmed  by 
letters  patent,  this  doth  not  destroy  the  Prescription;  but  it  is  said 
the  Court  may  be  held  by  Prescription  as  before.  2  Jiol.  Jibr.  271. 

A  grant  may  enure  as  a  confirmation  of  a  Prescription;  and  the 
Prescription  continue  unaltered  by  a  new  charter,  &c.  where  the 
charter  is  not  contrary  to  the  Prescription.  Moor  818,  830.  But  in 
some  cases  it  is  intended,  that  a  Prescription  shall  begin  by  grant; 
and  us  to  Prescriptions  in  general,  the  Law  supposes  a  grant,  or  pur- 
chase originally.  Cro.  hliz.  709:  Co.  Lilt.  113. 

Every  Prescription  is  taken  strictly:  and  a  man  ought  not  to  pre- 
scribe to  that  which  the  Law,  of  common  right  gives.  3  Leon.  13: 
jVoy  20. 

A  Prescription  must  have  a  lawful  commencement,  and  peaceable 
possession  and  lime  are  inseparably  incident  to  it.  Co.  Lill.  113. 
Though  a  title  gained  Ijy  custom  or  Prescription,  will  not  be  lost  bv 
interruption  of  the  Possession  ibr  ten  or  twenty  years;  but  it  may  be 
lost,  by  interruption  in  the  right.  Co.  Liu.  1 14:  2  Inst.  653. 

PuEscHirTioNS  against  .Actions  and  Statutes;  See  title  Limitation 
ofjJctions  U.  2. 

Prescriptions  by  the  Ecclesiastical  Law,  as  to  tithes,  isfc.  See 
Modus  Deci.nandii  Tithes. 

PRESENCE.  Sometimes  the  Presence  of  a  superior  Magistrate 
takes  away  the  power  of  an  inferior,  9  Ke/i.  118.  And  Ihe  Presence 
of  one  may  serve  for  all  the  fcoflees  or  grantees,  ice,  3  Rtp.  26. 
When  the  Presence  of  a  msn,  in  the  place  where  an  oficnce  is  due, 
may  make  him  guilty,  vide  jlccestary. 

PRESENTATION,  l'reirniatio.'\  The  act  of  a  patron,  offering 
his  clerk  to  the  Bishop  of  the  diocese,  to  be  instituted  in  a  church 
or  benefice  of  his  gift,  which  has  become  void.  See  titles  Mvowsoti; 
Parson. 

PitESEN  rEF%  The  <-lerk  presented  to  a  church  by  tlie  patron. 
In  Stat.  13  R.  2.  st.  1.  r.  I.  the  King's  Presentee,  is  he  whom  the 
King  presents  to  a  benefice. 

PRESENTMENT,  A  mere  denunciation  of  Jurors,  or  some  offi- 
cers, &r,  fwilhout  any  information)  of  an  ofFenee,  inquirable  in  the 
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Court  where  it  ispresenicd.  Lamb.  Eiren,  tib.  4.  c.  3.  Or  it  may  be 
defined  lo  be  an  information  made  by  the  Jury  in  a  Couit,  before  a 
Judge  who  hath  authority  to  punish  an  offence.  2  In^t.  739. 

'riie  Presentment  is  drawn  up  in  Kn'^liah  by  the  Jury»  in  a  short 
note,  for  instructions  to  draw  tlic  indictment  by;  and  differs  from 
an  indictment,  in  that  an  indictment  is  drawn  up  at  large,  and 
brought  ingrosscd  to  the  (irund  Jury  lo  find.  2  LUi.  Abr.  353. 

There  arc  also  Presentments  of  Justices  of  Peace  in  their  Sessions 
of  ofl'ences  against  statutes,  in  order  to  their  pumsnieut  in  superior 
Courts;  and  Presentments  taken  before  Commissioners  of  Sewers, 
fccc.  Presentments  are  made  in  Courts-icet  and  Courts-baran,  before 
stewards;  and,  in  llic  latter  of  surrenders,  grants,  Sec.  Also  by 
constables,  churchwardens,  surveyors  of  the  highways,  See  of  things 
belonging  to  tl»eir  offices.  See  this  Dictionary,  titles,  Co/njhold;  Sur- 
render. 

A  Presenfmenfy  generally  taken,  is  a  very  comprehensive  term; 
including  not  only  Presentments,  properly  so  called,  but  also  inquisi- 
tions of  office,  and  indictments  by  a  grund  Jury.  A  Presentment, 
/irojtcrlif  sficakhi^j  is  the  notice  taken  by  a  Grand  Jury  of  any  offence 
from  their  own  knowled'^e  or  observation,  without  any  bill  of  indict- 
ment laid  before  them,  at  the  suit  of  the  King.  Lamb.  Eiren.  L  4.  c. 
5. — As  the  Presentment  of  a  nuisance,  a  libel,  and  the  like;  upon 
which  the  officer  of  the  Court  nmst  afterwards  frame  an  indictment 
before  the  party  presented  can  be  put  to  answer  it.  2  /nsc.  739.  An 
inquisition  of  oflice  is  the  act  of  a  Jury,  summoned  by  the  proper 
oflicer  to  intiuirc  of  mattei-s  relating  to  the  Crown,  upon  evidence 
laid  before  them.  See  title  Iiufuesf.  Some  of  these  are  in  themselves 
Convictions,  and  cannot  alterwards  be  iravtrsed  or  denied;  and  there- 
fore the  inquest  or  Jury  ought  to  hear  all  that  can  be  alleged  on  toth 
sides.  Of  this  nature  are  all  Inquisitions  of /c/o  f/r  sf;  of  flight  in 
persons  accused  of  felony;  of  deodands,  and  the  like:  and  Present- 
ments of  petty  officers  in  the  Sherifl''s-tourn  or  Court-lcct,  where- 
upon the  presiding  officer  may  set  a  fine.  Other  Inquisitions  may  be 
afterwards  traversed  or  examined;  as  particularly  the  Coroner's  in- 
quisition of  the  death  of  a  man,  when  he  finds  any  one  guilty  of 
homicide:  for  in  such  cases  the  offender  so  presented  must  be  ar- 
raigned upon  this  inquest,  and  may  dispute  the  truth  of  it,  which 
brings  it  to  a  kind  of  indictment.  See  further  title  Lidictment ;  High- 

PRESIDENT,  Prases.']  The  king's  lieutenant  in  any  province;  as, 
President  of  /l  a/rs,  i^c. 

PRESIDENT  OF  the  COUNCIL,  Is  the  fourth  great  officer  of 
State.  See  title  Precedence.  He  is  as  anttent  as  the  reign  of  King 
John;  and  hath  sometimes  been  called  Prind/iutis  Consi/iariu3j  and 
other  times  CafiitaftH  Consiliarius. — During  the  reign  of  Q.  Elizabeth, 
lheofficercmaineddormant.lt  appears  to  have  been  exercised  in 
the  reign  o{  Jac.  I.  and  was  revived  by  C/iar/cs  II.  Sec  title  Privy 
Councii. 

The  office  of  President  of  the  Council  has  been  always  granted  by 
letters  patent  under  ih.e  Great  Seal  dura?i!e  bene  fihcito:  and  this 
officer  is  to  attend  on  the  King,  to  propose  business  at  the  Council- 
tablc;  and  report  to  His  Majesty  the  transactions  there:  also  he  may 
associate  the  Lord  C  hancellor,  Treasurer,  and  Privy  Seal,  at  naming 
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of  SheriRs;  and  all  other  acts  limited  by  any  statute,  to  be  done  by 
them.  21  Hen.  8.  c.  20.  See  1  Comm.  230. 

PRESS,  Liberlu  of  the;  See  lAbel,  IV.;  Jury. 

PRESSING,  for  the  Sea-service;  See  this  Dictionary,  title  Im- 
flresRtng  Seamen. 

PRESSINCi  TO  DEATH;  Sec  Mute. 

PREST,  A  duty  in  money  to  be  paid  by  the  Sheriff  on  his  account, 
in  the  Exchecjucr,  or  for  money  left,  or  remaining  in  his  hands.  See 
etat.  2  W  3  Mil.  6.  c.  4. 

PREST ATION-MONEY,  Prxtiaiio,  a  paying  or  performing.] 
Is  a  sum  of  money  paid  by  Archdeacons  yearly  to  their  bisho]>  fim 
exteriore  juriatticiionr — Ki  sini  quieli  a  Prxstatione  rnuragii.  Chart. 
H.  7.  Burgenfi.  A/ount-Gomer.  Prantalio  was  also  antiently  used  for 
Purveyance.  See  Philifis's  book  on  that  subject,/;.  222. 
,  PREST-MONEY,  from  the  French  fireat,  /iromtiim,  ex/iedinu; 
for  that  it  binds  those  who  receive,  to  be  ready  at  all  times  appointed, 
being  meant  commonly  of  soldiers.  See  tiats.  18  H.  6.  c.  19:  7  H.  7. 
c.  1:  2  Sc  3  Ed.  6.  c.  2. 

PRESUMPTIO,  Was  antiently  taken  for  intrusion,  or  the  un- 
lawful scizinj;  of  any  thing.  Leg.  Hen.  I.  c.  1 1. 

PRESUMPTION,  Presum/iiio.]  A  supposition,  opinion,  or  belief 
previously  formed.  Co.  Lift.  6,  375;  M'o'^U'h  Innt.  599. 

Though  Presumption  is  what  may  be  doubted  of,  yet  it  shall  be 
accounted  truth,  if  the  contrary  be  not  proved.  2  Lill.  Ahr.  354.  But 
no  Presumptions  ought  to  be  admitted  against  the  Presumptions  of 
Law,  and  wrong  shall  never  be  presumed.  Co.  Litr.  232,  273. 

If  the  eldest  son  be  beyond  sea  at  the  death  of  the  ancestor,  and 
the  youngest  enters  into  the  land,  he  is  not  accounted  in  Law  a  dis- 
seisor: bccatisc  the  Law  presumes,  that  he  preserves  the  possession 
for  his  brother:  but  if  on  his  brother's  return  he  keeps  him  out  of 
possession,  then  the  Law  looks  on  him  as  a  disseisor.  Latch.  68.  See 
titles  Evidence;  IJfc  Elstate. 

Where  the  Law  intrusts  persons  with  the  execution  of  a  power, 
the  Court  will  presume  in  favour  of  their  execution  of  that  Power: 
though  if  they  make  a  false  return  whereby  the  party  and  Justice  are 
abused,  they  may  be  punished.  12  Mod.  382. 

Presumptions  arc  said  to  be  cither  jurin  ^  de  jure,  or  juris.,  or  /lO- 
minis  vcl  judicin.  The  presumption  juris  de  jure  is  that  where  Law 
or  Custom  establishes  the  truth  of  any  point,  on  a  pi-esumption  that 
cannot  be  traversed  on  contrary  evidence:  Thus  a  Minor,  or  infant 
under  age  with  Guardians  is  deprived  of  the  Power  of  acting  without 
their  consent,  on  a  presumption  of  incapacity  which  cannot  be  tra- 
versed. The  ftrcnumfitio  juris  is  a  presumption  established  in  law  till 
the  contrary  be  proved,  as  the  property  of  goods  is  presumed  to  be 
in  the  possessor:  Every  Presumption  of  this  kind  must  necessarily 
yield  to  coniraiy  proof — The  /iresum/itio  hominitt  vel  judicis  is  the 
conviction  ai'ising  from  the  circumstances  of  any  particular  case. 

PRESUMPTIN'E  EVIDENCE;  See  titles  Evidence;  felon;/; 
Homicide^  £cc. 

PRESUMPTIVE  HEIRS,  Such  Persons  who,  if  the  ancestor 
should  die  immediately,  would,  in  the  present  circumstances  of 
things,  be  his  heirs;  but  w  hose  right  of  inheritance  may  be  defeated 
by  the  contingency  of  some  nearer  heir  being  boi  n.  See  title  JJe- 
tcent  I. 
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PRETENDED  TITLES,  Buyingor  selling;  See  titles  Cham/ier- 
tij;  Mainrmauce. 

PRETKNSED  RIGHT,  Jm  Pralentum.']  Where  one  is  in  pos- 
session of  Land,  and  another  who  is  out  of  poisscssion  claims  and  sues 
for  it;  here  the  Pi  etcnsed  Right  or  title  is  said  to  be  in  him  who  so 
claims  and  sues  for  the  same.  JSee  Mod.  Cas.  302. 

PRE  '  lUM  AKFECTIOXIS;  an  imaginary  value  put  on  a  thing 
by  the  fancy  of  the  owner,  in  his  affection  for  it. — Bell's  Scoic/i  Bid. 

PHE  TIU'M  SEPUIXHRI;  Sec  title  Moriuary. 

PRICE;  See  titles  Conaiiieration;  Ji^rcemenr,  &c. 

PUIDE  (i.WEL,  from  /ir/rf,  the  last  syllable  of /um/irirf,  and ^-aw/, 
a  rent  or  tribute.]  In  the  manor  of  Hodetey  in  the  county  of  Gtouces- 
ter^  is  a  rent  paid  to  the  Lord,  by  certain  tenants,  in  duty  and  acknow- 
ledgment to  him  for  the  privilege  of  fishing  for  lampreys  or  lamprids 
in  the  river  Sfvrrn.  Tayl.  Hist.  Gavelk.  1 12. 

PRIESTS,  In  general  signification,  are  any  ministers  of  a  church; 
but  in  our  Law,  this  word  is  particularly  used  for  ministers  of  the 
church  of  Nome.  See  title  Pajiisis. 

PRIMAGE,  A  duty  at  the  Water-side,  due  to  the  master  and 
mariners  of  a  ship;  to  the  master  for  the  use  of  his  cables  and  ropes, 
to  discharge  the  goods  of  the  Merchant;  and  to  the  Mariners  for  lad- 
ing and  unlading  in  any  port  or  haven;  it  is  usually  about  \2d.  [icr 
ton,  or  sixpence  per  pack  or  bale,  according  to  custom.  Merch.  Diet. 
Sec  Slat.  S2  H.  8.  r.  1-1. 

PRIM.VTE,  an  Archbishop  who  lias  a  distinguishing  rank  from 
all  other  Archbishops  and  Bishops. 

PRIMEK-FINE,  On  suing  out  the  writ  or /ir«ct/if,  called  a  writ 
of  covenant,  tiierc  is  due  to  tJie  King,  by  antient  prerogative,  a  Pri- 
mer Fine,  or  a  Noble  for  every  five  marks  of  Land  sued  for;  that  is, 
one-tenth  of  the  annual  value.  Sec  title  I'ine  of  Lands  I.  1 . 

PRIMICERIUS,  The  first  of  any  degree  of  men;  sometimes  it 
signifies  the  nobility.  Primicerios  toliits  .ingliXi  the  Nobility  of  A'hjt- 
land.  Mon.  Jngl.  i.  838. 

PRIMIER  SEISIN,  Prima  seisim.']  The  first  possession,  or  seisin; 
hereiofore  used  as  a  branch  of  the  King's  prerogative  whereby  he 
had  ihe  first  possession,  that  is,  the  entire  profits  lor  a  year  of  all  the 
lands  and  tenements,  whereof  his  tenant  (who  held  of  him  in  capite) 
died  seised  in  his  demesne  as  of  fee,  his  heir  being  then  at  full  age, 
until  he  dilhomage,  or,  if  under,  until  he  were  of  age.  Staundf.  Prx- 
rog.  eafi.  3,  and  Braeion,  I.  4.  ir.  3.  e.  1.  But  all  the  charges  arising 
by  Primicr  Seisins  are  taken  away  by  stat.  12  Car.  2.  c.  24.  See  title 
Tenuren. 

PRIMIER  SERGEANT,  The  King's  first  Serjeant  at  Law.  See 
title  Preeedntee. 

PRIMO  BENEFICIO,  The  first  Benefice  in  the  King's  gift,  err. 
See  lientjicio  /iritis.,  '^c. 

PRIMOGENITURE,  Primogeniiura.]  The  title  of  an  elder  son 
or  brother  in  right  of  his  birih:  the  reason  of  wliich  Cote  says,  is, 
Qui  /trior  eit  lem/tore,  /tuiior  est  jure;  affirming  moreover.  That,  in 
King  .Alfred's,  time,  knights'  fees  descended  to  the  eldest  son;  be- 
cau.se,  by  the  division  of  such  fees  bet«  een  males,  the  defence  of  the 
realm  might  be  weakened.  And  IJodd.  ridgi ,  in  his  treatise  of  No- 
bility, saiih,  (fiag.  119.)  it  was  antiently  ordained.  That  all  knights' 
fees  should  come  unto  the  eldest  son  by  succession  of  heritage; 

Vol.  V.  2  N 
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whereby  lie,  succeeding  Ins  ancestors  in  tiic  whole  inhcriunce,  mighl 
be  the  better  enabled  to  maintain  the  wars  ajjainsi  the  King's  ene- 
mies, or  his  Lord's:  and  that  the  socage  should  be  partible  among 
the  male  children  to  enable  them  to  increase  into  many  families,  for 
the  better  furtherance  in,  and  increase  of  husbandry.  Comll,  and  Leg. 
Mfred.  Dodd.  Treat.  Xobil.  1 19.  See  title  Descent. 

I'RINCE,  Frhicejis.1  Sometimes  taken  at  large  for  the  King  him- 
self; but  more  properly  lor  the  King's  eldest  son,  who  is  called 
Prince  of  \\  ai.es.  See  title  King  11. 

It  is  said  by  some  writers,  that  the  King's  eldest  son  is  Prince  of 
Wa/w  by  Nativity;  but  others  say,  that  he  is  born  Uuke  of  CamtMll, 
and  afterwards  created  Prince  of  It'alea,  though  from  the  day  of  his 
birth  he  is  stiled  Prince  of  ll'ales,  a  title  originally  given  by  Edward 
I.  to  his  son.  His  titles  are,  Prince  of  IVales,  Duke  of  Cornwall,  and 
liarl  of  C'/nsier. 

Before  Kdward  II.  who  was  the  first  Prince  of  Wales,  and  born  at 
Caernarvon  in  that  Principality,  (his  mother  being  sent  there  big 
with  child  by  Edvmrd  I.  to  appease  the  tumultuous  spirit  of  the 
IVelcli,)  the  eldest  son  of  the  King  was  called  Lord  Prince;  but  Prince 
was  a  name  of  dignity  long  before  that  time  in  England.  Stamdf. 
Prxrog.  c.  22,  75.  bee  itata.  27  H.  8.  c.  26:  28  H.  8.  c.  3.  And 
Storfs  Annuls,  Ji.  303.  In  a  charter  of  King  Off'a,  after  the  Bishops 
hati  subscribed  their  names,  we  read  Brordanus  Patricias,  Binnanua 
Prince/is:  and  afterwards  the  Dukes  subscribed  their  names.  And 
in  a  charter  of  King  Edgar,  in  Mm.  jingl.  lorn.  3.  /<.  302;  Egi 
Eldgarus  Rex  rogatus  ah  efiiscofio  meo  Deorivolfe,  43*  Principe  meoM- 
fredo,  Sec.  And  in  Matt.  Paris, p.  155;  Ego  Haiden  Princeps  J?fgi> 
lira  viribus  assensum  firxbeo,  iJ*  ego  Turketitlus  Dux  comedo. 

As  Duke  of  Cornwall,  and  likewise  Earl  of  Chester,  the  Prince  of 
tVates  is  to  appoint  the  Sheriffs,  and  other  Officers,  in  those  Counties. 
The  Prince  of  IVales,  besides  the  revenues  of  the  Principality  of 
Wales,  Duchy  of  Cornnvall,  Stc.  has  also  an  income  settled  on  him, 
from  time  to  time,  by  Parliament.  See  stat.  33  Geo.  3.  c.  "8.  enabling 
the  Prince  to  make  leases  in  the  Duchy  of  Cornivall;  and  slat,  35 
Geo.  3.  c.  125,  for  preventing  the  accumulation  of  debts  by  any  future 
Ileir-Apparcnt  of  the  Crown,  and  for  regulating  his  mode  of  expen- 
diture from  the  time  of  his  having  a  separate  establishment. 

PRINCIP.VL,  Princijialium.']  Is  variously  used  in  our  law;  as  an 
heir  loom,  (s^c. 

The  word  principal  was  also  sometimes  anliently  used  for  a  mor- 
tuary, or  corse-present.  See  title  Mortuary. 

In  Urchenjicld  in  the  county  oi  Hereford,  certain  Principals,  as  the 
best  beast,  the  best  bed,  the  best  table,  c^^r.  pass  to  the  eldest  child, 
and  are  not  liable  to  partition. 

The  chief  person  in  some  of  the  Inns  of  Chancel^  is  called  Prin- 
cipal of  the  house.  Coiuell. 

PRINCIPAL  AND  ACCESSARY;  See  this  Diclionar)-,  title 
.Accessary. 

PRINCIPAL  CHALLENGE,  a  species  of  the  challenge  to  Jurors 
for  suspicion  of  partiality.  This  tukes  place  where  the  cause  assign- 
ed carries  with  it  firimi  facie  evident  marks  of  suspicion,  either  of 
malice  or  favour.  Sec  titles  Jury  II;  Challenge. 

PRINTING;  See  Dooks;  Libel;  Literary  Pro/ierty. 

By  39  Geo.  3.  c.  79.  §  23 — 33.  certain  restrictions  are  imposed  on 


PRI 


283 


Printers  and  others  for  the  preventing  of  Treasonable  and  Seditious 

Publications  Printers,  Letter-Founders,  and  Printing  press  makers, 

are  to  register  their  Names  with  the  Clerk  of  the  peace.  The  name 
and  abode  of  the  printer  is  to  be  printed  at  the  beginning  and  end  of 
every  book,  and  on  the  front  of  every  paper  printed:  and  one  copy 
thereof  is  to  be  kept  by  tiie  Printer  with  the  name  of  his  employer 
written  thereon,  and  to  be  produced  on  demand  any  time  within  six 
months  after  the  time  of  printing.  One  justice  of  Peace  may  em- 
power a  Peace  Officer  to  search  for  presses  and  types  suspected  to  be 
illegally  used;  which  may  be  seized,  together  with  any  printed  pa- 
pers found  on  the  premises.  The  King's  Printer,  the  public  presses 
in  the  universities,  and  the  papers  printed  by  authority  of  parliament, 
or  other  public  boards,  are  excepted  from  the  operation  of  this  act. 
Sec  39     40  Geo.  3.  c.  93,  and  41  Geo.  3.  (U.  K.)  c.  80. 

PRINTS  AND  ENGRAVINGS;  See  title  Literary  Pro/ierty. 

PRIOR,  Was  in  dignity  next  to  the  Abbot,  or  the  chief  of  a  con- 
vent, {3'c.  See  title  Jhbot. 

PRIORS  ALIENS,  Priores  jllicni.']  Were  certain  religious  men, 
born  in  France  and  .Yormandy^  Governors  of  Religious  Houses  erect- 
ed for  foreigners  here  in  England;  but  were  suppressed  by  Henry 
V.  and  afterwards  their  livings  were  given  to  other  monasteries  and 
houses  of  learning,  and  especially  towards  the  erecting  of  the  King's 
Colleges,  at  Cambridge  and  Ka'.on.  2  Imt.  584.  See  AVory's  Annals^ 
582:  and  stal.  1  Hen.  5.  c.  7. 

PRIORITY,  Prioritas.']  An  antiquity  of  tenure,  in  comparison  of 
another  less  antient.  Old  .Yat.  Br.  94.  Crom/iC.  in  his  Jurisd.  fol.  1 17. 
useth  this  word  in  the  same  signification.  The  Lord  of  the  Priority 
shall  have  the  custody  of  the  body.  i?f.  and  fol.  120:  if  the  tenant 
hold  by  priority  of  one,  and  by  Posterity  of  another,  isfc.  To  which 
effect,  see  also  F.  A'.  B.  1  J2.  and  tit.  Posteriority. 

PRIORITY  OF  DEBTS  and  SUITS;  See  titles  Action;  Abate- 
ment; Pleading,  U.C — .\s  to  payment  of  Debts  by  an  Executor  in 
order  of  Priority;  see  this  Dictionary,  title  Executor  V.  6. — As  to 
Priority  of  mortgages,  sec  title  M'^rlgage  III. 

There  is  no  Priority  of  time  in  Judgments;  for  the  Judgment  first 
executed  shall  be  first  paid.  See  title  Judgment. 

^Vhe^everany  suit  on  a  penal  statute  may  be  said  to  be  actually 
depending,  it  may  be  pleadc<l  in  abatement  of  a  subsequent  prose- 
cution, being  expressly  averred  to  be  for  the  same  offence.  Neither 
will  it  be  any  exception  to  such  a  plea,  that  the  Offence  in  a  subse- 
quent prosecution  is  laid  on  a  day  different  from  that  in  the  former. 
Neither  doth  a  mistake  in  such  a  plea  of  the  very  day,  whereon  the 
suit  pleaded  as  prior  was  commenced,  seem  to  be  material  on  the 
issue  of  nul  tiel  record,  if  it  appear  in  truth  to  have  been  commenced 
before  the  other,  and  for  the  same  matter. 

And  if  two  informations  be  exhibited  on  the  very  same  day,  it 
seems  that  they  may  mutually  abate  one  another;  because  there  is  no 
Priority  to  attach  the  right  of  the  suit  in  one  informer,  more  than  in 
the  other.  Also  it  seems,  that  an  information  or  bill  the  same  day 
that  they  arc  filed,  may  be  so  far  said  to  he  depending  before  any  pro- 
cess sued  on  them,  that  they  may  be  pleaded  in  abatement  of  any 
other  suit  on  the  same  statute.  And  from  the  same  reason  it  seems 
also,  that  a  writ  of  debt  may  be  so  pleaded  in  abatement  of  any  other 
suit  on  the  same  statute;  and  from  the  same  reason  it  sceins  also  that 
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a  writ  of  debt  may  be  so  pleaded  after  it  is  retui  ned;  because  then 

it  seems  to  be  agreed,  that  it  may  be  properly  said  lo  be  depending; 
and  whether  it  may  not  also  be  so  pleaded  before  it  be  returned, 
seems  questionable;  because,  according  to  some  opinions,  a  writ  may 
be  said  to  l)e  depending  as  soon  as  purchased.  2  Hawk.  P.  C.  c.  26. 
§  63.  Sec  title  Information. 

Those  points  of  law,  wliere  HoKkim  seems  to  doubt,  are  now,  in 
general,  pretty  clearly  settled,  according  to  what  appeared  to  be  his 
opinion. 

PRISAGE,  Prhagium.]  That  share  w  hich  belongs  to  the  King, 
or  Admiral,  out  of  such  merchandises  as  arc  taken  at  sea,  by  way  of 
lawful  prize,  which  is  usually  a  tenth  part.  See  >'o/.  31  AAz.  c.  5. 

Pbisage  of  W  ines  is  an  antient  duly  or  custom  on  wines,  payable 
at  c;crtain  ports,  except  I.'jndon,  Houthumfilon,  kc.  It  is  where  the 
King  claims  out  of  every  ship  or  vessel  laden  with  wine,  containing 
twenty  tons  or  more  than  two  tons  of  wine,  the  one  before,  the  other 
behind  the  mast,  at  his  price,  which  is  twenty  shillings  for  each  ton; 
but  this  varies  according  to  the  custom  of  places;  and  at  Boston 
every  bark  laden  with  ten  tons  of  wine  or  above,  pays  Prisage.  This 
word  is  almost  out  of  use,  being  now  called  Butttragc  because  the 
King's  chief  butler  receives  it.  See  title  Customs  on  Merchandiee. 

By  43  G.  3.  f.  1 56.  the  Treasury  were  empowered  to  purchase  the 
duties  of  Prisage,  and  the  butlerage  in  Great  Britain,  and  a  contract 
lor  that  purpose  with  the  Duke  of  Grafton,  is  confirmed  by  46  G.  3. 
r.  79. — By  46  G.  3.  r.  94.  the  Treasury  of  Ireland  were  empowered  to 
purchase  the  duty  of  Prisage  in  that  country  from  the  Earl  of  Ormtmd. 

PKl.'^E;  See  Prize. 

PRISO,  A  prisoner  taken  in  war.  fTovedcn,/i.  541. 

PRISON,  Priiona.~\  A  place  of  confinement  for  the  safe  custody 
of  persons,  in  order  to  their  answering  any  action,  civil  or  criminal. 
See  title  Gaol. 

Prison  Bkkaking;  See  title  Goo/,  HI. 

PRISONER,  Prisotmrius,  Fr.  Priaonnicr.'^  One  confined  in  prison, 
on  an  action,  or  commandment:  and  a  man  may  be  a  prisoner  on 
matter  of  record,  or  of  fact:  a  prisoner  on  matter  of  record,  is  he  who, 
being  present  in  Court,  is  by  the  Court  committed  to  prison;  and 
the  other  is  on  arrest,  by  the  Sheriff,  i^c.  Siaundf.  P.  C.  34,  35.  Sec 
titles  Gaol,  II;  Debtors;  Execution,  III.  4;  Insolvent  Debtors. 

PRIT;  See  Pleading. 

PR1V  ..\TEERS,  A  kind  of  private  men  of  War,  the  persons  con- 
cerned wherein  administer,  at  their  own  costs,  a  part  of  a  war,  by  fit- 
ling  out  these  ships  of  force,  and  providing  them  with  all  military 
stores;  and  they  have  instead  of  pay,  leave  to  keep  what  they  lake 
from  the  enemy,  allowing  the  Admiral  his  share,  c5'c. 

Privateers  may  not  attempt  any  thing  against  the  laws  of  nations; 
as  to  assault  an  enemy  in  a  port  or  haven,  under  the  protection  of 
any  Prince  or  Republic,  whether  he  be  friend,  ally,  or  neuter;  for  the 
peace  of  such  places  must  be  inviolably  kept;  therefore  by  a  treaty 
made  between  King  William  and  the  States  of  Holland,  before  a 
commission  shall  be  granted  lo  any  Privateer,  the  commander  is  to 
give  security,  il  the  ship  be  not  above  150  tons,  in  1500/.  and  if  the 
ship  exceed  that  burden,  in  3000/.  that  they  will  make  satisfaction  for 
all  damages  which  they  shall  commit  in  their  courses  at  sea,  contraiy 
to  the  treaties  with  those  States,  on  pain  of  forfeiting  their  commis- 
sions; and  the  ship  is  made  liable.  I. ex  Mercat.  177,  178. 
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Besides  these  private  commissions,  there  are  special  commissions 
for  Privateers,  granted  to  commanders  of  ships,  b'c  who  lake  pay, 
'  and  are  under  a  marine  discipline:  and  if  they  do  not  obey  their 
orders,  may  be  punished  with  death.  And  the  wars  in  latter  ages,  have 
given  occasion  to  Princes  to  issue  these  commissions,  to  annoy  the 
enemies  in  their  commerce,  and  hinder  such  supplies  as  n.inht 
strengthen  them,  or  lengthen  out  the  war,  and  likewise  to  prevent 
the  separation  of  ships  of  greater  force  from  their  lleets  or  squadrons. 
See  titles  l^tttfra  of  Martjuc;  Admiraity, 

PUIN'AJ  ION,  Privtttio.~\  A  taking  away  or  withdrawing:  most 
commonly  applied  to  a  Bishop  or  Rector,  when  by  death,  or  other 
act,  they  are  deprived  of  their  preferments;  it  seems  to  be  an  abbre- 
viation of  the  word  Deprivation.  Co.  Liti.  239. 

PKlVliMENT  ENSIENT,  The  term  to  signify  a  woman  being 
with  child;  but  not  quick  with  child.  Wood's  Inst.  662. 

PKIVILS,  from  the  ¥v.  Pri-cr,  i.  e.  Faviilians^  Those  who  are 
pariakers,  or  have  an  interest  in  any  action  or  thins;,  or  any  relation 
to  another;  as  every  heir  in  tail  is  privy  to  recover  the  land  entailed, 
iyc.  Old  Kttt.  Br.  1 17. 

There  are  five  several  kinds  of  Privies,  -viz.  Privies  of  blood,  such 
as  the  heir  to  the  ancestor;  Privies  in  representation,  as  executors  or 
ftdraiiiislrators,  to  the  deceased;  Privies  in  estate,  between  donor  and 
donee,  lessor  and  lessee,  tic.  Privies  in  respect  of  contract;  and  Pri- 
vies on  account  of  estate  and  contract  together.  3  Reji.  23.  123: 
4  Rcli.  123:  Lalch.  260. 

It  is  also  said,  that  there  are  three  sorts  of  Privies  and  Privities; 
in  estate,  in  blood,  and  in  law. 

Privies  in  blood  are  intended  of  Privies  in  blood  inheriUiblc,  and 
this  in  tliiee  manners,  i/'r  inheritable  as  general  heir,  or  as  special 
heir,  or  as  general  and  special  heir. 

Privies  in  estate,  as  joint  tenants,  baron  and  feme,  donor  and  donee, 
lessor  and  lessee,  ^c. 

Privies  in  law  are,  when  the  law,  without  blood  or  privity  of  estate, 
casts  the  land  on  one,  or  makes  his  entry  lawful;  as  lord  by  escheat, 
lord  who  enters  for  mortmain,  lord  of  villein,  c^r.  8  Reji.  42,  bi 
Jo.  32. 

The  Author  of  the  -V<rw  Terms  of  the  La7v  maketh  many  sorts  of 
Privies,  viz.  Privies  in  estate.  Privies  in  deed.  Privies  in  law.  Privies 
in  right,  and  Privies  in  blood.  See  Firkins,  831,  832,  833.  Cokt,lib.  3. 
f.  23.  and  lib.  4.  123,  124.  mentions  four  kinds  of  Privies,  viz.  Privies 
in  blood,  as  the  heir  to  his  father;  Privies  in  representation,  as  execu- 
tors or  administrators  to  the  deceased;  Privies  in  estate,  as  he  in  re- 
version, and  he  in  the  remainder,  when  land  is  given  to  one  for  life, 
to  another  in  fee,  for  that  their  estates  are  created  both  at  one  time: 
the  fourth  is  Privy  in  tenure,  as  the  lord  by  escheat,  that  is,  when  tlie 
land  escheatelh  to  the  lord  for  want  of  heirs.  Cov/eli. 

If  a  fine  be  levied,  the  heirs  of  him  who  levied  it  are  termed  Pri- 
vies. See  title  Pinr  of  l^nds  I.  If  a  lessor  grants  his  reversion,  the 
grantee  and  lessee  are  Privies  in  estate:  Privies  in  contract  extend 
only  to  the  persons  of  the  lessor  and  lessee;  and  where  the  lessee 
assigns  all  his  interest,  here  the  lessor  and  lessee  remain  Privy  in 
contiact,  but  not  in  estate,  which  is  removed  by  the  assignment.  3 
Rep.  23. 
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Privies,  in  respect  of  estate  and  contract,  appear,  where  the  lessee 
assigns  his  interest;  but  the  contract  between  the  lessor  and  lessee,  as 
to  action  of  debt,  continues,  the  lessor  not  having  accepted  of  the 
assignee.  3  Lev.  295. 

If  the  lessor  grants  over  his  reversion,  or  if  the  reversion  escheat, 
now  between  the  grantee,  or  the  lord  by  escheat,  and  the  lessee,  there 
is  Privily  in  estate  only. 

Privity  of  contract  only,  is  personal  Privity,  and  extends  only  to 
the  person  of  the  lessor,  and  to  the  person  of  the  lessee;  as  when  the 
lessee  assigned  over  his  interest,  notwithstanding  his  assignment, 
the  Privity  of  the  contract  remained  between  them,  though  Privity 
of  the  estate  be  remurcd  by  the  act  of  the  lessee  himself;  and  the 
reason  of  this  is, 

1st,  Because  the  lessee  himself  shall  not  prevent  by  his  own  act 
such  remedy,  which  the  lessor  had  against  him  by  his  own  contract; 
but  when  the  lessor  granted  over  his  reversion,  there,  against  liis  own 
grant,  he  cannot  have  remedy,  because  he  has  granted  the  reversion 
to  the  other,  to  which  the  rent  is  incident. 

2dly,  The  lessee  may  grant  the  term  to  a  poor  man  who  shall  not 
be  able  to  manure  the  land,  and  who  will  by  indigence,  or  for  malice, 
permit  it  to  lie  fresh,  and  then  the  lessor  shall  be  without  remedy, 
eilhei-  by  distress,  or  by  action  of  debt,  which  shall  be  inconvenient, 
and  will  concern  in  effect  every  man  (because  for  the  most  part  every 
man  is  a  lessor,  or  a  lessee);  and  for  those  two  reasons  all  the  cases 
of  entry  by  tort,  eviction,  suspension,  and  apportionment  of  the  rent 
are  answered;  for  in  such  cases,  it  is  either  the  act  of  the  lessor  him- 
self, or  the  act  of  a  stranger;  and  in  none  of  the  cases,  the  sole  act 
of  the  lessee  himself  shall  prevent  the  lessor  of  his  remedy,  for  that 
it  will  introduce  such  inconvenience  as  has  been  said.  See  title 
Lcafic  I.  3. 

Piivity  of  contract  and  estate  together,  is  between  the  lessor  and 
lessee  himself.  3  Reft.  23. 

Where  there  are  Privies  in  contract,  and  the  Privity  is  altered  by 
assignmei\t  of  an  executor,  Wr.  before  any  rent  due,  and  after  the 
Privily  of  estate,  by  the  assignment  of  the  executor's  assignee,  noth- 
ing remains  whereby  to  maintain  any  action,  hatch.  260. 

There  arc  likewise  Privies  indeed,  or  in  Law;  where  the  deed 
makes  the  relation;  or  the  Law  implies  it,  in  case  of  escheats  to  the 
lord,  ^c.  And  only  parties  and  Privies  shall  take  advantage  of  con- 
ditions of  entry  on  lands,  c5'f.  Co.  Litt.  316. 

If  I  deliver  goods  to  a  man,  to  be  carried  to  such  a  place,  and  he, 
after  he  hath  brought  them  thither,  steal  them,  it  is  felony;  because 
the  Privity  of  dciiveiy  is  determined  as  soon  as  they  are  brought 
thither.  Httmntlf.  I't.  Cor.  lib.  I.  cap.  13.  25.  Merchants  privy  are  op- 
posed to  merchant  strangers  in  ):ar.  2  £d.  3.  r.  9.  15. 

Privies  inheritable,  as  heir  general,  shall  take  benefit  of  the  infancy; 
as  if  infant  tenant  in  fee-simple  makes  feoffment,  and  dies,  his  heir 
shall  enter.  The  same  law  of  him  who  is  heir  general  and  special, 
and  also  of  him  that  is  heir  special,  and  not  general.  But  Privies  in 
estate  (unless  in  some  special  cases)  shall  not  take  advantage  of  the 
infancy  of  the  other.  8  Jirfl.  42  6.  43, 
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PRIVILEGE. 

Privileciuh.]  Is  defined  by  Cicero,  ia  his  oratiun/iro  (/omo  sua 
10  be  lex  /irivato  homini  irrogaia.  It  is,  says  anotiicr,  Jus  singulare, 
whereby  a  private  man,  or  a  particular  Ooiporatioji,  is  exempted 
IVom  the  rigour  of  the  Common  Law.  Il  is  sometimes  used  in  Law 
for  a  place  \>  hich  hath  some  special  immiinily.  Kiichin  1 18. 

Privilege  is  either  personal  or  real:  a  personal  Privilege  is,  that 
which  is  granted  to  any  person,  eitlier  against  or  beyond  the  course 
of  the  Common  Law  in  other  cases;  as  for  example,  Privilege  of 
Parliament. 

A  Privilege  real  is  that  which  is  granted  to  a  place,  as  to  the  Uni- 
versities, that  none  of  either  may  be  called  to  U'mminsler  Hall,  on 
any  contract  made  within  their  own  precincts,  or  prosecuted  in  other 
Courts:  and  one  belonging  to  tltc  Court  of  Clhancery,  cannot  be  sued 
in  any  other  Court,  certain  cases  excepted;  and  if  he  be,  he  may  re- 
move it  by  w  rit  of  Privilege,  grounded  on  the  statute  1 8  E.  3.  Cowell. 
Officers  of  that  Court  arc  to  be  sued  in  the  petty  bag  office. 

Privilege  is  an  exemption  from  some  duty,  burden,  or  attendance, 
to  which  certain  persons  arc  entitled;  from  a  supposition  of  Law, 
thai  the  stations  they  fill,  or  the  offices  they  are  engaged  in,  arc  such 
as  require  all  their  care;  that  therefore,  without  this  indulgence,  it 
would  be  impracticable  to  execute  such  offices,  to  that  advantage 
which  the  public  good  requires.  4  A'ew  Mr.  215. 

I.  Of  Privilege  in  Suita,  attorned  Officers  and  .Attendants  in 

the  Courts  of  Juttice;  and  see  titles  Abatement  I.  5.  (a); 
Attorney. 

II.  Of  the  Privilege  of  Peeri  and  Members  of  Parliamenl; 

in  addition  to  what  is  said  under  titles  Parliament ;  Peer. 
III.  Of  the  Proceedings  in  Courts,  by  and  against  Persons  entitled 
to  Privilege  of  Parliament. 

I.  The  Officers,  Ministers,  and  Clerks  of  the  Courts  in  ll'estmin- 
gter  Hall  are  idlowed  particular  Privileges  in  respect  of  their  neces- 
sary attendance  on  those  Courts;  they  are  regularly  to  sue  and  be 
sued  in  the  Couits  they  respectively  belong  to.  and  cannot  (except  in 
certain  cases)  be  impleaded  elsewhere;  which  Privilege  arises  from 
a  supposition  of  Law,  that  the  business  of  the  Court,  or  their  clients' 
causes  would  suilcr  by  their  being  drawn  into  another  than  that  in 
which  their  personal  attendance  is  required.  3  Inst.  551:  ♦  Inst.  71: 
Vaugh.  154:  Dyer  377.  a.  pi.  SO. 

The  following  extract  from  Tidd's  Pract.  K.  B.  applies  in  general, 
not  only  to  Atlomics,  but  to  all  other  Officers  of  the  Court;  and 
details  the  nature  of  the  Practice  by  and  against  them;  authorities 
are  cited  by  Mr.  Tidd  for  all  the  positions  laid  down. 

Where  an  Attorney  is  plaintiff,  he  is  entitled  to  sue  in  his  own 
Court,  by  attachment  of  Privilege,  and  may  lay  the  vvnne  in  Middle- 
sex. But  an  Attorney  or  other  privileged  person,  defeiid:.nt,  has  not 
the  privilege  of  changing  the  venue  into  Middlesex,  when  it  is  laid  in 
another  county.  Where  be  is  defendant,  he  must  be  sued  in  his  own 
Court  by  bill,  even  as  acceptor  of  a  bill  of  exchange,  or  for  a  debt 
under  forty  shillings;  and  cannot  be  arrested  or  holden  to  sjjecial  bail. 
It  is  also  said,  that  an  Attorney  is  entitled  to  have  his  cause  tried  . at 
bar.  These  Privileges  arc  allowed  not  so  much  for  the  benefit  of  Ar- 
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tornics,  as  of  their  clients;  and  are  therefore  confined  to  Attomies 
who  piactise,  or  at  least  have  practised  within  a  year:  and  they  are 
never  allowed  against  the  King;  but  actions  yui  mm  are  not  consider- 
ed as  the  King's  actions.  Neither  are  they  allowed  to  Attornies,  as 
against  each  other:  It  being  a  general  rule,  that  there  can  be  no  Privi- 
lege against  Privilege.  But  this  rule  only  applies  lo  Attornies  of  the 
same  Court;  for  where  they  are  of  different  Courts,  the  plaintilT  is 
entitled  to  his  Privilege.  It  is  also  settled,  that  an  .\ttoracy  shall  not 
be  allowed  his  Privilege,  where  he  sues  or  is  sued  in  tiiuer  droUy  as 
executor  or  administrator;  or  jointly  with  his  wife,  or  other  person 
who  is  not  privileged;  or  where  there  would  otherwise  be  a  failure  or 
defect  of  justice;  as  where  an  appeal,  w  hich  only  lies  in  the  Court  of 
K.  B.  is  brought  against  an  Attorney  of  the  Common  Pleas,  or  such 
an  Attorney  is  in  the  actual  custody  of  the  Marshal:  but  where  an 
Attorney  of  the  Common  Pleas  puts  in  bail,  to  an  action  depending 
in  the  Court  of  K.  B.  he  does  not  thereby  lose  his  Privilege;  but  may 
plead  it  in  that  action,  or  in  any  other  brought  against  him  by  the 
bye;  for  it  would  be  absurd,  that  he  who  founds  his  action  on  that  of 
another,  should  be  in  a  better  condition  than  the  original  plainlilT. 
Vet  where  an  Attorney,  having  put  in  bail,  waives  his  Privilege,  by 
pleading  in  chief,  in  one  action,  it  is  construed  to  be  a  waiver  of 
Privilege,  in  all  other  actions  brought  agauist  him  by  the  bye,  during 
the  same  term. 

The  Attachment  of  Priiilege,  at  the  suit  of  an  Attorney,  is  in 
nature  of  a  Laliiai:  therefore,  in  replying  it  to  a  plea  of  the  statute 
of  Limitations,  the  plaintiff  must  set  fonh  the  continuances:  and,  like 
a  La/tfaty  it  may  be  sued  out,  and  will  warrant  proceedings,  against 
several  defendants  for  distinct  causes  of  action.  In  suing  it  out,  the 
rule  is,  that  "  every  Attorney  shall  leave  a  /iracifie  with  the  signer  of 
the  writs,  containing  the  defendants'  names,  not  exceeding  four  in 
each  writ,  with  the  return  and  day  of  signing  such  writ,  and  the 
agent's  or  Attorney's  name  who  sued  out  the  same;  and  that  all  such 
ftraci/iefi  shall  be  entered  on  the  roll,  where  the  firctci/ies  of  LatitatSf 
and  all  other  writs  issuing  out  of  this  Court  are  entered;  and  the 
Officer,  that  signs  the  writs  in  this  Court,  shall  not  sign  such  attach- 
ment, till  a  /tr,rci/>e  be  left  with  him  for  that  purpose."  /f.  Ni/.  20 
Geo.  2. 

An  Attorney  was  formerly  permitted  to  hold  the  defendant  to  spe- 
cial bail  upon  an  attachment  of  Privilege,  for  fees  or  disbursements, 
ho«ever  trifling.  But  now,  since  the  statutes  for  preventing  frivolous 
and  vexatious  arrests,  the  defendant  cannot  be  arrested  antl  holden  to 
special  bail,  upon  an  attachment  of  Privilege,  or  any  other  process, 
unless  the  cause  of  action  amount  to  ten  pounds  or  upwards.  Where 
it  is  under  that  amount,  the  defendant  must  be  served  with  a  copy  of 
the  process,  and  notice  to  appear,  as  in  other  cases. 

The  time  allowed  for  declaring  upon  an  attachment  of  Privilege, 
is  the  same  as  upon  a  Laiitat.  or  other  process  in  trespass.  And  if 
an  Attorney  sue  out  an  attachment  of  Privilege,  and  deliver  or  file 
his  declaration,  and  give  notice  thereof,  four  days  exclusive  before  the 
end  of  the  term  wherein  the  attachment  is  returnable,  the  defendant 
must  plead  as  that  of  term;  the  plaintiff  having  entered  a  rule  to 
plead,  and  demanded  a  plea:  but  if  he  do  not  declare  within  that  time, 
the  defendant  may  imparl  to  the  next  term;  and  if  he  do  not  declare 
before  the  essoin  day,  the  defendant  %vill  have  an  imparlance  to  the 
term  following. 
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The  hilt  agaiin!  an  Attorney  is  a  complaint  in  writing,  describing 
the  defendant  as        /J  in  Courtj  and  ijencrally  concludes  with 

a  firayer  of  relief,  though  the  declaration  upon  the  bill  is  not  demur- 
rable for  want  of  it.  Formerly,  the  bill  against  an  Attorney  could  only 
have  bec:»  filed  in  term  time,  scdentr  curia,  and  not  in  vacation.  But 
now  it  may  be  filed  in  vacation,  as  well  as  in  term  time:  though  if  it 
be  filed  in  vacation,  otherwise  than  lo  avoid  the  statute  of  Limitations, 
the  plaintiff  will  not  be  allowed  his  costs,  if  tlie  action  be  settled  be- 
fore the  ensuing  term. 

In  practice,  it  is  usual  to  file  the  hill  on  stamped  parchment,  ^rith 
the  Clerk  of  the  declarations,  in  the  King's  Bench  Office;  and  to  de- 
liver a  copy  of  it,  on  stamped  paper,  to  the  defendant,  with  notice 
thereon  to  plead  in  four  days.  And  if  the  bill  be  filed,  and  a  copy 
thereof  delivered,  four  days  e:;clusive  before  the  end  of  the  term,  in- 
cluding Sunday,  the  defendant  must  plead  as  of  that  term;  the  plain- 
tiff having  entered  a  rule  to  plead,  and  demanded  a  plea:  but  if  the 
bill  be  not  filed,  and  a  copy  delivci-cd  witliin  tha".  time,  the  defendant 
is  entitled  to  an  imparlance.  Sec  title  PL-ading. 

The  rest  of  the  Proceedings,  by  and  a'^ainst  Attornics,  are  the  same 
as  in  other  cases;  only  that  tliey  are  not  bound  to  pay  for  copies  of 
the  pleadings. 

Where  J.  S.  was  arrested  in  JB.  H,  and  after  tlie  arrest  he  procured 
himself  to  be  made  an  Attorney  of  C.  J3.  and  prayed  his  privilege,  it 
was  disallowed,  because  it  accrued  Jiendenle  tile.  2  HqI.  Re/i.  1 15. 

If  an  Attorney  lays  his  action  in  London,  the  Court  will  change  the 
neuue  on  the  usual  afnda\  it;  for,  by  not  laying  it  in  Middlesex,  he 
seems  regardless  of  his  privilege,  and  is  to  be  considered  in  the  same 
light  as  an  unprivileged  person.  2  Vent.  47:  Saik.  668. 

jln  to  other  fternons  than  .iitornics  claiming  Privilege;  the  following 
eases  arc  deserving  notice: 

Anderson,  Ch.  J.  of  C.  £.  brought  trespass  by  bill  for  breaking  his 
house  in  the  city  of  Worccbter,  against  a  citizen  of  that  city;  the 
Mayor  and  Commonalty  came  and  shewed  a  Charter  granted  by  £rf- 
•ward  W.  and  demanded  conusance  of  pleas;  but  it  was  refusetl,  be- 
cause tlie  Privilege  of  that  Court,  of  which  the  plaintiff' was  a  Chief 
Member,  is  more  antient  than  the  patent;  for  the  Justices,  Clerks, 
and  Attornies,  ought  to  be  there  attending  their  business,  and  shall 
not  be  impleaded  or  compelled  to  implead  others  elsewehre;  and 
this  privilege  was  given  the  Court  on  the  original  erection  of  it.  3 
Leon.  149. 

In  debt  against  the  Warden  of  the  Fleet,  by  bill  of  Privilege,  he 
refused  to  appear;  the  Court  doubted  how  they  could  compel  him,  as 
they  could  not  forejudge  him  the  Court,  he  having  an  inheritance  in 
his  office;  but  it  being  surmised  that  he  made  a  lease  of  his  office,  it 
was  held  that  he  should  not  have  his  Privilege,  for  that  the  lessee,  and 
not  he  was  the  officer  during  the  lease.  2  Leon.  173. 

So,  if  the  Marshal  of  B.  R.  grants  his  place  for  life;  the  grantor 
has  no  Privilege  during  that  time.  I  Vent.  65. 

A  Clerk  of  B.  K.  was  sued  in  an  inferior  Court  for  a  deljt  under 
five  pounds,  and  had  a  writ  of  Privilege  allowed;  for  the  slat.  21  Jac. 
1.  c.  23.  never  intended  to  take  away  the  Privilege  of  Attornies. 
Palm.  403. 

In  the  Court  of  Exchequer  there  are  three  sorts  of  Privilege: 
Isl.  As  Debtor.  2dly.  As  Accountant.  3dly.  As  Officer.  Hard.  365. 
Vol.  V.  3  O 
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J.  S.  was  sued  in  London,  which  he  removed  imo  B.  R.  and  af- 
terwards prayed  his  Privilege  of  the  Court  of  Exchequer;  and  on 
the  puisne  Baron's  comint*  into  Court,  and  hiinging  the  red  book 
of  the  Exchei|uer,  which  shewed  that  he  was  an  Escheator,  and  so 
an  Accouiitaiu  to  the  Kinp;,  the  privilege  was  allowed.  .\'wj  40.  Sed 
111.?  The  Officer  hm  ing  chosen  the  court  of  B.  R.  for  dctcrir.ination 
of  his  suit,  and  therchy,  as  it  seems,  suhinitled  to  the  jurisdiction. 

If  one  holds  of  the  Queen  as  of  her  manor,  he  shall  not  have  the 
Privilege  of  the  Kxche(|uer  for  that  cause:  but  if  the  Kin^  grants 
llthcs,  and  thereupon  reserves  a  rent  'lon.inr  dccimt,  and  a  tenure  of 
him,  there  he  shall  have  Privilege.  2  Lfon.  2  I . 

A  Lafifat  being  sued  out  agi-.inst  the  Conuiiissioncrs  of  the  Trea- 
sury, the  puisne  Baron  of  the  Exchequer  came  into  tiie  Court  of  B. 
Ji.  and  brought  the  red  book  of  the  Exchequei-,  which  is  deemed  a 
Record  in  that  Court;  and  thereby  it  appeared,  that  the  Treasurer 
had  Privilege  of  being  sued  only  in  that  Court;  and  the  patent  being 
produced  in  Court  wliich  constituted  the  defendants,  &c.  and  granted 
them  the  office  of  Treasurer  of  England,  their  Privilege  was  allow- 
ed without  putting  them  to  bring  a  writ  of  Privilege:  the  Court 
grounding  themselves  on  the  Record  before  tliem.  2  Shvw.  299. 

It  hath  been  held,  that  the  Treasurer  o!  the  Navy  is  eoifiso  an  ac- 
countant; and  that  an  accountant's  Piivilege  will  hold  against  a  spe- 
cial Privilege  in  another  Court,  as  officer  of  the  Court  or  otherwise, 
though  it  be  not  alleged,  that  such  an  accountant  is  entered  on  his 
account,  for  that  every  accountant  may  be  attached  by  the  Court,  to 
make  up  his  account,  and  must  attend  for  that  purpose  de  die  in  diem. 
Hard.  316.  See  Moor  753:  2  //n/.  23.  55 1:  Bro.  Privilege  16. 

In  debt  in  B.  K.  against  J.  .V.  he  pleatled  to  the  jurisdiction,  That 
none  of  the  Privy  Chamber  ought  to  be  sued  in  any  other  Court, 
without  the  special  licence  of  the  Lonl  Chamberlain  of  the  house- 
hold, and  that  he  was  one  of  the  Privy  Chamber;  on  demurrer  to  this 
plea,  the  Court  overrtilcd  it  with  great  resentment,  and  awarded  a 
Respondeat  ouitrr.  Rayni.  S-l:  1  Keb.  137. 

It  was  agreed,  that  the  Privilege  of  the  Court  of  C.  B.  which  Ser- 
jeants claimed,  extended  only  to  inferior  Courts,  not  to  the  Courts 
in  tre&tminfiter  Hall;  and  that  a  Serjeant  may  be  sued  in  any  of  these, 
because  he^  is  not  confined  to  that  Court  alone,  but  niay  practise  in 
any  other  Cotirt;  but  it  is  otherwise  as  to  Altornies  or  Filascrs,  who 
cannot  practise  in  their  own  name  in  any  other  Court  but  such  as 
they  respectively  belong  to;  and  that  a  Serjeant  at  Law  is  to  be  sued 
by  original,  not  by  bill  of  Privilege.  2  Ler.  129:  3  Keb.  42:  Moor 
296:  A".  C. 

So,  in  an  action  by  bill  brought  in  C  B.  against  a  Serjeant  at  Law, 
he  pleaded  that  he  ought  lo  have  been  sued  bu  original,  and  nil  by  bill; 
and  on  demurrer,  the  ('ourt  held,  that  the  case  of  a  Serjeant  and 
Prothonotary's  Clerk  were  on  the  same  footing,  neither  of  them 
being  bound  to  personal  attendance,  as  Prothonotaries  and  Attornics 
were,  that  therefore  he  ought  to  have  been  sued  by  original;  and  ac- 
cordingly gave  judgment  for  the  defendant.  Trin.  7  G.  2.  Serjeant 
GtrdlerU  case. 

J.  S.  being  arrested  by  a  writ  out  of  C.  B.  brought  his  writ  of  Pri- 
vilege as  Clerk  of  the  Crown  Office;  but,  it  appearing  that  he  was 
only  a  Clerk  to  a  Clerk  of  that  Office,  and  not  an  immediate  Clerk  of 
the  Office,  a  supersedeas  to  the  writ  of  Privilege  was  granted,  on 


PRIVILEGE,  I.  II. 


291 


motion;  llie  Court  havinf;  ai^reed,  that  he  had  no  more  Piivilcge  than 
an  Atlorney's  Clerk.  2  !Sh<,n.  287. 

A  Serjeant  ai  Law,  or  B.arister,  as  well  as  an  Attorney,  or  other 
privileged  person,  whose  attendance  is  necessary  in  It'istminttcr  //all, 
may  lay  his  action  in  Mi(/d/<'sc.t\  thout^h  the  cause  of  action  accrued 
in  another  county;  and  the  Court  on  the  usual  afBdavit  will  nut  change 
llie  venue.  Sii/.  460:  Moor  64:  2  SAoir.  242. 

On  a  motion  to  discharge  a  rule  which  had  been  obtained  for 
i:hanging  the  venue,  it  appeared,  that  the  pl  iir.tilf  was  a  Barrister  and 
Master  in  Chancery:  and  the  Court  held  tliat  he  had  Privilege,  by 
reason  of  his  attendance,  to  lay  liii  action  in  Middlesex,  therefore 
discharged  the  rule.  2  Jiaum.  1S55. 

As  to  the  obstructions  of  puljiic  Justice,  by  means  of  pretended 
privileged  places,  see  this  Dictionary  title  -Arrest.  The  following  is  a 
fuller  statement  of  the  5tatu:cs  there  referred  to. 

By  srai.  S  ii'  9  W.  3.  e.  27.  §  IS.  for  pievcniing  the  many  ill  prac- 
tices used  in  privileged  places  to  defraud  persons  of  their  debts;  the 
pretended  Privileges  of  ft'/iite  J-'riar.:,  the  Savoy-,  thr  Salinbury  Court, 
Ram  .'iUft/,  Mitre  Court,  Fullcr^v  Rents,  Bahhurn'a  Gardens,  Alonta- 
tfue  Close,  the  Muiories,  Mint,  Clink,  or  Deadnian*s  Place,  are  taken 
away.  And  the  Sheriffs  of  London  or  their  Officers  are  enabled  to 
take  the  /losse  covtitatHs,  and  such  other  power  as  shall  be  requisite, 
and  enter  such  privileged  places  to  make  any  arrest  on  legal  process, 
and  in  case  of  refusal  to  break  open  doors. 

The  slat.  9  Geo.  1.  c.  28.  enacts.  That  if  any  person  w  ithin  Suffolk- 
Place,  or  the  Mint,  or  the  pretended  limits  thereof,  wilfully  obstruct 
persons  executing  any  writ,  &c.  or  abuse  any  person  executing  the 
same,  whereby  he  receive  damage  or  bodily  hurt,  the  person  oflend- 
ing  shall  be  transported.  And  on  complaint  tu  three  Justices,  &c.  by 
any  person  who  shall  have  a  debt  owing  from  any  one  who  resides 
in  the  Mint,  having  a  legal  process  taken  out  for  recovery  thereof, 
if  the  debt  be  above  50/.  on  oath  thereof,  the  Justices  are  empowered 
to  issue  their  warrant  to  the  SherilT  of  Surry,  to  raise  the  fiosse,  and 
to  enter  the  pretended  privileged  place,  aud  arrest  the  party,  &c.  See 
also  slat.  1 1  Geo.  1.  c.  22,  enforcing  the  above  penalties. 

II.  Is  an  indictment  for  treason  or  felony,  trespass,  viiy  armia, 
assault  or  riot,  process  of  outlawry  shall  issue  against  a  Peer;  for  the 
suit  is  for  the  King,  and  the  offence  is  a  contempt  against  him;  but 
in  civil  actions  between  parly  and  party,  regularly  a  Ca/iias  or  Exi- 
gent lies  not  against  a  Lord  of  Parliament.  2  Hal.  Hist.  P.  C.  199:  2 
Jfawk.  P.  C.  c.  44.  §  16.  See  fiont  111.  &.  title  Outlawry. 

If  a  Peer  of  Parliament  be  convicted  of  a  disseisin  with  force,  a 
cajiias  /tro  jine  and  exigent  shall  issue;  for  the  fine  is  given  by  statute, 
in  which  no  person  is  exempted.  Cro.  Eliz.  170;  See  Dyer  314. 

So,  in  debt  on  an  obligation  against  the  F.arl  of  Lincoln,  who 
pleaded  non  est  factum,  which  being  found  against  him,  the  judgment 
was  idea  ca/iiatur;  on  a  writ  of  error  brought  by  him,  it  was  objected 
that  a  ca/iias  does  not  lie  against  a  Peer;  sed  non  allocatur:  for  by  iliis 
plea  found  against  him,  a  fine  is  due  to  the  King,  against  whom  none 
shall  have  any  Privilege.  Cro.  Eliz.  503. 

An  information  was  exhibited  in  B.  R.  against  the  Earl  of  Devon- 
shire, for  striking  in  tlie  King's  Palace;  which  being  in  time  of  Par- 
liament, he  insisted  on  his  Privilege,  and  refused  to  plead  in  chief, 
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but  sent  ill  his  pica  of  Privilege,  to  which  there  was  a  demurrer  and 
the  plea  over-ruled,  and  he  was  fined  30,000/.  Comi.  49. 

Peers  are  punishable  by  attachment  for  contempts  in  many  instan- 
ces; as  for  rescuing  a  person  aiTesled  by  due  course  of  Law;  for  pro- 
ceeding in  a  cause  against  the  King's  writ  of  proliibition;  for  dis- 
charging other  writs,  wherein  the  King's  Prerogative,  or  the  liberty 
of  the  Subject  arc  nearly  concerned;  and  for  other  contempts  which 
are  of  an  enormous  nature.  2  flavjk.  F.  C.  c,  22.  §  33. 

If  a  Peer  be  returned  on  a  Jury,  on  his  bringing  a  writ  of  Privilege 
he  may  be  discharged;  also  it  seems  the  better  cpinion,  that  without 
sucli  writ  he  may  either  challenge  himself  or  be  challenged  by  the 
parly.  Dyer  3U:  Moor  767:  9  Co.  49:  Co.  Lit.  137:  1  ^071.  153.  See 
title  Jury. 

So,  if  a  Peer  be  made  Steward  of  a  ba«,e  Court,  or  Ranger  of  a 
forest,  he  may,  from  the  dignity  of  his  person,  and  tlie  presumption 
that  he  is  engaged  in  the  more  v.eiglity  affairs  of  the  Common- 
wealth, exercise  these  Offices  by  deputy;  though  tliere  are  no  words 
for  this  purpose  in  his  creation,  9  C><.  49.  c. 

So  if  a  licence  be  granted  to  a  Peer  to  hunt  in  a  chase  or  forest, 
he  may  lake  such  a  number  of  attendants  wltli  him  as  ai-e  suitable  to 
his  dignity,  2  to,  49,  4. 

If  a  Peer  bring  an  appeal,  the  defendant  shall  not  be  admitted  to 
wage  battle,  by  reason  of  the  dignity  of  his  person.  2  Hawk,  P.  C. 
c.  45.  §  5. 

III.  There  are  two  ways  of  proceeduig  against  Peers  of  the  Realm 
and  Members  of  the  House  of  Commons;  first,  by  original  writ;  and, 
secondly,  by  bill.  See  title  Origiml. 

The  method  of  proceeding  by  Original  is  by  Summons,  Attach- 
ment, and  Distress  inSnitc.  The  Original  should  issue  into  that 
county  where  the  defendant  lives;  and  copy  of  it  is  usually  made 
out  by  the  plaintiff's  Attorney  for  the  Sheriff,  and  served  as  the  sum- 
mons on  the  defendant.  And  it  is  said,  that  a  Peer  or  Peeress,  cannot 
be  attached  (on  civil  proccss,1  but  should  be  brought  in  by  summons. 
Before,  or  on  the  ijmrio  die  /sost  of  the  return  oi  the  Original,  the 
defendant  either  appears  or  makes  default;  for  he  cannot  cast  an  es- 
soin. If  he  make  default,  the  plaintiff  should  sue  out  a.  Distringas, 
and  after  that  (if  necessary)  an  alias  or  /iluries  distringas;  upon  which 
he  may  move  to  increase  and  sell  the  issues,  as  before  directed.  Or 
if  the  Sheriff  return,  upon  the  ili.iiringr.s,  S:c.  thai  the  defendant  hath 
nothing  by  which  he  can  be  distrained,  the  plaintiff  may  have  a  les- 
taium  ilislringas  into  another  county. 

The  distringas  and  other  subsequent  process  upon  the  Original, 
state  the  cause  of  action  at  large;  and  must  be  made  returnable  on  a 
general  return  day,  ubicunijue,  or  wheresoever  the  King  shall  then 
be  in  fingland.  Each  succeeding  writ  must  be  teste'd  on  the  quarto  die 
Jiost  of  the  return  of  the  preceding  one;  and  there  must  be  fifteen 
days  at  least  between  the  teste  and  return. 

If  the  defendant  appear,  upon  any  of  these  writs,  he  should 
enter  his  appearance  with  the  Filaser;  and  when  the  purpose  of  the 
writ  is  thus  answered,  "  the  issues  (if  any  have  been  levied)  shall 
be  returned;  or,  if  sold,  what  shall  remain  of  the  money  arising  by 
such  sale  shall  be  repaid  to  the  parly  distrained  upon."  See  slal.  10 
C^o.  3.  c.  50.  §  4.  But  the  plaintiff,  in  such  case,  is  entitled  to  his 
cosi^*!:  and  where  he  had  obtained  rules  fur  selling  the  issues  levied 
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upon  a  ttixtringat,  alias,  and  /i/iiriis,  and  also  a  rule  for  an  attachment 
against  the  Sheriff,  but  the  defendant  appeared  liefore  any  issues  had 
been  actually  levied;  the  Court  ordered,  that  upon  payment  of  the 
costs  of  i5S\iing  the  writs,  the  rules  should  be  discharged;  being  ot 
opinion,  that  these  costs  were  not  to  abide  the  event  of  the  suit,  but 
were  to  be  paid  to  tlte  plaintiff  immediately;  and  at  all  events,  whe- 
ther he  should  finally  succeed  in  the  suit  or  not. 

At  Common  Law,  it  was  not  usual  to  proceed  by  bill  against  Peers 
of  the  Kealm,  or  Members  of  tlie  House  of  Commons;  but  now  by 
statute  12  is*  13  IV.  3.  c.  3.  e:;tcnded  by  aiai.  10  Geo.  3.  c.  50.  to 
Scot  land,  "  Any  person  or  peisoiis,  having  cause  of  action  against 
any  Knight,  Citizen,  or  Burt.css  of  the  House  of  Conmions,  or  any 
other  person  entitled  to  Privilege  of  Parliament,  may  prosecute  such 
Knii^ht,  cJ'c.  in  His  Majesty's  Courts  of  King's  Bench,  Common 
Pie. is,  or  Exchequer,  by  summons  and  distress  infinite,  or  by  original 
bill  and  'summons,  attachment  and  distress  infinite,  which  the  said 
respective  t.ourts  are  empowered  to  issue  against  them,  or  any  of 
them,  until  he  or  they  shall  enter  a  common  appearance,  or  file  com- 
mon bail,  to  the  plaintiff's  action,  according  to  the  course  of  each 
respective  Court."  Since  the  making  of  this  statute.  Peers  of  the  _ 
Realm,  and  iVlembcrs  of  the  House  of  Commons,  may  be  sued  by 
bill  and  summons,  is^c.  as  well  as  by  original  writ.  But  this  mode  of 
proceeding  is  not  alloweil  as  against  unprivileged  persons. 

The  bill  against  a  Peer  of  the  Realm,  or  Member  of  the  House  of 
Commons,  is  a  complaint  in  wi-iting,  describing  the  defendant  as  hav- 
ing Privilege  of  Parliament;  and  concludes  with  a  prayer  by  the  plain- 
tiff, of  process  to  be  made  to  him,  according  to  the  form  of  the  sta- 
tute, iffc.  This  bill  is  filed  on  sumped  parchment,  with  the  Clerk  of 
the  Declarations,  in  the  King's  Bench  Office:  and  the  first  process 
thereon  is  a  writ  of  Summons;  which  is  a  judicial  writ,  issuing  out 
of  the  same  Office,  and  directed  to  the  Sheriff  of  the  county  where 
the  vrniif  is  laid,  commanding  liim  to  summon  the  defendant.  Upon 
this  writ  the  defendant  should  be  summoned,  in  like  manner  as  upon 
the  Original;  and,  if  he  do  not  appear  at  the  return  of  it,  is  subject  to 
the  like  process  of  Diitringas,  &c. 

The  writ  of  Summons,  and  other  subsequent  process  upon  the  bill, 
differ  from  the  process  by  Original,  in  the  following  particulars;  first, 
that  they  do  not  state  the  cause  of  action  at  large,  but  only  require 
the  defendant  to  answer  the  plaintiff,  generally,  in  a  plea  of  trespass 
on  the  case,  lo  his  damage  of,  iSc.  (according  to  the  plea),  as  he  can 
reasonably  shew,  that  thereof  he  ought  to  answer;  secondly,  that  they 
are  teste'd  on  the  very  return,  and  not  on  the  (juarto  die  fiont  of  the 
return  of  each  other;  thirdly,  that  they  are  made  returnable  on  days 
certain,  and  not  on  general  return  days;  and  fourthly,  that  there  need 
not  be  fifteen  days  between  the  teste  and  return  of  them. 

If  the  defendant  appear,  he  files  common  bail;  and  the  plaintiff  de- 
clares against  him.  The  time  of  declaring  against  a  Peer  of  the 
Realm,  or  Member  of  the  House  of  Commons,  is  the  same  as  in 
other  cases.  But  there  are  these  differences  in  the  manner  of  declar- 
ing: first,  that  the  declaration  by  bill  begins  with  a  Memorandum; 
and  secondly,  that  in  assigning  the  breach  in  -'Iissumfuiit,  against  a 
Peer  of  the  Realm,  whether  by  Bill  or  Original,  as  well  as  in  the 
Bill  or  Origin.il  itself,  the  plaintiff  must  not  charge  the  defendant 
with  "  contriving  and  fraudulently  intending  craftily  and  subtilly  to 
ilcceive  and  defraud  him;"  for  the  House  of  Lords  have  adjudged  it  ?. 
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very  high  contempt  and  misdemeanor,  to  charge  a  Member  of  their 
House  « ith  any  species  of  fraiiil  or  deceit. 

If  a  Peer,  having  Privilege  of  Parliament,  be  in  the  King's  Bench 
prison,  a  declaration  may  be  tiled  against  him,  as  being  in  custody 
of  the  Marshal,  and  no  summons  need  be  issued,  5  Term  Htp.  K. 
li.  351. 

All  further  proceedings  aj^ainst  Peers  of  the  Realm,  and  Mem- 
bers of  the  House  of  Cummons,  are  the  same  as  against  other  per- 
sons: only  it  ^Itould  be  renienibercd,  that  as  no  cajiian  lies  against  them 
in  civil  actions,  they  ciumot  lie  taken  in  execution;  unless  where  the 
judgmeni  is  obtained  upon  a  statute-staple,  or  slaluie-merchant,»or 
upon  '.he  statute  of  .^r/c/n  Bumrl;  in  which  cases  &  capias  lijs,  even 
against  Peers  of  the  Utalm:  .\nd  sec  atiti-  II. 

The  Court  of  K.  B.  refused  to  grant  an  attachment  against  a  Peer 
for  not  paying  money  awarded,  though  the  defendant  consented  it 
should  issue  on  condition  it  should  lie  in  the  Office  for  a  certain  time. 
Walker  v.  Grosvcnor,  7  Term  licji.  K.  B.  171.  And  soagainsta 
Member  of  Parliament.  Id.  448. 

Lord  Stourton  brought  a  bill  against  Sir  Thomas  Mcers^  to  compel 
him  to  a  specific  performance  of  articles  for  purchasing  Lord  Stour- 
tQn*s  estate.  Sir  Thoman  in  his  defence  insisted,  that  there  were  de- 
fects in  Lord  S.'ourton'a  title  to  the  estate;  and  it  being  ordered  that 
Lord  Stourton  should  be  examined  on  interrogatories  totiching  his 
title;  it  was  objected,  that  Lord  Siourion,  being  a  Peer,  ought  to 
answer  on  Honour  only;  but  it  was  ruled  by  Lord  Harcourt,  that 
though  Privilege  did  allow  a  Peer  to  put  in  his  answer  on  Honour 
only,  yet  this  was  restrained  to  an  answei';  and  as  to  all  affidavits,  or 
where  a  Peer  is  examined  as  a  witness,  he  must  be  on  oath;  and  that 
this  examination  on  interrogatories,  being  in  a  cause  wherein  his 
Lordship  was  plaintiff,  to  force  the  execution  of  an  agreement,  as 
his  Lordship  would  have  Equity,  so  he  should  do  Equity;  and  allow 
the  other  side  the  benefit  of  a  discovery,  and  that  in  a  legal  manner, 
and  accordingly  ordered  Lord  Siourion  to  put  in  his  examination  on 
oath.  I  P.  JVma.  145. 

Peers,  in  suits  in  Equity,  are  entitled  to  a  letter  missive,  which 
method  was  introduced  on  a  presumption  that  Peers  would  pay  obe- 
dience to  the  Chancellor's  letter;  and  is  founded  on  that  respect 
which  is  due  to  the  Peerage.  Jcnk.  107.  If  t!ie  Lord  doth  not  appear 
on  the  letter,  a  ^'^o/iteiia.,  on  motion,  is  awarded  against  him;  because 
no  subsequent  process  can  be  awarded  but  on  a  rontenipt  to  the 
Gr'.-it  Seal;  and  tlie  Chancellor's  letter  is  only  ex  gratia.  If,  on  the 
service  of  the  sud/ieena^  the  Peer  doth  not  appear;  or  if  he  appears, 
and  docs  not  put  in  his  ansv.  i-r,  no  attachment  can  be  awarded  against 
Kiln,  because  /hV  /u-raon  cannot  be  i:n/trisonedi  but  the  proceedings 
must  be  by  scqucitration,  unless  cause,  isfc.  and  this  is  regularly 
irii'dc  out,  on  aflitl-ivit  made  of  the  service  of  the  latter  and  subjima, 
tr,i>!ujh  sometimes  it  is  moved  for  without,  since  the  Peer  may  shew 
v.-^ut  of  service  at  the  day  assigned  to  shew  cause  why  the  seques- 
tr.ition  should  not  issue;  and  this  order  for  a  sequestration  is  never 
made  absolute  w^'^/tout  an  ajfidavi:  of  the  service  of  the  order  to  shew 
cause,  and  a  cerlilicate  of  no  cause  shewn.  2  l^ent.  342.  See  title 
Chancerij. 

A  sequestration  was  granted,  unless  cause,  against  Lord  Clifford, 
for  wani  of  an  answer;  he  afterwards  put  in  an  answer,  which  being 
reported  insufhcient,  it  was  moved  for  a  sequestration  absolutely,  an 
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insufHcicnt  answer  beinp;  as  no  answer;  but  the  Court  thought  it  a 
huniship,  in  the  ciise  of  a  Pec  or  Member  of  tV.c  House  of  Com- 
mons, that  u  sctjucstration,  which  in  some  respects  is  in  nature  of  an 
execution,  should  be  the  first  process  a^jaiiisl  ihcni;  therefore  allow- 
ed, that  in  case  of  an  answer  which  is  reported  insufficient,  the  plain- 
lifTis  to  move  again  de  novOy  fur  a  sequestration  niAi.  2  P.  U  rns.  385. 
Sec  3  ^iA:  740. 

It  was  moved  for  a  sequestration  nm,  for  want  of  an  answer,  against 
a  menial  servant  of  a  Peer,  as  the  first  process  for  contempt,  in  the 
same  manner  as  in  the  case  of  the  Peer  himself;  and  thouj;h  the  mo- 
tion was  granted  by  the  Master  of  the  Kolls,  yet  the  Registrar  refused 
to  draw  it  up,  as  thinkini^;  it  a^'ainst  the  course  of  the  Court;  which 
bc  iiig  moved  again  before  the  Chancellor,  his  Lordship,  on  reading 
the  A(itt.  12  iJ"  1 3  ti'.  3.  c.  3.  likewise  granted  the  motion,  it  appear- 
ing to  be  boih  within  the  meaning  and  words  of  the  statute;  and  if  it 
were  not  so,  .ls  it  was  plain  no  attachment  would  lie  against  their  per- 
sons, consequently  there  would  be  no  remedy  against  them,  and  ihey 
would  have  a  greater  privilege  than  ihcii*  Lord,  if  tlie  process  against 
such  menial  servant  were  to  he  a  sitb/urna.  1  JH.  H'nis.  535. 

PUIVILEGKD  DKBTS.  This  term  is  applied  to  such  debts  as 
an  executor  may  pay  in  preference  to  all  others,  such  as  sick-bed 
and  fimeral  cxpences,  mournings,  servants*  wages,  Is^c.  See  title  Ex- 
ecutor. 

PRIVILE6IUM  CLERICALE,  Or,  in  common  speech,  the  Be- 
nefit of  CIcricy.  See  f  '/Mir'  ,  Ben  f.t  'jf. 

PRIVIJ.,t:GIUM  Property  propter.  A  man  may  have  a  qualified 
property  in  animals  Jc  x  tiatura^  /iropttr  Prix'il'i^.um:  ihiit  is,  he 
may  have  the  Privilege  of  hunting,  taking  and  killing  them,  in  ex- 
clusion of  other  persons.  2  Comm.  c.  ^5.  p.  394.  See  title  Game. 

PRIVITY,  Prt'vifas.]  Private  famili:uity,  friendship,  inward  re- 
lation. If  there  be  Lord  and  tenant,  and  the  tenant  holds  of  the  Lord 
by  certain  services,  there  is  a  Privity  between  ihem  in  respect  of  the 
tenure  Cuivell.  See  title  Privies. 

PRlV^y,  from  the  French  /irive,  /amiliarts.~\  Signifies  him  who  is 
partaker,  or  hath  an  interest  in  any  action  or  tiling;  Oid  A'at  Brew 
1 17.  See  title  Privies. 

PRIVY-COUNCIL. 

Consilium  Rkgis.  Pkivattm  Cossii,ifM.J  A  most  Honourable 
Assembly  of  the  King  himself  and  his  Privy  Counsellors  in  the 
King's  Court  or  Palace,  for  matters  of  State.  4  Inst.  53. 

This  is  the  principal  Council  belonging  to  the  King,  and  is  gene- 
rally called,  by  way  of  eminence.  The  Council.  According  to  Coke's 
description  of  it  at  length,  it  is  a  Noble,  Honourable,  and  Reverend 
Assembly,  of  the  King  and  such  as  he  wills  to  be  of  his  Privy  Coun- 
cil, in  tlie  King's  Court  or  Palace.  The  King's  will  is  the  sole  con- 
stituent of  a  Privy  Counsellor;  and  this  also  regulates  their  number, 
which,  of  antient  time,  was  twelve  or  thereabouts.  Afterwards  it  in- 
creased to  so  large  a  number,  that  it  was  found  inconvenient  for  se- 
crecy and  disp.itch;  and  therefore  King  Cfi.  II.  in  1679  limited  it  to 
thirty:  whereof  fifteen  v.  ere  to  be  the  Principal  Officers  of  State,  and 
those  to  be  counsellors,  virfute  officii;  and  the  other  fifteen  were 
composed  often  Lords  and  five  Commoners  of  the  King's  choosing. 
But  since  that  time  the  number  has  been  much  augmented,  and  now 
continues  indefinite.  At  the  same  time  also,  the  antient  office  of  I^rd 


296 


PRIVY-COUNCIL. 


President  of  ihc  Council  was  revived  in  the  pci-son  of  Jiiihony  Earl 
of  S/iqfteabunj.  See  title  Preaidnt  of  the  Council. 

Next  to  tlie  Lord  President  of  the  Council,  the  Lord  Privy  Seal  sits 
in  Council,  the  Secretaries  of  Stale,  and  many  nther  Lords  anil  Gen- 
tlemen: And  in  all  debalcs  of  the  Council,  the  lowest  delivers  his 
opinion  first,  and  the  Kinj;  declares  his  judijmcnt  last;  and  thereby 
the  matter  of  debate  is  deteniiined.  4  Insi.  53. 

No  inconvenience  now  arises  from  the  extension  of  the  number  of 
the  Privy  Council,  as  those  only  attend  who  are  especially  summon- 
ed for  that  particular  occasion,  upon  which  their  advice  and  assis- 
tance are  required.  The  Cadrnct  Couvci/y  as  it  is  called,  consists  of 
those  Ministei  s  of  State,  who  are  more  immediately  honoured  with  His 
Majesty's  confidence,  and  who  are  summoned  to  consult  upon  the 
important  and  arduous  dischai-^e  of  the  l^xecutivc  Authority:  their 
number  and  selection  depend  only  on  the  King's  pleasure;  and  each 
Member  of  that  Council  receives  a  summons  or  message  for  every 
attendance.  I  Comm.  c.  j./i.  230.  in  n. 

Privy  Counsellers  are  made  by  the  King's  nomination,  without 
either  patent  or  grant;  and  on  taking  the  nccessaiy  oaths,  they  be- 
come immediately  Privy  Counsellors,  during  the  life  of  the  King 
that  chooses  th.em,  but  subject  to  removal  at  his  discretion. 

As  to  the  qualifications  of  Members  to  sit  at  this  Board:  any  na- 
tural-lrarn  Subject  of  England  is  capable  of  being  a  Member  of  the 
Privy  Coinicil;  taking  the  proper  oaths  for  security  of  the  Govern- 
ment, and  the  test  for  security  of  the  Church.  But,  in  order  to  pre- 
vent any  persons  under  foreign  connections  from  insinuating  them- 
selves into  this  important  trust,  as  happened  in  the  reign  of  King 
Wiltiam  in  many  instances,  it  is  enacted  by  the  act  of  Settlement, 
Stat.  12  tJ"  13  rr.  3.  c.  2.  that  no  persou  born  out  of  the  dominions  of 
the  Crown  of  Knglaudj  unless  bom  of  Jins^lish  parents,  even  though 
naturalized  by  Parliament,  shall  be  capable  of  being  of  the  Privy 
Council. 

The  duty  of  a  Privy  Counsellor  appears  from  the  oath  of  Office, 
which  consists  of  seven  articles:  1 .  To  advise  the  King,  accoi  ding  to 
the  best  of  his  cunning  and  discretion.  2.  To  advise  for  the  King's 
honour  and  good  of  the  public,  without  partiality  through  alTcctian, 
love,  meed,  doubt  or  dread.  3.  To  keep  the  King's  Counsel  secret. 
4.  To  avoid  corruption.  5.  To  help  and  slrengthen  the  execution  of 
what  shall  be  there  resolved.  6.  To  withstand  all  persons  who  would 
attempt  the  contrary.  And,  lastly,  in  general,  7.  To  observe,  keep,' 
and  do  all  that  a  good  and  true  Counsellor  ought  to  do,  for  his  Sove- 
reign Loi-d.  4  Insl.  54. 

The  Power  of  the  Privy  Council  is  to  inquire  into  all  offences 
against  the  Government;  and  to  commit  the  oficndcrs  to  safe  custody, 
in  order  to  take  their  trial  in  some  of  the  Courts  of  Law.  Bui  their 
jurisdiction  herein  is  only  to  inquire,  and  not  to  punish:  and  the  per- 
sons committed  by  them  are  entitled  to  their  Habeas  Cor/tus  by  slat. 
16  C.  1.  c.  10;  as  much  as  if  committed  by  an  ordinary  Justice  of 
the  Peace.  By  the  same  statute  the  Court  of  Star-chamber  and  the 
Court  of  Requests,  botli  of  which  consisted  of  Privy  Counsellors, 
were  dissolved;  and  it  was  declared  illegal  for  them  to  take  cogni- 
sance of  any  matter  of  property,  belonging  to  the  Sul>jects  of  this 
kingdom.  But,  in  Plantation  or  Admiralty  causes,  which  arise  out  of 
the  jurisdiction  of  this  kingdom;  and  in  matters  of  lunacy  or  idiocy, 
being  a  special  power  of  the  prerogativej  with  regard  to  these,  al- 
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ihough  they  may  eventually  involve  quesvions  of  extensive  property, 
the  l^rivy  Council  continue  to  have  cognizuiice,  bciii.^  the  Court  of 
Appeal  in  such  casesi:  or,  rather,  the  AppC"!  lics  lo  the  King's 
Majesty  hi.uself  in  Council;  which  is,  in  lact,  a  Court  of  Justice, 
which  must  at  least  cortsist  of  three  Privy  Counsellors.  Sec  3  li  ms. 
108:  1  Comm.  c.  5.  Whenever  also  a  question  arises  bet\\c*-n  two 
provinces  in  Jmenca  or  elsewhere,  as  conccr;,iiiy;  the  extent  of  their 
Charters  aud  the  like,  the  Kin|^  in  his  Cointcil  exercises  original 
jurisdiction  therein,  upon  the  principles  of  Icodal  Sovereignly.  And 
so  like^vise  when  any  person  claims  an  ishuid  or  a  province,  in  the 
nature  oi  a  fcotLl  Principality,  by  ^n*ant  from  the  Kint;  or  his  Ances- 
tors, the  determinution  of  that  ritjlu  belons;s  to  His  Majesty  in 
Council:  as  was  the  case  of  the  l.arl  of  Dtrby,  with  regard  to  the 
Isie  of  Mun^  in  the  reis^n  of  Queen  Elizabrth;  :ind  the  M<i.x\  of  Cardi- 
gan and  others,  as  represunlatives  of  the  DuUe  of  M'jntaspies  with 
regard  to  the  ishuid  of  St.  Vinccni  in  1704.  But  from  all  the  domin- 
ions of  the  Crown,  exceplint^  Great  Britain  and  Jrdundy  an  appellate 
jurisdiction  (in  the  last  resort)  is  vested  in  the  same  tribunal;  w  hich 
usually  exercises  its  judicial  uuihority  in  a  commiitee  of  the  whole 
Privy  Council,  who  hear  the  allegiitions  and  proofs,  and  make  their 
report  to  His  Majesty  in  Council,  by  whom  the  judgment  is  finally 
given.  See  3  In.n.  182:  4  Inst.  53. 

T!ie  Court  of  Privy  Council  cannot  decree  in  ftcrsoaam  in  Eni^land, 
unless  in  certain  criminal  matters:  nor  the  Court  of  Chancery  in  rem 
out  of  the  kingdoui.  St:e  Lord  llardzvicfct^a  argument  in  l^en  v.  Bal' 
timore-t  where  tiic  jurisdiction  of  the  Council  and  Chancery  upon 
questions  arising  on  suoject-matters  abro.\d,  u  very  fully  discussed. 
I  Vts.  444. 

The  privilcjj^es  of  Privy  Counsellors,  as  such,  (abstracted  from  their 
honorary  precedence,  see  title  Frrccdcnccy)  consist  principally  in  the 
security  which  the  Law  has  given  them  against  attempts  and  conspi- 
racies lo  destroy  their  lives.  Por,  by  «tac.  3  //^/i,  7.  c.  14.  if  any  of 
the  Kin;>;'s  servants,  of  liis  household,  conspire  or  imagine  to  take 
away  the  life  of  a  Privy  Counsellor,  it  is  felony,  though  nothing  be 
done  upon  it.  The  reason  of  making  this  statute,  Cok-i-  says,  was  be- 
cause such  a  conspiracy  was,  just  before  this  Pitrli  nnent,  made  by 
some  of  King  Henri/  VU.'s  housciiold  servants,  and  greut  mischief 
was  like  to  have  ensued  thcieupon.  3  Innt.  3S.  This  extends  only  to 
the  King's  menial  servants.  B:it  the  A/ar.  9  ,lnn.  c.  16.  goes  further; 
and  enacts,  that  am/  /leracn  who  shall  unlawfully  attempt  to  kill,  or 
shall  unlawfully  assault,  and  strike,  or  wour.d,  any  Privy  Counsellor 
in  ihc  execution  of  his  office,  shall  be  a  felon  without  benefit  of  clergy. 
This  statute  was  made  upon  the  diiing  aticmpi  of  the  Sieur  Gidacard, 
who  slabbed  Mr.  Kurlt-.j^  afLerw;;rds  Earl  of  Oxf^rd^  with  a  pen- 
knife, Avhen  undei'  examination  for  high  crimes  in  a  Committee  of 
the  Privy  Council.  And  aniientiy  if  one  did  strike  another  in  the 
house  of  a  Privy  Counsellor,  or  in  his  presence,  the  party  offending 
was  to  be  fined.  4  hist.  53. 

The  dissolution  of  the  Privy  Council  depends  upon  the  King's 
pleasure;  and  he  may,  whenever  he  thinks  proper,  discharge  any  par- 
ticular member,  or  the  whole  of  it,  and  appoint  another.  By  the 
Common  Law  also  it  was  dissolved  ifiso  facto  by  the  Kmg*s  demise; 
as  deriving  all  its  authority  iryin  him.  But  now,  to  prevent  the  incon- 
veniences of  having  no  Council  in  being  at  the  accession  of  a  new 

Vol.  V.  2  P 


2m 


PRl\  Y-COUNCIL 


Ti  incc,  it  is  enHCted  by  Hat.  6  yimi.  e.  7.  §  8.  that  ilic  Privy  CounciF 
sluill  conlimie  for  six  monilis  after  tlic  demise  of  ilic  Crown,  unless 
sooner  dctcrniiricd  by  the  siict.cssor.  Sec.  1  Comm.  c.  5. 

It  is  consistent  w  ith  safety  lor  a  Privy  Counsellor  to  give  the  King 
rotinsel  when  demanded;  and  ihc  best  covmsel  is  ever  given  to  a 
Prince,  when  the  ruiestioii  is  evenly  propounded,  so  as  the  Counsellor 
cannot  discern  w  hich  way  the  King  himself  inclines;  resolution 
should  never  precede  delil>e ration,  nor  execution  go  before  resolution: 
and  when,  on  debate  and  deliberation,  any  matter  is  well  resolved  by 
the  Council,  a  change  of  it  on  some  private  information  is  neither 
safe  nor  hoiiourtihle.  4  In/it. 

The  Court  of  Privy  Council  is  of  great  antiquity:  The  Government 
in  England  was  originally  by  the  King  and  Privy  Council;  though  at 
present  the  King  and  Privy  Council  only  intermeddle  in  matters  ot 
complaint  on  certain  emergencies;  their  constant  business  being  to 
consult  for  the  public  good  in  affairs  of  State.  4  Inal.  53. 

The  Lords  and  Commons  assembled  in  Parliament  have  often, 
transmitted  matters  of  high  concem  lo  the  King  and  Privy  Council: 
And  acts  of  the  Privy  Council,  whether  orders  or  proclamations, 
were  of  great  authority.  VIII.  procured  an  act  of  Parliament 

to  be  made,  that,  with  the  advice  of  his  Privy  Council,  he  might  set 
forth  proclamations,  which  should  have  the  force  of  acts  of  Parlia- 
ment; but  that  statute  was  repealed  in  the  reign  of  Jid.  VI. 

Acts  of  the  Privy  Council  continued  of  great  authority  until  the 
reigns  of  K.  Charles  1.  and  II.:  And  by  these  were  controversies 
sometimes  determined  touching  lands  and  rights,  as  well  as  the  stis^ 
pension  of  penal  Laws,  Ufc.  But  this  seemed  to  be  contrary  to  flat. 
25  £</.  3.  e/.  5.  c.  4.  And  by  slat.  16  Cor.  I.  ca/:.  10.  §  5.  it  is  de- 
clared, that  neither  the  King,  nor  the  Privy  Council,  have  authority 
by  petition,  Vc.  to  determine  or  dispose  of  lands,  6tc.  ofany  Subject. 
By  6  jinn.  f.  6.  the  Privy  Council  of  Scotland  was  absorbed  in  the 
British  Privy  Council:  it  being  in  that  act  provided,  that  the  Queen 
and  her  successors  should  have  but  one  Privy  Council  in  or  for  the 
kingdom  of  Grrai  Briiain:  and  that  such  Piivy  Council  should  have 
the  same  powers  and  authoiilies  as  the  Privy  Council  of  England 
lawfully  had  used  and  exercised  at  the  tin>c  of  the  Union  with  Scot- 
land^ and  ii'jne  other. — Sec  title  Liherty. 

The  King,  with  advice  of  his  Council,  publishes  proclamations 
binding  to  the  Subject:  but  they  are  to  be  consonant  to,  and  in  cxecu- 
'ion  of,  the  Laws  of  the  land. 

It  is  in  the  jxjwer  of  the  Pri\-y  Council  to  inquire  into  crimes 
against  Government;  they  may  commit  persons  Ibr  Treason,  and 
other  offences  against  the  State,  in  order  for  their  trial  in  othei 
Courts;  and  any  of  the  Privy  Council  may  lawfully  do  it.  See  title 
Commitment  I. 

By  Stat.  33  Hen.  8.  c.  23,  persons  examined  by  the  Privy  Council, 
on  treasons,  Vc.  done  within  or  without  the  realm,  may  be  tried  be- 
fore Commissioners  of  Oyer  and  Terminer,  appointed  by  tlie  King  in 
any  county  of  ICngland.  This  statute,  as  far  as  it  relates  to  treason 
committed  within  the  kingdom,  is  repealed  by  stat.  I  ijf  2  P.t:f  M 
r.  10.  See  title  Treason. 

If  a  person  be  killed  beyond  sea,  out  of  the  Realm,  the  fact  may 
he  examined  by  the  Privy  Council,  and  the  offender  tried  according 
'0  the  aforesaid  statute.  Sec  title  Homicide. 
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PRIVY  SEAL,  Privatum  Sigillum.]  A  Seal  which  the  King  useth 
•10  such  grants  or  things,  as  pass  the  Great  Seal.  2  Imt.  554.  See 
Keefier  fjf  the  Privy  Scat. 

No  protection  can  be  granted  under  the  Privy  Seal,  but  under  the 
Great  Seal:  But  a  warrant  of  the  King  under  the  Privy  Seal  to  issue 
money  out  of  his  coffers,  is  sufficient;  though  not  under  the  Privy 
Signet.  2  Inst.  555:  2  Rcfi.  17:  2  Hoi.  Mr.  183.  The  Privy  Seal  is 
sometimes  used  in  things  of  less  consequence,  that  never  pass  the 
Great  Seal;  as  to  discharge  a  recognizance,  debt,  i^c.  But  no  writ 
shall  pass  under  the  Privy  Seal,  w  hich  toucheth  the  Common  Law. 
2  Inst.  555,  Matters  of  the  PrivT  Seal  are  not  issuable,  or  returnable 
in  any  Court,  f^c  3  AV/s.  Mr.  211.  See  title  Grant  of  the  King;  Trta- 
(on,  7,  Js'c. 

Phivy  Verdict;  See  title  Jury. 

PRIZIiS,  Ca/iiio;  firtda;  from  the  Fr.  prendre.^  A  booty  taken 
from  an  enemy  in  time  of  war:  generally  applied  to  the  cases  of 
Capture  at  Sea. 

The  Prize  Courts  in  the  Admiralty,  and  the  Courts  of  Lords  Com- 
missioners of  Appeals,  have  the  sole  and  e.zclusixrr  jurisdiction  over 
the  question  of  Prize  or  no  Prize,  and  who  are  the  Captors,  notwith- 
standing any  of  the  Prize  Acts:  and  if  they  pronounce  a  sentence  of 
condemnation,  adjudging  also  who  are  the  Captors,  the  Courts  of 
Common  Law  cannot  examine  the  justice  or  propriety  of  it,  even 
though,  perhaps,  tliey  would  have  put  a  different  construction  on  the 
Prize  Acts.  And  the  same  Courts  have  power  to  enforce  their  de- 
crees. 4  Term  Kep.  382.  See  this  Diet,  titles  Mmiral;  JVavy;  Sea- 
men; &c. 

PRO,  A  preposition,  signifying  for,  or  in  respect  of  a  thing;  as 
pro  conaiUoy  &c.  Aik3  in  Law,  pro  in  the  grant  of  an  annuity  pro  con* 
ailio,  shewing  the  cause  of  the  grant,  amounts  to  a  condition:  But  in 
a  feoffment,  or  lease  for  life,  ^c.  it  is  the  consideration,  and  doth  not 
amount  to  a  condition;  and  the  reason  of  the  difference  is,  because 
the  state  of  the  land  by  the  feoffment  is  executed,  and  the  grant  of 
the  annuity  is  executory.  Plovfd,  4'12.  See  titles  Condition;  Grant. 

PRUBARE,  To  claim  a  thing  as  a  man's  own.  Leg.  Canut. 
c.  44. 

PROBATE  OF  TESTAMENTS,  Proialio  Testamentorum.] 
The  exhibiting  and  proving  Wilis  and  Testaments  before  the  Eccle- 
siastical Judge,  delegated  by  the  Bishop,  who  is  Ordinarj-  of  the  place 
where  the  party  dies.  If  all  the  deceased's  goods,  chattels,  and  debts 
owing  to  him,  were  in  the  same  diocese,  then  the  Bishop  of  the  dio- 
cese, i^c.  hath  the  Probate  of  the  Testament;  but -if  the  goods  and 
chattels  were  dispersed  in  divers  dioceses,  so  that  there  were  any 
thing  out  of  the  diocese  where  the  party  lived,  to  make  what  is  called 
dona  notabiiia,  then  the  Archbishop  of  C'antertiury^  or  Kor^-,  is  the 
Ordinary  to  make  Probate  by  his  prerogative.  Blount.  See  title  £x- 
ecutor  V.  3. 

The  Probate  of  a  will  is  usually  made  in  the  Spiritual  Court,  and 
is  done  by  granting  letters  testamentaiy  to  the  executor  under  seal  of 
the  Court,  by  which  the  executor  is  enabled  to  bring  any  action,  c^c. 
.\nd  if  such  letters  testamentary  arc  granted  to  the  party  who  ex- 
hibits the  will,  merely  on  his  oath,  by  swearing  that  he  believeth  it 
to  be  the  last  will  of  the  deceased,  this  is  called  proving  it  in  common 
form;  and  such  a  Probate  may  be  controverted  at  imy  time  but  if  thu 
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executor,  besides  his  own  oath,  produces  witnesses  to  prove  it  to  he 
the  last  will  of  the  deceased,  and  this  in  the  presence  of  the  parties 
who  claim  any  interest,  or  in  their  absence,  if  they  are  summoned, 
and  do  not  appear;  this  is  termed  a  Probun  fur  iieies,  which  cannot 
be  questioned  after  tliiriy  years.  2  AW*.  ^6r.  1301. 

On  an  issue  whether  the  deceased  made  an  executor  or  no,  the 
Probate  of  the  will  was  adjudged  gooA  proof.  2  Lill.  Jbr.  375.  And 
where  the  Probate  of  a  will  is  produced  in  evidence  at  a  trial,  tile 
defendant  cannot  say  that  the  will  «as  forged,  or  that  the  testator 
was  non  c'jm/ius  mmiii.;  because  it  is  directly  against  the  seal  of  the 
Ordinary,  in  a  matter  where  he  had  a  proper  jurisdiction:  but  the  de- 
fendant may  give  in  evidence  that  the  seal  itself  was  forged,  or  that 
the  testator  had  Ao;.a  n'j'ubilia,  or  he  may  be  relieved  on  appeal. 
I  Li-v.  235:  Jiaym.  40j:  1  tiirangr  481.  '1  he  Probate  is  evidence 
only  in  questions  relating  to  the  personal  estates;  as  a  will  relating 
to  real  estate  only  need  riot  be  proved.  See  title  H  ill. 

As  the  judL'c  of  the  Spiritual  Court  only  can  determine  the  validity 
of  wills  for  things  personal;  therefore  the  Probate  of  such  a  will  is 
undeniable  evidence  to  a  Jury,  and  may  not  be  controverted  at  Com- 
mon l.aw.  i  Ld.  haijm.  262. 

A  Probate,  according  to  H'Ji.  is  evidence  of  a  will  only  as  to  chat- 
tels: but  if  a  will  of  lands  be  lost,  ii  ■'hall  be  allowed  for  such  a  will 
conceniing  lands.  1  Ld.  Huym.  731  735. 

When  Piobiitc  is  to  be  granted  of  a  will,  wherein  a  legacy  is  inter- 
lined in  a  ditlercnt  nand,  and  supposed  to  be  ioigcd,  the  executor  has 
no  remedy  but  in  the  Spiritual  Court;  where  the  will  ought  to  be 
proved,  with  a  special  reservation  as  to  that  clause.  1  P.  U'mi.  388. 

Notwithstanding  appeal  from  a  will,  a  person  iscon'.plete  executor 
by  the  Probate;  though  the  Probate  may  be  traversed,  if  an  ex- 
ecutor plaiiitifl' do  not  conclude  with  a  tinf-r:  hie  in  curia,  or  the  de- 
fendant may  oeniand  oyer  of  the  will.  3  BiiUi.  72. 

An  executor  being  made  by  the  act  of  the  party  deceased,  the  law 
entitles  him  to  the  Probate  of  the  w  ill.  and  the  Probate  cannot  be  re- 
voked or  alteretl  which  would  in  eficct  make  a  new  will;  yet  it  may 
be  suspended  by  an  ap]}eal:  but  if  administration  be  granted  to  one, 
this  is  by  act  of  the  Court;  and  if  he  afterwards  become  bankrupt, 
cJ'c.  the  adniinistralion  maybe  repealed.  I  J<o/.  J\r/i.M6:  S/iow.  293: 
1  Salt.  3fi:  2  AW.v.  Mr.  1302.  See  liiie  l-.xrcuior  V.  3. 

By  ulat.  21  H.  S.  c.  5.  which  first  settled  the  fees  to  be  taken  by  a 
Registrar  and  Judge  in  the  Probate  of  w  ills,  it  is  enacted,  that  if  the 
officer  takes  more  than  his  due  lees,  he  shall  forfeit  10/.  to  be 
divided  betw-cen  the  King  and  party  grieved. 

The  power  of  granting  Probaics  and  administration  of  the  goods  of 
persons  dying,  for  w  ages  or  w  ork  done  in  the  King's  docks  and  yards, 
shall  be  in  the  Ordinary  of  the  diocese  nh,:re  the  person  dieth;  or  in 
him  to  whom  power  is  s^ivon  by  such  <  >:(iinary,  to  the  exclusion  of 
the  Prerogative  Court,  cJ'r.  Hiai.  4  ts'  5  .dnu.  c.  16. 

By  sevei-al  acts  of  Parliament,  stamps  are  imposed  on  the  Pro- 
bales  of  wills  and  letters  of  administration,  according  to  ihc  value  of 
the  properly  of  the  deceased.  By  these  acts  the  cxpence  of  Probates 
for  the  w  ill.s  of  soldiers  and  sailors  is  made  very  small. 

PR(Jfl.'VT(.)R,  an  Accuser,  or  apjirover,  or  one  who  tmdertakes  to 
prove  a  crime  charged  upon  another. 

The  word  was  strictly  meant  of  an  accomplice  in  felony,  who,  to 
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jiave  himself,  confessed  the  fact,  and  accused  any  other  principal  or 
accessary  against  wliom  he  was  bound  to  make  good  the  churj^e  by 
duel,  or  triai  by  the  country,  and  then  was  pardoned  life  and  niembersj 
but  yet  to  sulfer  transportation.  Braclon:  FUta-,  Ub.  'i.  c.  52.  §  42.  44. 
See  titles  ylccrnmru;  lififirovfr, 

PROCEDENDO,  or  Procfdcndo  in  h</uela.']  A  writ  which  lielh 
where  an  action  is  removed  from  un  inferior  to  a  supeiior  Jurisdiction, 
as  the  Chancery,  King's  Bench,  or  Common  Pleas,  by  Hab-as  Cor/msy 
Certiorari^  or  writ  of  privilege;  to  send  down  the  cause  to  the  Court 
fi*om  whence  removed,  to  proceed  on  it;  it  not  appearing  to  the  hi^^hcr 
Court  that  the  suggestion  is  sufficiently  proved,  F.  X.  153:  5 
Bt-ft.  63.  See  Stat.  21  Jac.  1.  c.  23.  So,  where  a  cause  has  been  re- 
moved from  an  inferior  Court,  the  Court  of  R.  B.  will  gram  a  Pro- 
cedendo if  the  debt  or  damages  appear  to  be  under  40«.  .Tidd's 
Pract.  K.  Ji. 

If  the  parly  who  sues  out  the  Habeas  Corfius^  or  Crr/io ran',  doth 
not  put  in  good  bail  in  time,  (where  good  bail  i-.  rtquircd)  then  there 
goes  this  writ  to  the  inferior  Court  to  proceed  notwithstanding  the 
Habea»  Cor/iua,  Sec.  Jiuit,  Attch.  1654.  §  8. 

If  a  Certiorari  or  Habeas  Corfiu.'i^  to  remove  a  cause,  be  returned 
before  a  Judge,  the  Judge  will  give  a  rule  thereon  to  put  in  good 
bail,  by  such  a  day,  whicli  if  the  defendant,  on  serving  his  altorne\ 
■with  a  copy  of  the  rule,  doth  not  do,  then  the  Juage  will  sign  a  note 
or  warrant  foi"  a  Proetdcndo,  lo  remove  the  cause  where  the  action 
was  first  laid,  unless  bail  is  perfected  iit  four  duys  after  service 
of  the  rule:  Also  if  bail  be  put  in  at  the  time,  and  do  not  prove  good, 
the  Judge  will  grant  a  rule  for  better  bail  to  be  put  in  by  a  certain 
day,  or  else  to  justify  the  bail  already  put  in:  w  hich  if  dclendanl  doth 
not  do,  the  Judge  w  ill  then  likewise  grant  a  warrant  tor  a  Procedendo. 
Tidd.  Pract.  K.  B.  See  titles  Certiorari;  Habeas  Cor/.us. 

AVhere  bail,  put  in  on  removal  of  a  cause  into  -'i.  H.  is  disallowed 
by  the  Court,  if  tlie  defendant  on  a  rule  lor  that  purpose,  and  notice 
given,  refuse  to  put  in  better  bail,  such  as  the  Court  shall  approve  of. 
a  Procedendo  may  be  granted;  for  disallowing  the  bail  makes  the  de- 
fendant in  the  same  condition  as  if  he  had  put  in  no  buil,  and  until 
the  bail  is  put  in  and  filed,  the  Court  Is  not  possessed  of  the  cause  so 
as  to  proceed  in  it.  AUch.  24  Car.  B.  U. 

Alter  a  record  returned,  and  the  defendant  hath  lilcd  bail  in  B.  R. 
on  a  cause  being  removed,  a  Proced'ndo  oui^ht  not  to  be  granted; 
because  by  giving  and  filing  hail  in  this  Court,  the  bail  below  is  dis- 
charged. Sid.  313. 

The  Procedendo  removes  the  suspension  created  by  the  Haheai: 
Corjiuft^  and  a  cause  once  i"cmanded  tlict  eby,  caiuioi  afterwards  be  re- 
moved or  stayed  before  judgment.  Stat.  21  Jac.  I.  c.  23.  §  3 

This  writ  may  also  be  awarded  wher.  it  appears  upon  the  reiuni  oi 
the  Habeas  Corpus.,  that  the  Couit  above  cannot  administer  the  same 
justice  to  the  panics,  as  the  Court  below  .  As  where  an  action  is 
brought  in  London  on  a  custom  or  bye-law,  which  is  only  suable 
there.  See  titles  HaheoH  Corfmn  IV.  ad  Jin. 

Where  an  Habeas  Cor/it/.s  is  brought,  after  interloculorv.  and  be- 
fore final,  judgment  in  an  inferior  Court,  and  the  defendant  dies 
before  the  return  of  it,  a  Procedendo  shall  be  awarded;  bec:iuse.  by 
Stat.  8  cJ*  9  tV.  3.  c  11.  the  plaintiff  may  have  a  Ac/r**  Jucias  against 
the  executors,  and  proceed  to  judgment,  which  he  cannot  have  in 
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another  Court:  and  by  this  meaas  he  would  be  deprived  of  the  effect 
of  his  judgment,  which  would  be  unreasonable.  Salk.  352.  So  where 
an  action  was  brou);ht  in  the  Sheriff's  Court  of  London  against  two 
partners,  and  one  of  thcra  brought  a  Habeas  Corfius,  and  put  in  bail 
for  himself  only,  a  Frocrdmdo  was  granted;  for  otherw  ise  tlie  plaintiff 
would  have  been  disabled  from  going  on  in  cither  Court.  1  Stra.  527. 

If  an  indictment  for  felony  is  removed  into  K.  B.  from  an  inferior 
Court  in  order  to  issue  process  of  Outlawry  upon  it,  and  the  party 
accused  comes  in,  the  Court  of  K.  B.  will  award  a  Procedendo  to  cany 
the  record  back.  5  Term  He/i.  K.  B.  478. 

PuocEOENDO  ON  Alo  Prav£R.  If  a  man  pray  in  aid  of  the  King, 
in  a  real  action,  and  aid  be  granted;  it  shall  be  awarded  that  he  sue 
to  the  King  in  Chancery,  and  the  Justices  in  the  Common  Pleas  siiall 
stay  until  the  writ  of  Procedendo  de  loqueld  come  to  them:  And  if  it 
appear  to  the  Judges  by  pleading,  or  shewing  of  the  party,  that  the 
King  hath  interest  in  tlic  land,  or  shall  lose  rent,  ISc.  there  the  Court 
ought  to  stay  inilil  they  have  from  the  King  a  Procedendo  in  loi/aela: 
and  then  they  may  proceed  in  the  plea,  until  they  come  to  give  judg- 
ment; when  the  Justices  ought  not  to  proceed  to  judgment,  without 
a  writ  for  that  purpose.  So  in  a  personal  action,  if  defendant  pray  in 
aid  of  the  King,  the  Judges  arc  not  to  proceed  till  they  receive  a 
Procedendo  in  toguela.  And  though  they  may  then  proceed  and  try 
the  issue  joined,  they  shall  not  give  judgment  until  a  writ  comes  to 
proceed  to  judgment.  Xcw  j\'ai.  Brev.  342. 

Procedendo  ad  Judicium;  A  remedial  writ  in  case  of  refusal  or 
neglect  of  justice,  which  issues  out  of  the  Court  of  Chancery,  where 
Judges  of  any  subordinate  Court  do  delay  the  parties;  for  that  they 
will  not  give  judgment,  either  on  the  one  side  or  the  other,  when 
they  ought  so  to  do.  In  this  case  a  writ  of  Procedendo  shall  be 
awarded,  commanding  them,  in  the  King's  name,  to  proceed  to 
judgment;  but  without  specifying  any  particular  judgment:  for  that 
(if  erroneous)  may  be  set  aside  in  the  course  of  appeal,  or  by  writ  of 
error,  or  false  judgment:  and  upon  further  ueglect  or  refusal  the 
Judges  of  the  inferior  Court  may  be  punished  for  their  contempt  by 
writ  of  attachment,  returnable  in  the  Court  of  King's  Bench  or  Com- 
mon Pleas.  3  Comm.  c.  7:  P.  jV.  B.  153,  154.  240. 

If  a  verdict  pass  for  the  plaintiff  in  assise  of  novel  disseisin  befor* 
the  Justices  of  assise,  and  before  they  give  Judgment,  by  a  new  com- 
mission, new  Justices  are  made;  the  plaintiH'  in  assise  may  sue  forth 
a  Certiorari^  directed  to  the  other  Justices  to  remove  the  record  be- 
fore the  new  Justices;  and  another  writ  to  the  new  Justices  to  receive 
and  inspect  the  record,  and  then  proceed  to  judgment,  i^i:.  A'ev)  Mat. 
Brev.  342,  343. 

^^  here  the  authority  of  Commissioners  of  Oyer  and  Terminer,  &c. 
or  of  Justices  of  the  Peace,  is  suspended  by  writ  of  sufiersedeas,  their 
power  may  be  restored  by  a  writ  of  Procedendo.  Beffisl.  124:  12  .4«J. 
21:  //.  P.  C.  162. 

PROCESS. 

Pkocessvs;  d /irocedendo  ab  initio  usque  ad  Jtneni.'^  Is  so  called, 
because  it  proceeds  or  goes  out,  upon  former  matter,  either  original 
or  judicial;  and  halli  two  significations:  First,  it  is  largely  taken  for 
all  the  proceedings  in  any  action  or  prosecution,  real  or  personal, 
( ivil  or  criminal,  from  the  beginning  to  the  end:  Secondly,  that  is 
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termed  the  Proceti  by  which  a  man  is  called  into  any  temporal  Court, 
because  it  is  the  beginning  or  principal  part  thereof,  by  which  the 
test  is  directed;  or,  taken  strictly,  it  is  the  proceeding,  after  the  ori- 
ginal, before  judgment.  Brillon  138:  Lrmb.  lib.  4:  Crompl.  133:  B 
Refi.  157. 

I.  Of  Process  in  civil  Cases. 
II.  In  criminal  Cases. 

I.  Blacestone  considers  Process  in  civil  cases  as  the  means  of 
compelling  the  defendant  to  appear  in  Court.  This  is  sometimes 
called  original  Process,  being  founded  upon  the  original  writ;  and 
also  to  distinguish  it  from  mesne  or  intermediate  Process,  which 
issues,  pending  the  suit,  upon  some  collateral  interlocutory  matter; 
as  to  summon  Juries,  Witnesses,  and  the  like.  Pinch.  L.  436.  Mesne 
Process  is  also  sometimes  put  in  contradistinction  to  final  Process, 
or  Process  of  execution;  and  then  it  signifies  all  such  Process  as 
intervenes  between  the  beginning  and  end  of  a  suit.  3  Comm.  c.  19. 

Process  therefore,  as  it  is  now  to  be  considered,  is  the  method 
taken  by  the  law  to  compel  a  compliance  with  the  original  writ;  of 
which  the  primary  step  is  by  giving-the  party  Kotice  to  obey  it.  This 
notice  is  given  upon  all  real  prxcifies,  and  also  upon  all  personal 
writs  for  injuries  not  against  the  peace,  by  summons;  which  is  a 
warning  to  appear  in  Court  at  the  return  of  the  original  writ,  given 
to  the  defendant  by  two  of  the  Sheriff's  messengers  called  Summon' 
ers,  either  in  person  or  left  at  his  house  or  land.  Pinch,  L.  436.  This 
warning  on  the  land  is  given,  in  real  actions,  by  erecting  a  white 
stick  or  wand  on  the  defendant's  grounds.  Datt.  Sher.  c.  3 1 .  And  by 
Stat.  3 1  Elii.  c.  3.  the  notice  must  also  be  proclaimed  on  some  Sun- 
day before  the  door  of  the  parish  church. 

If  the  defendant  disobeys  this  verbal  monition,  tlie  next  Process  is 
by  writ  of  attachment,  or  Pone;  so  called  from  the  words  of  the  writ, 
**/ione  per  -vadium  et  salvos  fielgios:"  "  Put  by  gage  and  safe  pledges 
j1.  B.  the  defendant,  ts'c.'*  This  is  a  writ  not  issuhig  out  of  Chancery, 
but  out  of  the  Court  of  Common  Pleas,  being  grounded  on  the  non- 
appearance of  the  defendant  at  the  return  of  the  original  writ;  and 
thereby  the  Sheriff  is  commanded  to  attach  him,  by  taking  gage,  tha* 
is,  certain  of  his  goods,  which  he  shall  forfeit  if  he  doth  not  appear, 
or  by  making  him  find  safe  pledges  or  sureties,  who  shall  be  amerc- 
ed in  case  of  his  non-appearance.  This  is  also  the  first  and  immediate 
Process,  without  any  previous  summons,  upon  actions  of  trespass  vi 
et  armis,  or  for  other  injuries,  which  though  not  forcible  are  yet 
trespasses  against  the  peace,  as  deceit  and  conspiracy;  where  the 
violence  of  the  wrong  requires  a  more  speedy  remedy,  and  therefore 
the  original  writ  commands  the  defendant  to  be  at  once  attached, 
without  any  precedent  warning.  3  Comm.  280. 

If,  after  atuchment,  the  defendant  neglects  to  appear,  he  not  only 
forfeits  this  security,  but  is  moreover  to  be  farther  compelled  by  writ 
of  Distringas,  or  distress  infinite;  which  is  a  subsequent  Process  is- 
suing from  the  Court  of  Common  Pleas,  commanding  the  Sheriff  to 
distrain  the  defendant  from  time  to  time,  and  continually  afterwards 
by  taking  his  goods  and  the  profits  of  his  lands,  which  are  called 
issues;  and  which  by  the  Common  Law  he  forfeits  to  the  King  if  he 
tteth  not  appear.  But  now  the  issues  may  be  sold,  if  the  Coin  ?  lihaP 
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so  direct,  in  uixler  to  defray  ihc  reasonable  costs  of  the  plaintiff.  Stal. 

10  (1(0.  3.  r.  50.  See  title  Pniilige. 

And  hci'e,  liy  llie  Cominon  La«,  the  Process  ended  in  cases  of 
injuiy  miihoul  farrr:  tlie  dufciidant,  if  he  had  any  subsunce.  being 
gradually  siript  of  ii  all  by  repeated  distresses,  '.ill  he  rendered  obe- 
dience to  the  Kinij's  writ;  and  il  he  had  no  sulistancc,  the  Law  held 
him  incapable  of  making  any  satisfaction,  and  therefore  looked  upon 
all  farther  Froccss  as  Dii',;i.iory:  but  by  degrees  the  Caftias*  which 
was  orii^inally  api)iie(l  oniy  to  cases  of  injury,  accompanied  by  Ibrcc, 
was  found  to  be  a  convenient  remedy  in  cases  merely  civil,  and  was 
accordingly  introduced  into  practice.  If,  thcri^l'ore.  a  defendant,  being 
summoned  or  attached,  makes  default,  and  neglects  to  appear;  or  if 
the  bherift"  returns  a  nihil;  (i.  e.  that  the  defendant  hath  nitthing 
whereby  he  may  be  smnmone<l,  attached,  or  distrained;)  or  taking 
all  or  any  of  these  circumstances  for  framed,  the  Cajtian  now  usually 
issues;  being  a  writ  commanding  the  SheriH'  lo  take  the  body  of  the 
defendant  and  have  him  in  Court  at  the  day  of  the  return.  As  to  the 
ori'^in  and  a|>plicaiiun  of  this  writ  in  civil  suits,  see  further  this 
Diet  titles  Ca/iiw;  Common  Ptcas. 

This  writ,  and  all  others,  subsequent  to  the  original  writ,  not  issu- 
ing out  of  Chancery,  but  from  the  Courts  into  which  the  original  was 
returnable,  and  being  grounded  on  what  has  passed,  (or  supposed  to 
have  p.tssed)  in  that  Court,  iji  consequence  of  the  Sheriff's  return, 
are  caded  Judicial.,  and  not  original  \\"rits;  they  issue  under  the  Private 
Seal  of  that  Court,  and  not  under  the  Great  Seal  of  England;  and 
arc  tesic'd  not  in  the  King's  name,  but  in  that  of  the  Chief  (or  if 
there  be  no  chief,  of  the  senior)  Justice  only.  And  these  several 
writs,  when  aclually  grounded  on  the  Sherifl 's  return,  must  respec- 
tively bear  date  the  same  day  on  wiiich  the  writ  imtnediatcly  pre- 
ceding was  returnable.  See  3  Comm.  c.  19.  //.  282. 

Such  is  the  first  Process  in  the  Court  of  Common  Pleas:  as  to  the 
proceeding  by  Original  tjuare  clausum  frtgii ;  See  this  Diet,  title 
Common  l-'Uaa. 

In  the  King's  Bench  they  may  also,  and  fre(|ucntly  do,  proceed  in 
certain  causes,  particularly  in  actions  of  Kjrclmmi  and  Trenfiass,  by 
original  writ,  with  attachment  and  ca/iias  thereon;  returnable,  not  at 
H'tstmimlf'r  where  liie  Common  Pleas  are  now  fixed  in  consequence 
of  Alagna  Charla,  but  iibicunyuc  fucrimu^  in  Angiia,  wheresoever  the 
King  shall  then  be  in  England;  the  Court  of  King's  Bench  being  re- 
moveable  into  any  part  of  England  at  the  pleasure  and  discretion  of 
the  Crown.  But  the  more  usual  method  of  proceeding  therein  is 
without  any  original,  but  by  a  peculiar  species  of  Process  called  a 
bill  of  Middlesex:  and  which  is  so  intitled,  because  the  Court  now  sits 
in  that  county;  for  if  it  sate  in  Kent,  it  would  then  be  a  bill  of  Kent. 
i  orthough,  as  the  Justices  of  this  Court  have,  by  its  fundamental  Con- 
stitution, power  10  determine  all  offences  and  trespasses,  by  the  Com- 
mon Law  and  custom  of  the  realm,  il  needed  no  original  writ  from 
the  Crown  to  give  it  cognizance  of  any  misdemeanor  in  the  county 
wherein  it  resides;  yet,  as  by  this  court's  coming  into  any  county,  it 
immediately  superseded  the  ordinary  administration  of  justice  by  the 
general  cnntmissions  of  Eyre  and  of  Oyer  and  Terminer,  a  Process  of 
its  own  became  necessary  within  the  county  where  it  sate,  to  bring 
in  such  persons  as  were  accused  of  committing  any  forcible  injury. 
The  bill  of  Middlescsr,  (which  was  formerly  always  founded  on  a 
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plainl  of  trespass  iiuare  claunum  frcgil,  entered  on  the  records  of  the 
Court,)  is  a  kind  of  ca/tiax,  directed  to  the  Sheriff  of  that  county,  and 
commanding  him  to  take  the  defendant,  and  have  him  before  our 
Lord  the  King  at  IVeatminster  on  a  day  prefixed,  to  answer  to  the 
plaintiff*  of  a  plea  of  trespass.  I'or  this  accusation  of  trespass  it  is, 
that  gives  the  Court  of  King's  liench  jurisdiction  in  other  civil 
causes;  since,  when  once  the  defendant  is  tuUen  into  custody  of  the 
Marshal,  or  prison-keeper  of  this  Court,  for  the  supposed  trespass, 
he,  being  then  a  prisoner  of  tliis  Court,  may  here  be  prosecuted  for 
any  other  species  of  injury.  Yet,  in  order  to  found  this  jurisdiction,  it 
is  not  necessary  that  t!ie  defendant  be  actually  the  Marshal's  prisoner; 
for,  as  soon  as  he  appears,  or  puts  in  bail  to  tlie  Process,  he  is  deemed, 
by  so  doing,  to  be  in  such  custody  of  the  Marshal,  as  will  give  the 
Court  a  jurisdiction  to  proceed.  And,  upon  these  accounts,  in  the 
bill,  or  Process,  a  complaint  of  trespass  is  always  sui^gcstcd,  whatever 
else  may  be  the  real  cause  of  action.  This  bill  of  Micldte&rx  must 
be  served  on  the  defendant  by  the  Sheriff,  if  he  finds  him  in  that 
county;  but,  if  he  returns  '-non  rat  inveniu&"  then  there  issues  out 
a  writ  of  Latitai^  to  the  Slierifl'  of  another  county,  as  Jicrkit;  which 
is  similar  to  the  Tmiatum  Cafiian  in  the  Common  Pleas,  and  recites 
the  bill  of  Middlrsrx  and  proceedings  thereon,  and  that  it  is  testified 
that  the  defendant  "  latitat  vt  cliscurrif,'*  liirks  and  wanders  about  in 
Berka;  and  therefore  commands  the  Sherifl'to  take  him,  and  have  his 
body  in  court  on  the  day  of  the  return.  But,  as  in  the  Common  Pleas 
the  Ttsiaium  ca/iiaa  may  be  sued  out  upon  only  a  supposed,  and  not 
an  actual,  preceding  Ca/iias;  (sec  title  Cajiiat;)  so  in  the  King's  Bench 
a  Latitat  is  usually  sued  out  upon  only  a  supposed,  and  not  an  actual, 
bi]|  of  Middlesex.  So  that,  in  fact,  a  Latitat  may  be  called  the  first 
Process  in  the  Court  of  King's  Bench,  as  the  Testatum  Capiaa  is  in 
the  Common  Pleas.  Yet,  as  in  the  Common  Pleas,  if  the  defendant 
lives  in  the  county  wherein  the  action  is  laid,  a  common  Cafiiav 
suffices;  So  in  the  King's  Bench  likewise,  if  he  lives  in  Middlesex^ 
the  Process  must  be  by  bill  of  Middlesex  only.  See  further  this  Dic- 
tionary title  latitat. 

In  the  Exchequer  the  first  Process  is  by  writ  of  Qurj-minus,  in 
order  to  give  the  Court  a  jurisdiction  over  picas  between  party  and 
party.  In  which  writ  the  plaintiff  is  alleged  to  be  the  King's  Airmer 
or  debtor,  and  that  the  defendant  hath  done  him  the  injury  complained 
of;  tjtia  minus  sufficiens  rxislit^  "  by  w/tieii  he  is  the  less  able,"  to  pay 
the  King  his  rent,  or  debt.  And  upon  this  the  defendant  may  be  ar- 
rested as  upon  a  Ca/tias  from  the  Common  Picas. 

Thus  differently  do  the  three  Courts  set  out  at  first,  in  the  com- 
mencement of  a  suit  in  oi-der  to  entitle  tlie  two  Courts  of  King's 
Bench  and  Excliequcr  to  hold  plea  in  causes  between  subject  and 
subject,  which  by  the  original  constitution  of  Westminster  Hall  they 
were  not  empowered  to  do.  Afterwards  when  the  cause  is  once 
drawn  into  the  respective  Courts,  the  method  of  pursuing  it  is  pretty 
much  the  same  in  all  of  them. 

If  the  Sheriff  has  found  the  defendant  upon  any  of  the  former 
writs,  tile  Ca/tias,  Latitat,  inc.  he  was  aiitiently  obliged  to  take  him 
into  custody,  in  order  to  produce  him  in  Court  upon  the  return;  how- 
ever small  and  minute  the  cause  of  action  might  be.  For  not  having 
obeyed  the  originti  summons,  he  had  shewn  a  contempt  of  the  Court 
and  was  no  longer  to  be  trusted  at  large.  But  when  the  summons 
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fell  into  disuse,  and  the  Ca/iias  became  in  fact  the  first  Process,  it  wu 
thought  hurd  to  imprison  a  man  for  a  contempt  which  was  only  sup. 
posed:  and  ihei-cforu  in  common  cases  by  the  gradual  indulgence  of 
the  Coints  (at  length  authorized  by  etai.  12  GVo.  I.  c.  29.  amended 
by  slat.  5  Geo.  2.  c.  27.  made  perpetual  by  mat.  21  Cio.  2.  c.  3.  and 
extended  to  all  inferior  Courts  by  ttal.  19  Go.  3.  c.  70.)  the  Sheriff 
or  proper  officer  can  now  only  personally  serve  the  defendant  with 
the  copy  of  the  writ  or  Process,  and  with  notice  in  writing  to  appear, 
by  his  attorney,  in  Court,  to  defend  this  action;  which  in  effect  re- 
duces it  to  a  mere  summons.  And  if  the  defendant  thinks  proper  to 
appear  upon  this  notice,  his  appearance  is  recorded,  and  he  puts  in 
sureties  lor  his  future  attendance  and  obedience;  which  sureties  arc 
called  Common  Bail,  being  the  same  two  imaginary  pei-sons  as  are 
pledges  for  the  plaintiff's  prosecution,  John  Uoe  and  hichard  Roe. 
See  title  Ptvdgea.  Or,  if  the  defendant  does  not  appear  upon  the  re- 
turn of  the  writ,  or  within  eight  days  after,  exclusive  of  the  return 
day,  the  plaintiff  may  enter  an  appearance  for  him,  as  if  he  had  really 
appeared  in  the  Common  Pleas;  and  may  6le  common  bail  in  the 
King's  Bench  in  the  defendant's  name,  and  proceed  thereupon  as  if 
the  defendant  had  done  it  himself 

But  if  the  plaintiff  w  ill  make  affidavit,  or  assert  upon  oath,  that 
the  cause  of  action  amoimts  to  10/.  or  upwards,  then  he  may  arrest 
the  defendant,  and  make  him  put  in  substantial  'sureties  for  his  ap- 
pearance, called  Sfiecittl  Bail.  In  order  to  which,  it  is  required  by 
stal.  3  Car.  2.  st.  2.  c.  2.  that  the  true  cause  of  action  should  be  ex- 
pressed in  the  body  of  the  writ  or  Process;  else  no  security  can  be 
taken  in  a  Rieater  sum  than  40/.  This  statute  (without  any  such  in- 
tention in  the  makers)  had  like  to  have  ousted  the  King's  Bench  of 
all  its  jurisdiction  over  civil  injunes  without  force;  for,  as  the  bill  of 
Middlesex  was  framed  only  for  actions  of  trespass,  a  defendant  could 
not  be  arrested  and  held  io  bail  thereupon  for  breaches  of  civil  con- 
tracts. But  to  remedy  this  inconvenience,  the  officers  of  the  King's 
Bench  devised  a  method  of  adding  what  is  called  a  clause  of  ac  etiam 
to  the  usual  complaint  of  trespass:  the  bill  of  Middleacjr  commanding 
the  defcnd.ui!  to  be  brought  in  to  answer  the  plaintiff  of  a  plea  of  tres- 
pass, and  also  to  a  bill  of  debt:  the  complaint  of  trespass  giving  cog- 
nizance to  the  Court,  and  that  of  debt  auihorizing  the  arrest.  In  imi- 
tation of  which  the  Lord  Chief  Justice  of  the  Common  Pleas  a  few 
years  afterwards,  in  order  to  save  the  suitors  of  that  Court  the  trou- 
ble and  expence  of  suing  out  special  originals,  directed  that,  besides 
the  usual  complaint  of  breaking  the  plaintifi  's  close,  a  clause  of  «f 
etiam  might  also  be  added  to  the  writ  of  Ca/iias,  containing  the  true 
cause  of  action:  as.  "  that  the  said  Charles  the  defendant  may  answer 
to  the  plaintilf  of  a  plea  of  trespass  in  breaking  his  close:  and  also. 
ac  etiamy  may  answer  him,  according  to  the  custom  of  the  Court,  in 
a  certain  pica  of  trespass  upon  the  case  upon  promises,  to  the  value 
of  20/."  &c.  The  sum  sworn  to  by  the  plaintiff  is  marked  upon  the 
back  of  the  writ;  and  the  Sheriff,  or  his  officer,  the  bailiff,  is  then 
obliged  actually  to  arrest  or  take  into  custody  the  body  of  the  defen- 
dant; and,  having  so  done,  to  return  the  writ  with  a  cifii  cor/ms  in- 
dorsed thereon.  See  this  Dictionaiy,  titles  ./IrrenC;  Boil. 

From  the  foregoing  it  appears,  that  Process  is  only  meant  to  bring 
the  defendant  into  Court,  in  order  to  contest  the  suif^  ^nd  abide  the 
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determination  of  the  Law.  When  he  appears,  then  follow  the  Pleadr 
ings,  ix-C.  between  the  parties.  See  that  title. 

As  to  the  origin  and  foundation  of  the  above  modes  of  Process,  and 
of  the  jurisdiction  of  the  several  Courts,  see  more  at  large  the  Intro- 
duction to  CromfitoTi's  Practice;  and  the  Appendixes  to  Sellouts  PraC' 
licft  founded  on  that  Introduction. 

As  to  the  language  of  the  Process  and  Records  of  Law,  see  this 
Dictionary,  title  Pleading  III;  and  for  further  m?tter,  explanatory  of 
the  several  sorts  of  writs  and  Processes,  various  apposite  titles 
throughout  the  whole  of  this  work. 

Original  Process  to  call  persons  into  Court,  fs/c.  must  be  in  the 
name  of  the  King;  and  if  it  issue  from  the  Court  of  King's  Bench,  it 
-ought  to  be  untlcr  the  fate  of  the  Chief  Justice,  or  of  the  senior 
Judge  of  the  Court,  if  there  be  no  Chief  Justice:  and  if  it  issueth 
from  any  other  Court,  it  is  to  be  under  the  testtr  of  the  first  in  com- 
mission, is'c.  Dull.  ch.  132:  Finch.  436:  Cro.  Car.  393. 

If  Process  is  awarded  out  of  a  Court,  which  hath  not  jurisdiction 
of  the  principal  cause,  it  is  coram  non  judice  and  void:  and  the-Sheriff 
executing  it  will  be  a  trespasser.  2  Leon.  89. 

II.  Thf.rf.  is  no  need  of  Process  on  an  Indictment,  i:fc.  where  the 
defendant  is  present  in  Court;  but  if  he  hath  fled,  or  secretes  himself, 
in  capital  cases,  or  hath  not,  in  smaller  misdemeanors,  been  bound 
over  to  appear  at  the  Assises  or  Sess!0!is,  still  an  indictment  may  be 
preferred  against  him  in  his  absence;  since,  were  he  present,  he 
could  not  be  heard  before  the  Grand  Jury  against  it.  And,  if  it  be 
found,  then  Process  must  issue  to  bring  him  into  Court;  for  the  in- 
flictment  cannot  be  tried,  unless  he  personally  appears:  according  to 
the  rule  of  equity  in  all  cases,  and  the  express  provision  of  slat.  28 
J'.dw.  3.  c.  3.  in  capital  ones,  that  no  man  shall  be  put  to  death,  with- 
out being  brought  to  answer  by  due  Process  of  Law. 

No  Process  shall  regularly  issue  in  the  King's  name,  and  by  his 
writ  to  apprehend  a  felon  or  other  malefactor,  unless  there  be  an  in- 
dictment or  matter  of  record  in  the  Court,  upon  which  the  writ 
issues.  1  Hale'n  Hint.  P.  C.  575. 

The  proper  Process  on  an  uidictment  for  any  petty  misdemesnor, 
or  fiw  a  penal  statute,  is  a  writ  of  Venire  Pacias^  which  is  in  the  na- 
ture of  a  summons  to  cause  the  party  to  appear.  And  if  by  the  re- 
tum  to  such  Venire  it  appears,  that  the  part)-  hath  lands  in  the  county 
whereby  he  may  be  distrained,  then  a  distress  in6nite  sh.tll  be  issued 
from  time  to  time  till  he  appears.  But  if  the  Sheriff  returns  that  he 
hath  no  lands  in  his  bailiwick,  then  (upon  his  noti-appearance)  a  writ 
of  Cafiias  shall  issue,  which  commands  the  .Sheriff  to  take  his  body, 
and  have  him  at  the  next  assises;  and  if  he  cannot  be  taken  upon  the 
first  Cafiiasy  a  second  and  a  third  shall  issue;  called  an  .Alinut  and  a 
Pluries  CafnaK.  But  on  indictments  for  treason  nr  felony,  a  Ca/iian  is 
the  first  !*rocess;  and  for  treason  or  homicide,  only  one  shall  be  al- 
lowed to  issue,  or  two  in  the  case  of  other  felonies,  by  niat.  25  Edw. 
3.  c.  14;  though  the  usage  is  to  issue  only  onr-  in  any  felony;  the  pro- 
visions of  this  stututc  being  in  most  cases  lound  impracticable.  2 
Hat.  P.  C.  195.  And  so,  in  the  case  of  misdemesnors,  it  is  now  the 
usual  pi-actice  for  any  Judge  of  the  Court  of  King's  Bench,  upon  cer- 
tificate of  an  indictment  found,  to  award  a  writ  of  Cajdu:  i  .nmcdiately 
in  order  to  bring  in  the  defendant.  But  if  he  absconds,  and  it  is 
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thought  proper  to  pursue  him  to  an  outlawry,  then  a  greater  exact- 
ness is  necessary.  For,  in  such  case,  after  the  several  writs  have  is- 
sued in  a  regular  number,  according  to  the  nature  of  the  re.'^pectivc 
crimes,  without  any  ellect,  the  offender  shall  be  put  in  the  cxigtni  in 
order  to  his  outlawry;  that  is,  he  shall  be  exacted,  proclain.ed, or  re- 
(|uircd  to  surrender  at  five  county  courts;  and  if  he  be  returned 
qiiiiito  ixaclus,  and  docs  not  appear  at  the  fifth  exaction  or  requi- 
sition, then  he  is  adjudged  to  be  outlawed,  or  put  out  of  the  protec- 
tion of  the  Law;  so  that  he  is  incapable  of  taking  the  benefit  of  it  in 
any  respect,  cither  by  bringing  actions  or  otherwise.  See  alal.  8  J/. 
6.  c.  10.;  and  this  Dictionaiy,  title  Outlawry  III. 

The  punishment  for  outlawries  upon  indictments  for  misdemes- 
nors,  is  the  same  as  for  outlawries  upon  civil  actions;  (as  to  which, 
and  the  previous  Process  by  writs  of  cu/iias,  exigi  facim,  and  procla- 
mation, sec  this  Dictionary,  title  Ouliaxvry;  viz.  forfeiture  of  goods 
and  chattels.  But  an  outlawry  in  treason  or  felony  amounts  to  a  con- 
\iction  and  attainder  of  the  offence  charged  in  the  indictment,  as 
much  as  if  the  offender  had  been  found  guilty  by  his  country.  2  Nal. 
P.  C.  205.  4  'J'erm  Kc/i.  K.  It.  521.  His  life  is  however  still  under 
the  protection  of  the  Law,  so  that  though  antiently  an  outlawed  lelon 
was  said  to  have  cajiut  lupinum^  and  might  be  knocked  on  the  head 
like  a  wolf,  by  any  one  that  should  meet  him:  because,  having  re- 
notmccd  all  law,  he  was  to  be  dealt  with  as  in  a  stale  of  nature,  when 
every  one  that  should  find  him  might  slay  him:  yet  now,  to  avoid 
such  inhumanity,  it  is  holden  that  no  man  is  entitled  to  kill  him  wan- 
tonly or  wilfully;  hut  in  so  doing  is  guilty  of  murder,  unless  it  hap- 
pens in  the  endeavour  to  apprehend  him.  1  Hal.  P.  C.  497:  Bracloit, 
flit.  125.  For  any  person  may  arrest  an  outlaw  on  a  criminal  prose- 
cution, either  of  his  own  head,  or  by  writ  of  warrant  of  caflian  uifaga- 
turn,  in  order  to  bring  him  to  execution.  But  such  outlawry  may  be 
frequently  reversed  by  wi-it  of  error;  the  proceedings  therein  being 
(as  it  is  fit  they  should  be)  exceedingly  nice  and  circumstantial;  and 
if  any  single  minute  point  he  omitted  or  misconducted,  the  whole 
outlawry  is  illegal,  and  may  be  reversed:  upon  which  reversal  the 
party  accused  is  admitted  to  plead  to,  and  defend  himself  against,  the 
Indictment.  See  further  title  OuiluwrytV. 

The  above  is  the  Process  to  bring  in  the  offender  after  indictment 
found:  during  which  stage  of  the  prosecution  it  is,  that  writs  of  Cer- 
tiorari faciax  are  usually  had:  though  they  may  be  had  at  any  time 
before  trial,  to  certify  and  remove  the  indictment,  with  all  the  pro- 
ceedings thereon,  from  «ny  inferior  Court  of  criminal  jurisdiction 
into  the  Court  of  King's  Bench;  which  is  the  sovereign  oi-dinaiy 
Court  of  justice  in  causes  criminal.  And  this  is  frequently  done  for 
one  of  these  four  purposes;  cither,  1.  To  consider  and  determine  the 
validity  of  criminal  appeals  or  indictments,  and  the  proceedings 
thereon;  and  to  (]uash  or  confirm  them  as  there  is  cause:  or,  2. 
Where  it  is  surmised  that  a  partial  or  insufficient  trial  will  probably 
be  had  in  the  Court  below,  the  indictment  is  removed,  in  order  to 
have  the  prisoner  or  defendant  tried  at  the  bar  of  the  Court  of  King's 
Bench,  or  before  the  Justices  of  jNTsi  Print:  or,  3.  It  is  so  removed, 
in  order  to  plead  the  "King's  pardon  there:  or,  4.  To  issue  Process  of 
outlawry  against  the  oficndcr  in  those  counties  or  places  where  the 
Process  of  the  inferior  Judges  will  not  reach  him.  2  Nal.  P.  C.  210. 
.Such  writ  of  Certiorari,  when  issued  and  delivered  to  the  inferior 
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Couii  lor  removing  any  record  or  other  procectUiij;,  as  well  upon 
indiclnient  as  otherwise,  supersedes  the  jurisuiction  of  such  inferior 
Court,  and  makes  all  subsequent  pracecdings  therein  entirely  erro- 
neous and  illegal;  unless  the  Court  of  King's  Bench  remands  the  re- 
cord to  the  Court  below,  to  be  there  tried  and  determined.  A  Cer- 
tiorari may  be  granted  at  the  instunce  of  either  the  prosecutor  or  the 
defendant:  the  former  as  a  matter  of  right,  the  latter  as  a  matter  of 
discretion;  and  therefore  it  is  seldom  granted  to  remove  indictments 
from  the  Justices  of  tj;aol-dejivei-j-,  or  after  issue  joined,  or  confession 
of  the  fact,  in  any  of  the  Courts  below.  4  Comm.  c.  24.  See  this  Dic- 
tionary, title  Certiorari. 

At  this  stage  of  prosecution  also  it  is,  that  indictments  found  by 
the  Grand  Jury  against  a  Peer  must  in  conseqceiice  of  a  writ  of  Ccr- 
fiora7-i  he  certified  and  transmitted  into  the  Court  of  Parliament,  or 
into  that  of  the  Lord  High  Steward  of  Great  J^ritain;  and  that  in 
places  of  exclusive  jurisdiction,  as  the  two  Universities,  indictments 
must  be  delivered  (upon  challenge  and  claim  of  cognizance)  to  tbe 
Coiiits  therein  established  by  charter,  and  coniirmcd  by  act  of  Par- 
liament, to  be  there  respectively  tried  and  determined.  4  Comm.  c.  24. 

By  48  (Vfo.  3.  f .  58,  it  is  enacted,  thut  when  any  person  is  charged 
vith  any  offence  (not  being  Treason  or  Felony)  lor  which  he  might 
be  prosecuted  by  indictment  or  infonnation  in  the  Court  of  K-  B. 
upon  aflidavit  thereof  made,  or  on  ccriificate  of  indictment  or  infor- 
mation being  filed,  any  Judge  of  the  Court  may  issue  his  warrant  to 
apprehend  the  puny,  who  shall  be  thercU])on  held  to  bail  to  answer 
the  charge,  or  on  failure  of  bail  shall  be  committed:  and  if  any  per- 
son in  custody  on  any  such  charge  foi'  want  of  bail,  shall  not  plead 
within  eight  days  after  copy  of  the  indiclnient  or  information,  and 
iiotic  to  plead,  are  delivered  at  the  gaol,  the  prosecutor  may  enter 
the  plea  of  Not  Guilty,  and  proceed  to  trial:  and  the  party  may  be 
convicted  or  acquitted  as  if  he  had  actually  appeared.  By  the  same 
act  the  powers  given  by  the  act  1 3  Geo.  3.  c.  3 1 .  and  45  Geo.  3.  c.  92. 
for  executing  in  Scotland  tbe  warrants  of  Justices^  of  Peace  in  Mag' 
iaTidf  is  extended  to  warrants  issued  by  any  Judge  of  the  Court  of 
King's  Bench,  as  also  the  Courts  of  Gieai  Sessions  in  WaU'x^  and  any 
Junge  of  Oyer  and  Terminer,  or  other  person  having  authority  to 
issue  such  warrant.  See  the  acts  44  Geo.  3.  c.  92.  and  45  Geo.  3.  c. 
92.  as  to  persons  commiltmg  an  ofVence  in  one  part  of  the  United 
Kingdom,  and  who  shall  go  into,  reside,  or  be  in  any  other  part  of 
the  United  Kingdom;  and  this  Dictionary,  titles,  .t'rrcst;  Justices,  he. 

Obstructing  ihe  execution  of  lawful  Process,  is  an  offence  against 
public  justice,  of  a  v*ji-y  high  and  prcsumplucus  nature;  but  more 
particularly  so,  when  it  is  an  obstruction  of  an  arrest  upon  criminal 
Process-  And  it  hath  been  holden,  that  the  party  opposing  such  ar- 
rest becomes  thereby  /larticr/is  criminis;  that  is,  an  accessary  in  felo- 
ny, and  a  principal  in  treason.  4  Comm.  c.  10.//.  129.  See  titles  jir- 
resf;  Privil'ge;  jicc(ssaru;  Misdrmrmor^  &c. 

PROCESSION.  In  cathedral  and  conventual  churches,  the  mem- 
bers had  their  staled  Processions,  wherein  they  walked  in  their  mo&i 
ornamental  habits,  with  music,  singing  hymns,  and  other  suitable  so- 
lemnity: and  in  every  parish,  there  was  a  customary  annual  Proces- 
sion of  the  parish  priest,  the  patron  of  the  church,  with  the  chief 
flag,  or  holy  banner,  and  the  other  parishioners,  to  lake  a  cirrni* 
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round  the  linihs  of  the  parish  or  manor,  and  pray  lor  a  blessing  on 
the  fruiis  of  the  eaith;  to  w  hich  we  owe  our  present  ruslom  of  per- 
ambulation, which  in  most  pbccs  is  still  called  firocemiomrg  and  go- 
ing in  froceision.  though  n  e  h.n  c  lost  the  order  and  devotion,  as  well 
as  pomp  and  superstition  of  it.  See  Perambulation. 

PkOCESSUM  CONTINUANDO,  A  writ  for  the  continuance  of 
Process,  after  the  dcaili  of  the  Chief  Justice,  or  other  Justices  in  the 
eonimissinn  of  Oyrr  and  Terminvr.  Reg.  Orig.  138. 

PRt)Clir.IN  AMY,  Froxinius  am/ri/.!.]  The  jVrxl  Frimrl,  or  next 
of  kii\  ti)  a  child  in  his  nonage;  who  in  that  respect  is  allowed  to  deal 
for  the  infant  in  the  management  of  his  affairs;  as  to  be  his  guardian 
if  he  holds  land  in  socage,  ami  in  the  redress  of  any  wrong  done  him. 
See  slul.  U  ext.  1.  3  Kd.  1.  c.  4":  IVesl.  2.  13  £.  2.  sr.  1.  c.  15:  2/nsr. 
261;  and  this  Diet,  title  Infant  V. 

I'ruchdn  Jmy  is  commonly  taken  for  guardian  in  socage;  but  other- 
wise it  is  he  wlio  appears  in  Court  for  an  infant  who  sues  any  action, 
and  aids  the  infant  in  pursuit  of  his  action:  for  to  sue,  an  infant  may 
not  make  an  attorney,  but  the  Court  will  admit  the  next  friend  of  the 
infant  plaintiff;  and  a  guardian  for  an  infant  defendant. 

If  no  guardian  is  appointed  by  the  father,  Cfc.  of  an  infant,  the 
course  of  B.  K.  hath  been  used  to  i.llow  one  of  the  officers  of  the 
Court  to  be  Prochcin  Aiiiif  to  the  infant  to  sue.  Terms  rfc  hey:  2  IM. 
Mr.  52. 

Prorhein  Amy  was  never  before  the  statute  Weatm.  I.  and  was  ap- 
pointed in  case  of  necessity,  where  an  infant  was  to  sue  his  giiardiaOi 
or  the  guardian  would  not  sue  for  him.  2  Xels.  Ahr.  997. 

The  plaintiff  infant  may  sue  by  guardian,  or  by  Prochein  Amy;  and 
if  the  admission  is  to  sue  by  Guardian  when  it  should  be  by  Prochatt 
Amy,  it  will  be  well  enough,  there  being  many  precedents  both 
wavs:  but  if  he  .<i«-rf,  it  must  be  by  Guardian.  Cro.  Car.  86.  115! 
Hiit.  92. 

If  an  infant  be  eloigned  or  disturbed  by  his  guardian,  or  any  other, 
so  that  he  cannot  bring  assise,  his  Prochein  Amy  shall  be  admitted. 
Stat.  3  Ed.  1.  c.  47.  So  generally,  by  atal.  13  Ed.  I.e.  15.  Since  these 
statutes,  the  common  rule  seems  to  have  been  that  the  infant  shall 
sue  by  Prochein  Amy,  and  defendant  by  Guardian. 

To  constitute  a  Prochein  Amy  (or  Guardian),  the  person  intended, 
who  is  usually  some  near  relation,  goes  with  the  infant  before  a 
Judge,  at  his  chambers;  or  else  a  petition  is  presented  to  the  Judge 
on  behalf  of  the  infant,  stating  the  nature  of  the  action;  or  if  he  is 
defendant,  that  he  is  advised,  and  believes,  he  has  a  good  defence 
thereto;  and  praying  in  respect  of  his  infancy,  that  the  person  in- 
tended may  be  assigned  him  as  his  Prochein  Amy,  or  Guardian,  to 
prosecute  or  defend  the  action.  This  petition  should  1-r  -iccompanied 
with  an  Agreement,  signifying  the  assent  of  the  intf  nded  Prochein 
Amy,  or  Guardian:  antl  an  affidavit  made  bv  some  third  person,  that 
the  petition  and  agreement  were  duly  signed:  On  one  or  other  of 
these  grounds,  the  Judge  will  grant  his  Jiat;  upon  which  a  rule  or 
order  is  drawn  up,  with  the  Clerk  of  the  Rules  for  the  admission  of 
the  Prochein  Amy,  or  Guardian;  which  admission  is  either  special, 
to  prosecute  or  defend  a  particular  action,  or  general,  to  prosecute 
or  defend  all  actions  whatsoever:  though  it  is  said,  that  by  the  practice 
nf  the  Court  of  King's  Bench,  a  special  admission  of  a  Guardian  to 
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kppear  in  one  cause,  will  serve  for  others.  I  Stra.  304,  S.  Sec  Tidi't 
J'ra  i.  A.       and  Selloi.'s  Pract. 

PKuChhIN  AVOIDANCE,  A  power  to  present  a  minister  to  a 
church  when  it  shall  beconic  void:  as  where  one  hath  presented  a 
clerk  to  a  church,  and  then  grants  the  next  Avoidance  to  another,  Wc. 
See  titles  Avoidanct;  Adi'owson. 

PROCLAMATION,  Proclamaiio.]  A  notice  publicly  given  of 
any  thing,  whereof  the  King  thinks  Bt  to  advertise  his  Subjects;  and 
so  it  is  used  in  atatg.  7  li.  2.  c,  6.  See  title  King  V.  3. 

Proclamation  of  cotRTs,  Is  used  particularly  in  the  beginning 
or  calling  ot  a  Court,  and  at  llic  discharge  or  adjourning  thereof;  for 
the  atieniiance  of  persons  and  despatch  of  business. 

Before  a  P^rliiiment  was  dissolved,  it  was  antiently  held,  thai 
public  Proclaniati<)n  was  to  be  made,  that  if  any  person  had  any 
petition,  he  should  come  in  and  be  heard,  l^cx  Comtiiul.  156.  See 
title  /^arUumenC. 

Proclamation  is  made  in  Courts  Baron,  for  persons  to  come  in  and 
claim  vacant  copyholds,  of  w  hich  the  tenants  died  seised  since  the 
last  Courts;  and  the  lord  may  seize  a  copyhold,  if  the  heir  come  not 
in  to  be  admitted  on  Proclamation,  <s^c.  1  Lrv.  63.  Sec  title  Co/iy- 
hold. 

Phoclahation  of  Exigents,  On  awarding  an  Exigent,  in  order 
to  outlawry,  a  writ  of  ProcLtmation  issues  to  the  Sheriff  of  the 
county  where  the  party  dwells  to  make  three  Proclamations  for  the 
defendant  to  yield  himself,  or  he  outlawed.  See  title  Outlawry  III. 

Proclamation  of  a  fine,  When  any  fine  of  land  is  passed,  Pro- 
clamation is  solemnly  made  thereof  in  the  court  of  Common 
Pleas  where  levied,  after  engrossing  it:  and  transcripts  are  also 
sent  to  the  Justices  of  Assise  and  Justices  of  the  Peace  of  the  county 
in  which  the  lands  lie,  to  be  openly  proclaimed  there,  ^tat.  1  It,2.  c.7. 
See  title  Fiiif  of  Landa  V. 

Phoclama  rioN  of  Ncisakces,  Proclamation  is  to  be  made  against 
Nuisances,  and  for  the  removal  of  them,  ^c.  Stat.  12  R,  2.  c.  1§. 
See  title  A^uinance. 

Proclamation  of  Redellion,  Is  a  writ  whereby  a  man  not  ap- 
pearing ui>on  a  nutliixjio,  or  an  attachment  in  the  Chancery,  is  deputed 
and  declared  a  rebel,  if  he  render  not  himself  by  a  day  assigned.  See 
titles  CommtHSicn  of  Rebellion;  Cimnceru. 

Proclamation  of  Recusants.  A  Proclamation  whereby  Recu- 
sants were  heretofore  convicted,  on  non-appearance  at  the  assises. 
See  slats.  29  KHz.  c.  6:  3  Jac.  1.  cc.  4,  S.  and  this  Diet,  title  Pa/iisis. 

PRO  CONl'ESSO,  Where  a  bill  is  exhibited  in  Chancery,  to 
which  the  defendant  appears,  and  is  afterwards  in  coiilempt  for  not 
answering;  the  matter  contained  in  the  bill  shall  \k  taken  a*  if  it  were 
confessed  by  defendant-  Terms  de  J..ey. 

If  a  defendant  is  in  custody  for  contempt  in  not  answering,  on  a 
Habeas  Corltus,  which  is  granted  by  order  of  Court  to  brijig  him  to 
the  bar,  the  Court  assigns  him  a  day  to  answer;  and  the  day  being 
expired,  and  no  answer  put  in,  a  second  Habeas  Corpus  is  issued,  and 
the  party  being  brought  into  Court,  a  further  day  is  assigned;  by 
which  day,  if  he  answer  not,  the  bill  on  the  plaintiff's  motion  shall  be 
taken  ttro  confesso,  unless  cause  be  shewed  by  a  day;  and  for  want  of 
such  cause  5hewe<l  on  motion,  the  substance  of  the  bill  shall  be  de- 
creed to  the  plaintilT.  Hill,  1662.  Also  after  a  fourth  insufficient  an- 
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swcr,  tlic  matter  of  the  bill,  not  sufficiently  answered  unto  by  the  de- 
fendant, shall  be  taken  firo  cjnf'-BsOj  arrd  decreed  accordingly. 

If  in  any  suit  in  equity  any  defendant,  against  whom  any  process 
shall  issue,  shall  not  cause  his  appearance  to  be  entered  according  to 
the  rules  of  the  Court,  in  case  such  process  had  been  served,  and 
affidavit  shall  be  made,  that  such  defendant  is  beyond  the  seas;  or 
that,  on  mquiiy  ai  his  usual  place  of  abode,  he  could  not  be  foimd,  so 
as  to  be  served,  and  there  is  just  ground  to  believe  that  such  defen- 
dant is  gone  out  of  the  realm,  or  absconds  to  avoid  being  served; 
the  Court  may  make  an  order,  appointing  the  defendant  to  appear  at 
a  day  therein  to  be  named,  and  a  copy  of  such  order  shall,  within 
fourteen  days,  be  inserted  in  the  London  Gazelle,  and  published  on 
some  Lord's  Day,  after  divine  service,  in  the  parish  church  where 
the  defendant  made  his  usual  abode  within  thirty  days  next  before  his 
absenting;  and  a  copy  of  such  order  shall  be  posted  up,  viz.  a  copy  of 
such  order  made  in  Chancery,  Exchequer  or  Duchy  Chamber,  shall 
be  posted  up  at  the  Rouat  Exchan^f;  and  a  copy  of  every  such  order 
made  in  any  of  the  Courts  of  Equity  of  the  counties  palatine,  or  of 
the  Great  liessions  in  ll'atcs^  shall  be  posted  up  in  some  market  town 
within  the  jurisdiction  of  the  Court,  nearest  to  the  place  where  the 
defendant  made  his  usual  abode,  such  place  of  abode  being  also  within 
the  jurisdiction  of  the  Court;  and  if  the  defendant  do  not  appear 
within  such  time  as  the  Court  appoints,  then,  on  proof,  made  of 
publication  of  such  order  as  aforesaid,  the  Court  may  order  the  plain- 
tiff's bill  to  be  taken  /iro  conf  -sso,  and  make  such  decree  as  shall  be 
just;  and  the  defendant's  estate  shall  be  sequestered:  and  the  Court 
may  order  the  plaintiff"  to  be  paid  his  demands,  out  of  the  estate  se- 
questered according  to  the  decree;  such  plaintiff"  giving  security,  Ul 
abide  such  order  touching  the  restitution  of  such  estate,  as  the  Court 
shall  make  on  the  defendant's  appearance.  But  in  case  the  plaintiff 
refuse  to  give  security,  then  the  Court  shall  order  the  effects  seques- 
tered to  remain  under  the  direction  of  the  Court,  until  the  appearance 
of  the  defendant  to  defend  such  suit. — Provided,  that  this  act  shall 
not  affect  persons  beyond  the  seas,  unless  affidavit  be  made  of  their 
being  in  England  within  two  years  before  the  nubfiana:  nor  extend  to 
Courts  having  a  limited  jurisdiction,  unless  oath  be  made  of  personal 
residence  in  such  jurisdiction  one  year  before  the  subflana.  Stal.  S 
Geo.  2;'.  25. 

It  is  not  sufficient  on  this  statute  to  make  affidavit,  that  the  party 
making  it  v;as  informed,  and  believes,  that  the  defendants  withdrew 
themselves  in  order  to  avoid  being  served  with  the  process  of  the 
Court.  But  it  must  l)e  likewise  sworn  by  whom  the  deponent  received 
such  information.  Barn.  401. 

A  defendant  appeared,  and  stood  out  to  a  sequestration,  and  after- 
wards, on  Ki  tli'ig^  time,  put  in  an  answer,  which  was  reported  insuf- 
ficient in  near  twenty  exceptions,  and  was  served  with  a  suifitena  to 
make  a  belter  answer.  The  defendant  put  in  another  answer,  alike 
insufficient.  It  was  insisted  for  the  defendant,  that  the  practice  of 
taking  bills  //ro  ronffsno  is  not  of  long  standing,  the  antient  way  being 
to  put  the  plaintiffs  to  make  proof  of  the  substance  of  the  bill;  and 
that,  in  this  case,  taking  all  the  bill  /iro  coiiftsso,  where  part  had  been 
sufiicienllv  answered,  seemed  very  strange.  But  it  was  answered, 
that  an  insufficient  answer  is  as  no  answer,  therefore  the  whole  to  be 
taken  pro  confetao;  and  the  Master  of  the  Rolls  decreed  for  the  plain- 
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tiff;  but  Lord  Chancellor  King^  on  an  appeal,  suid,  lie  would  consider 
how  matters  stood  at  the  time  of  such  decree,  and  th&t  it  was  sufli- 
cieiu  that  there  then  was  an  answer,  and  which  the  plainlifl' had  ad- 
mitted to  be  so  by  suing  his  process  for  a  better;  and  that  so  to  make 
the  defendant  confess  the  whole  bill  true,  when  by  the  Master's  re- 
port (which  was  a  record  of  the  sume  Court)  he  had  answered  the 
greatest  part,  and  when  the  pIuintiB'  himself  had  taken  the  first  an- 
swer to  be  an  answer  in  pan  by  serving  the  defendant  with  process  to 
put  in  a  better,  was  against  common  sense:  and  reversed  the  former 
decree.  2  P.  U'ms.  556. 

If,  on  demurrer  to  a  bill  in  equity,  the  defendant  obstinately  insists 
on  his  demurrer,  and  refuses  to  answer,  where  the  Court  is  of  opin- 
ion, that  sufficient  matter  is  alleged  in  the  bill  to  oblige  him  to  an- 
swer, and  for  the  Court  lo  proceed  upon,  the  Court  will  decree  the 
matter  of  the  plaintifl  's  bill;  for  by  the  demurrer  are  confessed  all 
matters  of  fact  that  are  alleged.  Curs.  Cane.  209.  See  further,  title 
C/iartcery. 

PROCTOR,  Procurafor.']  He  who  undertakes  to  manage  another 
man's  cause,  in  any  Court  of  Civil  or  Ecclcsiusiical  Law,  for  his  fee: 
Qui  aUena  nt-gofia  gcrenda  auacepit.  A  Proctor  not  to  practise,  if  a 
Popish  recusant.  Sfat.Z  Jac.  1.  c.  5.  But  see  title  Pafusts.  Not  to 
act  as  Justice  of  Peace.  3  Geo.  2.  c.  18.  See  title  Justices  of  the 
Peace,  111. 

Proctors  of  the  Clergy,  Procuraiores  Clcri.~\  They  who  are 
chosen  and  appointed  lo  appear  for  cathedral  or  other  collegiate 
churches;  as  also  for  the  common  Clergy  of  every  diocese,  to  sit  in 
the  Convocation-house  in  the  time  ol  i-'arliament. 

On  eveiy  new  Parli*-.nient  the  King  dirccicth  his  writ  to  the  Arch- 
bishop of  each  province  for  the  summoning  of  all  Bishops,  Deans, 
Archdeacons,  ^c.  to  the  convocation,  and  generally  of  all  the  Clergy 
of  his  province,  assigning  ihcm  the  time  and  place  in  the  writ;  then 
the  Archbishop  of  Can/trbun/^  on  his  writ  received,  according  to  cus- 
tom directs  his  letters  to  the  Bishop  of  London,  as  his  provincial 
Dean,  first  citing  him  peremptorily,  and  then  wilhng  him  to  cite  in 
like  manner  ull  the  Bishops,  isfc.  and  generally  all  the  Clergy  of  hi» 
province,  to  the  place,  and  against  the  day  prefixed  in  the  writ;  but 
directeth  withal,  that  one  Proctor  be  sent  for  every  cathedral  or  col- 
legiate church,  and  two  Proctors  for  the  body  of  the  inferior  Clergy 
of  each  diocese;  and  by  virtue  of  these  letters  authentically  scaled, 
the  Bishop  of  London  directs  his  like  letters  severally  to  the  Bishop 
of  every  diocese  of  the  province,  citing  them  in  like  sort,  and  willing 
them  not  only  to  appear,  but  also  to  admonish  the  Deans  and  Arch- 
deacons personally  to  appear;  and  the  cathedral  and  collegiate 
churches,  and  the  common  Clergy  of  the  diocese,  to  send  their  Proc- 
tors to  the  place  at  the  day  appointed;  and  also  willeth  them  to  certify 
to  the  Archbishop  the  names  of  every  person  so  warned  by  them  in 
a  schedule  annexed  to  their  letter  ceriificaiory:  then  the  Bishops  pro- 
ceed accordingly,  and  the  cathedrnl  and  collegiate  churches,  .mcl  the 
body  of  the  Clergy  make  choice  of  their  Proctors;  which  being  done 
and  certified  to  the  Bishop,  he  rcturneih  all  at  the  day.  Cowril.  See 
title  Convocation. 

PUOCONSULES,  A  name  applied  to  Justices  in  eyre,  or  Jmri- 
ciarii  errantes^  in  pT.'i(land.  Cowell. 
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PROCURATIONS,  froci/rafionM.J  Certain  sums  of  money  which 

parish  priests  pay  yearly  lo  the  Bishop  or  Archileacon,  ralione  vidta- 
ti<jtii.-!;  formerly  the  visitor  demanded  a  proportion  of  meat  and  diink 
for  his  refreshment,  when  he  came  abroad  to  do  his  duty,  and  examine 
the  state  of  the  church;  afterwards  these  were  turned  into  annua] 
payments  of  a  certain  sum,  which  is  called  a  Procuration,  being  so 
much  given  to  the  visitor,  ad /trocurandum  cibum  ^  poium.  And  com- 
plaints were  often  made  of  the  excessive  charges  of  the  Procurations, 
which  were  prohibited  by  several  councils  and  bulls;  and  that  of 
Clement  is  very  particular,  wherein  mention  is  made  that  the 
Archdeacon  of  liichmond^  visiting  the  diocese,  travelled  with  one 
hundred  and  three  horses,  tw  enty-one  dogs,  and  three  hawks,  to  the 
great  oppression  of  religious  houses,  cJ'r. 

A  libel  was  brought  in  the  Spiritual  Court  for  Procurations  by  the 
Archdeacon  of  Vor^,  setting  forth,  that  for  ten  or  twenty  years,  i^c. 
there  had  been  due  and  paid  to  him  so  much  yearly  by  a  Parson  and 
his  predecessors;  «  ho  suggested  for  a  prohibition,  that  a  duty  had 
been  payable,  but  denied  the  prescription,  and  that  the  Ecclesiastical 
Court  cannot  try  prescriptions;  but  it  was  adjudged,  that  Procurations 
are  payable  of  common  right,  as  tithes  are,  and  no  action  will  lie  for 
the  same  at  Common  Law;  if  he  had  denied  the  i/uanlum,  then  a  pro- 
hibition might  go.  Raym.  360.  See  utal.  34  IS  35  H.  8.  r.  19. 

These  are  also  called  Froxira;  and  it  is  said  there  are  three  sorts 
of  Procurations  or  Proxies;  ralione  Tttifatiomsy  eonsuetudinisy  iSJ"  ftaeti; 
and  that  the  first  is  of  ecclesiastical  cognizance,  but  the  two  last  are 
triable  at  law.  Hardr.  180. 

PROCURATOR,  One  who  hath  a  charge  committed  to  him  by 
any  person;  in  which  general  signification  it  hath  been  applied  tea 
vicar  or  lieutenant,  who  acts  instead  of  anothei :  and  «  c  read  of  Pro- 
curator  rrgni,  and  Procvruior  rei/mblice,  « hicli  is  a  public  magis- 
trate: also  Proxies  of  Lords  in  Parliament  are  in  our  law  Books  cal- 
led Procuratoren:  the  Bishops  are  sometimes  tern)ed  Procttratores 
ccctesiarujn;  and  the  advocates  of  religious  houses,  who  were  to  so- 
licit the  interests,  and  plead  the  causes,  of  the  societies,  were  deno- 
minated Procuratoren  monanterii;  and  from  this  word  comes  the  com- 
mon word  Proctor.  It  is  likewise  used  for  him  who  gathers  the 
fruits  of  a  benefice  for  another  man;  and  Procuracy  is  used  in  tlal. 
3  /?.  2.  c.  3.  for  the  writing  or  instrument  whereby  he  is  authorised. 

Procuratores  Ecclesi.e  Parochialis.  The  Churchwardens; 
so  called  because  they  were  to  act  as  proxies  and  repesentatives  of 
the  church,  for  the  true  honour  and  interest  of  it.  Paroch.  ^ntiij.  562. 

PROCURATORIUM,  The  procuratory,  or  instrument  by  which 
any  person  or  community  did  constitute  or  delegate  their  proctor  or 
proctors,  to  represent  them  in  any  judicial  Court  or  cause. 

PROCURATORY  OF  RESIGNATION.  A  term  in  the  Law  of 
Scotland^  by  which  the  vassal  authorises  the  fee  to  be  returned  to  his 
superior,  cither  to  remain  the  property  of  the  superior,  in  which 
case  it  is  said  to  be  a  resignation  ad  remancniiam.  or  for  the  purpose 
of  the  superior's  giving  out  the  fee  to  a  new  vassal,  or  to  the  former 
vassal,  and  a  new  series  of  heirs;  this  is  termed  a  resignation  in  Ja- 
vour.  These  are  analogous  lo  the  surrenders  of  Co/ty/iolds  in  Eng- 
land. Sec  that  title,  and  title  Tenures,  in  this  Dictionary. 

PRODES  HOMMES,  A  title  often  given  in  our  old  books  to  the 
Barons  of  the  Realm,  or  other  military  tenants,  who  were  summoned 
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to  the  King's  Council;  dhcreli  isf  jidrttt  ( frobi)  homines,  who,  ac- 
cording 10  their  prudence  and  knowledge,  were  to  give  their  counsel 
and  advice. 

PRODITORIE,  Treasonably. The  technical  word  in  indict- 
ments for  treason,  when  indictmetits  were  in  Latin. 

PKOFANIiNESS.  Quasi /irocul  a /ano.]  A  disrespect  to  the  name 
of  God,  and  to  things  and  persons  consecrated  to  Him.  Wood's  Insi. 
396. 

Profanencss  is  punishable  by  statute;  as  for  reviling  the  Sacrament 
of  the  Lord's  Supper,  profanely  using  the  name  of  God  in  plays,  c5'c. 
Profaning  the  Lord's  Day;  cursing  and  swearing,  l^c.  stats.  I 
Ed.  6.  c.  I:  1  Eiiz.  c.  1:  3  Jac.  1.  c.  21:  1  Car.  I.e.  I:  and  this  Dic- 
tionary, titles  Btasfihvmy;  Swearing;  Sunday. 

PROFER,  Pro/rum,  vcl  firo/rrum,  (rom  the  Fr. /iro/frf r,  i.  e./iro- 
rfucf  rr .]  The  time  appointed  for  the  accounts  of  offices  in  the  exche- 
quer, which  is  twice  in  the  year.  Stat.  51  //.  3.  st.  5. 

As  to  the  Prefers  of  Sheriffs,  though  the  certain  debet  of  the  She- 
riff could  not  be  known  before  the  finishing  of  his  accounts;  yet  it 
seems  there  was  anticnlly  an  estimate  made  of  what  his  constant 
charge  of  the  annual  revenue  amounted  to,  according  to  a  medium, 
which  was  paid  into  the  Exchequer  at  the  return  of  the  writ  of  sum- 
mons of  the  Pipe;  and  the  sums  so  paid  were  and  are  to  this  day 
called  Pro/rr  vicecomitis;  but  although  these  Prefers  arc  paid,  if  on 
the  conclusion  of  the  Sheriff's  accounts,  and  after  allowances  and 
discharges  had  by  him,  it  appears  that  there  is  a  surplusage,  or  that 
he  is  charged  with  more  than  he  could  receive,  he  hath  his  Prefers 
paid  or  allowed  him  again.  JJale's  S/ier.  .Account,  52.  Sec  title  She- 
riff. 

There  is  a  writ  de  attomato  vicecomitis  firo  profro  fadendo.  Reg. 
Orig.  139.  And  we  read  of  Prefers  in  the  stat.  32  H.  8.  c.  21;  in 
which  place  Prefer  signifies  the  offer  and  endeavour  to  proceed  in 
an  action.  See  Brit.  c.  28:  J-'tita,  lib.  1.  c.  38. 

PROFER  THE  HALI--MAUK,  To  offer  or  tender  the  Half- 
mark.  See  title  Halfmark. 

PROFERT  IN  CURIA.  Where  the  Plaintiff  in  an  action  declares 
on  a  deed,  or  the  defendant  pleads  a  deed,  he  must  do  it  with  a  Pro- 
fert  in  curia,  to  the  end  that  the  other  party  may  at  his  own  charges 
have  a  copy  of  it,  and  until  then  he  is  not  obliged  to  answer  it.  2 
Lill.  Mr.  382.  And  if  a  man  pleads  by  virtue  of  an  indenture,  which 
is  lost,  on  affidavit  made  thereof,  the  Court  will  compel  the  plaintiff 
to  shew  the  counterpart,  that  the  defendant  may  plead  thereto;  or 
will  grant  an  imparlance.  Cro.  Jac  429. 

When  he  who  is  party  or  priv^  in  estate  or  interest,  or  who  jus- 
tifies in  the  right  of  him  who  is  party  or  privy,  pleads  a  deed;  not- 
withstanding the  party  privy  claims  but  part  of  the  original  estate, 
yet  he  must  shew  the  original  deed.  But  where  a  man  is  a  stranger 
to  a  deed,  and  claims  nothing  in  it,  ^c.  there  he  may  plead  the  pa- 
lent  or  deed,  without  a  Pr^fert  in  curia.  10  Rep.  92,  93. 

A  man  may  claim  under  a  deed  of  uses,  without  shewing  it:  be- 
cause the  deed  doth  not  belong  to  him,  (though  he  claims  by  it),  but 
to  the  covenantees,  and  he  hath  no  means  to  obtain  it;  and  for  that 
it  is  an  estate  executed  by  the  statute  of  uses,  so  as  the  party  is  in  by 
law,  like  to  tenant  in  dower,  or  by  statute,  ifc.  who  may  have  a  rent 
charge  extended,  and  need  not  shew  the  deed.  Cm.  Car.  442.  And 
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in  things  executed,  or  Estates  determined,  there  need  not  be  any 

Pnferl  in  curia.  3  Lev.  204. 

No  advantage  or  exceptions  shall  be  taken  for  want  of  a  Pn/erl  in 
curia;  but  the  Court  shall  give  judgment  according  to  the  very  right 
of  the  cause,  without  regarding  any  such  omission  and  defect,  except 
the  same  be  specially  and  particularly  set  down,  and  shewn  for  cause 
of  demurrer,  fliai.  4  t3'  5  Jnn.  c.  16.  See  title  Amendmmi;  and  ids« 
Deed  IV;  A/onstrana  tic  fait;  OycT,  8cc. 

PROFESSION,  Prufetsio.']  Was  used  particularly  for  the  enter- 
ing into  any  religious  order,  b^c  This  entering  into  religion,  whereby 
a  man  was  shut  up  from  all  the  common  offices  of  life,  was  termed  a 
Civil  Death.  See  1  Comm.  132. 

PROFITS.  A  devise  of  the  Profits  of  landS)  is  a  devise  of  the 
land  itself.  Dyer  210. 

A  husband  deviseth  the  Profits  of  his  lands  to  his  wife,  until  his  son 
came  of  age,  this  was  ht  ld  to  be  a  devise  of  the  lands  until  that  lime: 
though  if  the  lands  were  devised  to  the  son,  and  that  his  mother 
should  take  the  profits  of  it  until  he  came  of  age,  iJc.  this  would  give 
the  mother  only  an  authority,  not  an  interest.  2  Leon.  221. 

By  devise  ol  Profits,  the  lands  usually  pass;  unless  there  are  other 
words  to  shew  the  intention  of  the  testator  to  be  otherwise.  Mvor 
753.  758:  2  jVela.  Mr.  1051.  .See  title  It  ilU. 

Profits  OF  CouBTS.  The  Profits  arising  from  the  King's  ordinary 
Courts  of  Justice  make  a  branch  of  his  revenue.  And  ttiese  consist 
not  only  iii  fines  imposed  upon  offenders,  forfeitures  of  recognizances 
and  amercements  levied  on  defaulters;  but  also  in  certain  fees  due 
to  the  Crown  in  a  variety  of  legi.l  matters;  as  for  setting  the  Great 
Seal  to  charters,  original  writs,  and  other  forensic  proceedings,  and 
for  permitting  fines  to  be  levied  of  lands  in  order  to  bar  entails,  or 
otherwise  to  insure  titles.  As  none  of  these  can  be  done  without  the 
immediate  intervention  of  the  King,  by  himself  or  his  officers,  the 
law  allows  him  certain  perquisites  and  profits,  as  a  recompence  for 
the  trouble  he  undertakes  for  the  Public.  These  in  process  of  time, 
have  been  almost  all  granted  out  to  private  persons,  orelse  appropri- 
ated to  certain  particular  uses.  So  that,  though  our  laxv  proceedings 
are  still  loaded  with  their  payment,  veiy  little  of  them  is  now  return- 
ed into  the  King's  Exchequer;  for  part  of  whose  royal  maintenance 
they  were  originally  intended.  All  future  grants  of  them,  however, 
by  slat.  1  Jim.  m.  2.  r.  7.  are  to  endure  for  no  longer  time  than  the 
life  of  the  Prince  who  grants  them.  4  Comm.  c.  8.  /i.  289. 

PROHIBITION. 

Pbohibitio.]  a  Writ  to  forbid  any  Court  to  proceed  in  any  cause 
there  clepejidiiig,  on  suggestion  that  the  cognizance  thereof  belong- 
eth  not  to  the  Court  P.  A'.  B.  39.  But  it  is  now  most  usually  taken 
for  thai  writ  which  lieth  for  one  who  is  impleaded  in  the  Court-chrit- 
lian,  lor  a  cause  belonging  to  the  temporal  jurisdiction,  or  the  conu- 
sance of  the  Kitig's  Court;  whereby  as  well  the  party  and  his  coun- 
sel, as  the  judge  himself,  and  the  Registrar,  are  forbidden  to  proceed 
any  further  in  that  cause.  Cytvell. 

The  writ  of  Prohibition  is  the  remedy  provided  by  the  Common 
Law,  against  the  encroachment  of  jurisdiction;  where  one  is  called 
coram  mn  judice,  to  answer  in  a  Court  that  has  no  legal  cognizance 
of  a  cause;  which  is  cimmei-ated  by  Blackatone  among  the  griev- 
ances cognizable  by  the  Courts  of  Common  Law.  Sec  3  Comm.  cap.  7. 
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As  all  external  jurisdtctioQ,  whether  ecclesiastical  or  civil,  is  de- 
rived from  ihc  Crown,  and  the  udministraiion  of  justice  is  cominitied 
to  a  variety  of  Courts;  hence  it  hath  been  the  care  of  the  Crown,  that 
these  Courts  keep  within  the  limits  and  bounds  of  the  several  juris- 
dictions prescribed  them;  for  this  purpose  ihe  writ  of  Prohibitioa  was 
framed;  which  issues  out  of  the  supei"ior  Court  of  Common  Luw  to 
restrain  inferior  Courts,  whether  such  Courts  be  temporal,  ecclesias- 
tical, maritime,  military,  i^c.  on  a  suggestion  that  the  cognizance  of 
the  matter  belongs  not  to  such  Courts,  and  in  case  they  exceed  their 
jurisdiction,  the  officer  who  executes  the  sentence,  and  in  some 
cases  the  judge  who  gives  it,  are  punishable  in  such  superior  Courts, 
sometimes  at  the  suit  of  the  King,  sometimes  at  the  suit  of  the  party, 
sometimes  at  the  suit  of  both,  according  to  the  variety  of  the  case. 
2  Inat,  601:  F,  jV.  B.  40:  12  Co.  6:  1  And.  279:  2  Jon.  213;  Skin.  628. 

Tl»e  reason  of  Prohibitions  in  general  is,  that  they  prcser\e  the 
right  of  the  King's  Crown  and  Courts,  and  the  quiet  of  the  subject; 
that  it  is  the  wisdom  and  policy  of  the  Law,  to  suppose  both  best  pre- 
served when  every  thing  runs  in  its  right  channel,  according  to  the 
oi'iginal  jurisdiction  of  every  Court;  as  by  the  same  reason  that  one 
might  be  allowed  to  encroach,  another  might;  which  would  produce 
nothing  but  confusion  in  the  administration  of  justice.  Show.  Far. 
Ca.  63. 

So  that  Prohibitions  do  not  import  that  the  ecclesiastical  or  other 
interior  temporal  Courts  are  a{iu  than  the  King's  Courts,  but  sig:;ify 
that  the  cause  is  drawn  ad  aliud  :  xamen  than  it  ought  lo  be;  there- 
fore it  is  always  said  in  all  Prohibitions-  (be  the  Court  ecclesiastical 
or  temporal  to  which  it  is  awarded,)  tluit  the  cause  is  drawn  ad  aliud 
examcn  contra  coronam  cJ"  dignitatem  rtgiam.  2  Inst.  602:  1  Rdll.  Rep. 
252:  3  BuUt.  120:  Fulm.  297. 

A  Prolnbition  is  a  writ  issuing,  properly,  out  of  the  Court  of  King's 
Bench,  being  the  King's  prerogative  writ;  but,  for  the  furtherance 
of  Justice,  it  may  now  also  be  had,  in  some  cases,  out  of  the  Courts 
of  Chancery,  Common  Pleas,  or  lixchequcr;  see  //o.sr  I.:  It  is  directed 
lo  the  Judge  and  parties  of  a  suit  in  any  inferior  Court,  commanding 
them  to  cease  from  the  prosecution  thereof,  upon  a  suggestion  that 
either  the  cause  originally,  or  some  collateral  matter  arising  therein, 
does  not  belong  to  that  jurisdiction,  but  to  the  cognizance  of  some 
other  Court,  This  writ  may  issue  either  to  inferior  Courts  of  Com- 
mon Law;  as,  to  the  Courts  of  the  Counties  palatine  or  principality 
of  Wales,  if  they  hold  plea  of  land  or  other  niatters  not  lying  within 
their  respective  fi-anchises;  to  the  County  Courts,  or  Courts  Bavon, 
ivhere  they  attempt  to  hnld  plea  of  ;tny  m:itterof  the  \alue  of  AOs.: 
or  it  may  be  directed  to  the  Courts-christian.  the  University  Courts, 
the  Court  of  Chivalry,  or  the  Court  of  Admiralty,  where  they  con- 
cern themselves  with  any  matter  not  within  their  jurisdiction;  as 
if  the  first  should  attempt  to  try  the  validity  ofa  custon*  pleaded,  or 
the  latter  a  contract  made,  or  to  be  executed,  within  this  kingdom. 
Or  if,  in  handHng  of  matters  clearly  within  their  co:-inizancc,  they 
transgress  the  bounds  prescribed  to  them  by  the  laws  of  Ent^tand;  as 
where  they  require  two  witnesses  to  prove  the  payment  ofa  legacy, 
a  release  of  tithes,  or  the  like;  in  such  cases  also  a  Prohibition  will 
be  awarded.  For,  as  the  fact  of  signing  a  release,  or  of  actual  pay- 
ment is  not  properly  a  spiritual  question,  but  only  allowed  to  be  de- 
'  idcd  in  those  Courts,  because  incident  or  accessary  to  some  original 
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question  clearly  within  their  jurisdiction,  it  ought,  therefore  where 
the  two  laws  differ,  to  be  decided,  not  according  to  the  spiritual,  but 
the  temporal  law;  else  the  same  question  might  be  determined  differ- 
ent ways,  according  to  the  Court  in  which  the  suit  is  depending;  an 
impropriety,  which  nowise  government  can  or  ought  to  endure, and 
which  is  therefore  a  ground  of  Prohibition.  And  if  either  the  Judge 
or  the  )).irly  shall  proceed  after  such  Prohibition,  an  attachment  may 
be  had  against  them,  lo  punish  them  for  the  contcmin,  at  the  discre- 
tion of  tile  Court  that  awarded  it;  and  an  action  will  lie  against  them, 
to  repair  the  party  injured  in  damages.  3  Comm.  c.  T.fi.  112,  113. 

So  long  as  the  idea  continued  among  the  Clergy,  that  the  Ecclesias- 
tical State  was  wholly  independent  of  the  civil,  great  struggles  were 
constantly  maintained  between  the  temporal  Courts  and  the  spiritual, 
concerning  the  wiii  of  Prohibition  and  the  proper  objects  of  it;  even 
from  the  time  of  the  constitutions  of  Clarendon,  made  in  opposition  to 
the  claims  of  Archbishop  Heckei  in  10  //.  2.  to  the  time  of  exhibiting 
certain  articles  of  complaint  to  the  King  by  Archbishop  Bancroft  in  3 
Jac.  1 .  on  behalf  of  the  Ecclesiastical  Courts;  from  which,  and  from 
the  answers  to  them  signed  by  all  the  Judges  of  Weatmimter  Halt, 
much  may  be  collected,  concerning  the  reasons  of  granting,  and 
methods  of  proceeding  upon  Prohibitions.  See  2  Inst.  601 — 618. 

I.  What  Courts  may  grant  a  Prohibition;  and  whether  the 
granting  it  be  discretionary^  or  ex  dcbito  justitiae. 
II,  JVho  have  a  right  to,  and  may  demand,  and  Join  in  a  Pro- 
hibition. 

III.  Of  the  Suggestion  for,  and  Manner  of  obtaining  a  Prohibi- 

tion; and  the  Decision  of  the  Court  thereon. 

IV.  In  what  Cases  it  may  be  granted,  to  inferior  Temfioral  Courtl, 

or  Jurisdictions;  and  at  vjhat  Time. 
V.  In  tvhat  Cases  to  the  Sjtirititat  Courts;  and  at  what  Time. 

1.  TuE  Superior  Courts  of  H>s(min«(fr,  having  a  superintendency 
over  all  inferior  Coprts,  may  in  all  cases  of  innovation,  &c.  award  a 
Prohibition;  in  this  the  power  of  the  Court  of  B.  Ji.  has  never  been 
douliled,  being  the  Superior  Common  Law  Court  in  the  kingdom. 
J-'.  A\  B.  53:  4  Inst.  71. 

Also  the  Court  of  Chancer)-  may  award  a  Prohibition;  which  may 
issue  as  well  in  vacation  as  in  term  time,  but  such  writ  is  returnable 
into  B.  R.  or  C.  B.  Bro.  Prohibition,  pi.  6:  4  Inst.  81:  1  Wms. 
43.  476. 

If  one  Ije  sued  in  an  inferior  Court  for  a  matter  out  of  the  juris- 
diction, the  defendant  may  either  have  a  Prohibition  from  one  of  the 
Common  Law  Courts  of  Wesimin.iter-Hall;  or  in  regard  this  may 
happen  in  vacation,  when  only  the  Chancery  is  open,  he  may  move 
that  Court  for  a  Prohibition;  but  then  it  must  appear  by  oath,  that  the 
fact  did  arise  out  of  the  jurisdiction,  and  that  the  defendant  tendered  a 
foreign  plea,  which  was  refused;  and  if  a  Prohibition  has  been 
gi  anicd  out  of  Chancery  im/irovide,  and  without  these  circumstances 
attending  it,  the  Court  will  grant  a  su/ierscdeas  thereto.  I  P.  fVmt. 
476. 

As  the  jurisdiction  of  the  Court  of  C.  B.  is  founded  on  original 
writs  issuing  out  of  Chancery,  it  hath  been  doubted,  whether  this 
Court  could,  without  writ  or  plea  depending,  award  a  Prohibition;  but 
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this  point  has  been  determined,  viz.  that  this  Court  may  on  a  sug- 
gestion gi  ant  Prohibitions,  to  keep  as  well  Temporal  as  Ecclesiastical 
Couits  within  their  jurisdiction,  and  that  without  any  original  writ  or 
plea  depending;  the  Common  Law  being,  in  these  cases,  a  Prohibi- 
tion of  itself,  and  standing  instead  of  an  original.  Bro.  Prohibitim, 
)tt.  6:  My  153:  12  Co.  58.  108:  Bro.  Contultatiun,  fil.  3:  4  Iml.  99: 
2  Brownl.  17. 

Accordingly  it  hath  been  adjudged,  that  a  Prohibition  ought  to  be 
granted  by  C.  B.  to  the  Court  of  Delegates,  for  suing  there  to  avoid 
the  institution  of  a  clerk  to  a  church  in  Lancan/iirc,  after  induction; 
though  the  (juare  imftedit  for  the  church  could  not  be  brought  in  C.  B. 
but  only  in  the  county  of  Lancaster;  because  the  title  of  the  advow- 
son  was  not  questioned  by  this  Prohibition,  but  the  intrusion  on  the 
Common  Law,  of  which  this  Court  has  special  cai'c.  Moor  861:  2 
KoL  Abr.  317:  Hob.  15. 

But  as  to  the  Courts  of  B.  R.  and  C.  B.  this  difference  hath  been 
made.  That  in  the  first  of  those  Courts  a  Prohibition  may  be  awarded 
on  a  bare  surmise,  without  any  suggestion  on  record;  and  such  writ 
is  only  in  nature  of  a  commission  prohibitory,  which  is  discontinued 
by  demise  of  the  King;  but  that  as  to  a  Prohibition  issuing  out  of  C. 
B.  the  suggestion  must  be  on  record,  therefore  is  considered  as  the 
suit  of  the  party,  and  in  which  he  may  be  nonsuited,  and  is  not  dis- 
continued by  demise  of  the  King.  A'oy  77:  Palm.  422:  Latch.  114. 
Yet,  if  insisted  on,  a  prosecution  cannot  be  moved  for  in  B.  R.  till 
the  suggestion  be  entered  on  the  roll.  And  indeed  it  is  the  constant 
practice,  to  enter  the  suggestion  on  the  roll,  and  to  leave  a  copy  there- 
of with  the  clerk  of  the  papers,  previous  to  the  motion.  See  1  Salic. 
136. 

The  Court  of  C.  B.  has  no  power  to  issue  an  original  writ  of  Pro- 
hibition to  restrain  a  Bishop  from  committing  waste  in  the  possessions 
of  his  See:  at  least  at  the  suit  of  an  uninterested  person.  Query  if 
any  Court  of  Common  Law  has  that  power:  and  if  the  Court  of 
Chancery  has  not?  1  Bos.  cj*  Put.  105. 

If  the  King's  farmer,  or  copyholder  of  the  King's  manor,  be  sued 
in  the  Ecclesiastical  Court,  for  tithes,  on  a  suggestion  in  the  Court  of 
Exchequer  that  he  prescribes  to  pay  a  certain  modus  in  lieu  of  tithes, 
he  shall  have  a  Prohibition,  and  such  modus  shall  be  tried  there. 
Palm,  523 — 5:  Lane  39:  1  Roll.  Mr.  539. 

The  Grand  Sessions  of  jVorih  iVales  may  send  a  Prohibition,  and 
write  to  the  Spiritual  Courts  there.  1  Sid.  92.  but  for  this  see  Cro. 
Car.  341:  1  Jon.  330:  Vaugh.AW. 

It  is  laid  down,  that  ihouirh  a  surmise  be  a  matter  of  fact,  and  tri- 
able by  a  Jury,  yet  it  is  in  the  discretion  of  the  Court  to  deny  a 
Prohibition,  when  it  appears  to  them  that  the  surmise  is  not  true. 
Hob.  67. 

But  it  hath  been  held,  that  awarding  a  Prohibition  is  a  matter  dis- 
creiionary:  that  is,  that  from  the  circumstances  of  the  case,  the  su- 
perior Courts  are  at  liberty  to  exercise  a  legal  discrt-tion  therein;  but 
not  an  arbitrary  one  in  refusing  Prohibition,  where  in  such  like  cases 
they  have  been  granted,  or  where  by  Law  they  ought  to  be  granted. 
H'inch.  78. 

It  hath  been  determined  in  the  House  of  Lords,  that  no  writ  of 
error  will  tie  on  the  refusal  of  a  Prohibition;  but  when  a  consultation 
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is  awarded,  it  is  within  an  idea  coiuideralum  es/,  and  tlien  a  writ  of 
error  will  lie.  1  /,</.  Raiim.  545. 

If  the  master  of  a  ship  sues  in  the  Admiralty  for  his  wages,  and  a 
Prohibition  is  moved  for,  on  a  suggestion  that  the  contract  was  madi 
on  land,  and  the  Court  is  of  opinion  that  a  Prohibition  ought  to  h6 
granted;  in  this  case  they  will  not  compel  the  party  to  find  special 
bail  to  the  action  in  the  Court  above.  Salk.  33:  Carth.  518;  Cum.  74i. 
I  Ld.  Kaym.  576.  I 

If  there  is  judgment  against  a  simonist,  who  by  the  assent  of  parties 
is  to  continue  for  a  certain  time  on  the  benefice,  and  who  at  the  ex- 
piration of  the  time  refuses  to  renio\e,  but  commits  waste,  a  Pro- 
hibition to  stay  waste  may  be  had  by  the  patron,  incumbent,  or  any 
other  person,  because  that  is  the  King's  writ;  and  any  one  may  pray  a 
Prohibition  for  the  King,  and  it  is  grantable  t  x  debito  juniiiit,  and  not 
in  the  discretion  of  the  Court.  I  Hid.  65:  Hub.  247. 

II.  The  King  may  sue  for  a  Prohibition,  though  the  plea  in  the 
Spirittial  Court  be  between  two  common  persons;  because  the  suit  is 
in  derogation  of  his  Crown  and  dignity.  F.  A".  B.  40. 

If  the  Ecclesiastical  Court  hold  plea  of  any  matter  which  belongs 
not  to  their  jurisdiction,  it  has  been  .ilieady  stated,  that,  on  informa- 
tion thereof  to  the  King's  Courts,  a  Prohibition  will  issue.  2  Inat.  607. 
And  if  a  man  libels  in  tlie  Spiritual  Court  for  a  matter  which  docs 
not  appertain  to  that  ('ourt,  but  to  the  Common  Law,  as  a  matter  of 
frank-tenement;  yet  he  himself,  against  his  own  suit,  may  pray  a 
Prohibition,  and  have  it.  2  Roll.  jlir.  312:  1  Leon.  130:  Gmlda.  149. 
12  Co.  56. 

So,  where  the  plaintiCT  in  the  Spiritual  Court  brought  a  Prohibitioh 
to  stay  his  own  suit  there,  for  that  he  suing  for  tithes  by  virtue  ofa 
lease  made  by  the  vicar  of  for  three  year  s,  the  defendant  claimed 
to  be  discharged  of  tithes  by  a  former  lease  and  composition  by  deed; 
and  in  this  case  it  was  held,  that  the  plaintiff  himself  may  have  a 
Prohibilii.n  to  stay  the  suit;  for  the  ecclesiastical  Judges  are  not  to 
meddle  with  the  trial  of  leases  or  real  contracts,  though  they  have 
jurisdiction  of  the  original  cause,  {viz.  the  tithes);  for  the  lease  is  in 
the  reiilty,  and  is  not  merely  acci<leiital;  and  it  makes  no  difference, 
that  the  plaintifl"  brings  Prohiliilion  to  stay  his  own  suit;  for  if  the 
Temporal  Court  has  knowledge  by  any  means,  that  the  Spiritual 
Court  meddles  with  temporal  trials,  a  Prohibition  oughtto  be  awarded. 
Cro.  Jac.  351:  2  Bulst.  283:  Lill.  Kefi.  20. 

If  a  vicar  sues  a  parishioner  for  tithes  in  the  Spiritual  Court,  and 
the  parson  appropriate  appears  there  /tro  intereeae  suo,  and  prays  a 
Prohibition,  it  shall  be  granted.  2  Hoi.  Mr.  312:  Cro.  £tiz.  251: 
Keilw.  110. 

If  lessee  for  years  is  sued  in  the  Spiritual  Court  for  tithes,  he  in  re- 
version may  have  a  Prohibition.  Mwr.  915:  Cro.  KHz.  55. 

But  no  man  is  entitled  to  a  Prohibition,  unless  he  is  in  danger  of 
being  injured  by  some  suit  actually  depending;  therefore,  on  a  peti- 
tion to  the  Archbishop,  or  other  Ecclesiastical  Judge,  no  Prohibition 
lies.  March  22.  45.  A  Prohibition  (/uia  timet  does  not  lie.  JtUn  56. 

If  several  libels  are  exhibited  against  -■i.  and  B.  in  a  matter  in 
which  the  Court  hath  not  conusance,  ^.  and  B.  cannot  join  in  a  Pro- 
hibition; so  if  the  griefs  be  several,  as  some  books  sav.  Aby  131: 
1  Leon.  286:  Cro.  Car.  129. 
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But  where  the  vicar  of  A.  libelled  sevenil  persons  severally,  for 
tithes,  who  joined  in  a  Prohibition,  sui^^eiaiin^  a  modus;  though  the 
Court  held  in  this  case,  tliat  the  Prohibition  was  not  regularlj  brouijht, 
bein^  in  all  their  names,  when  there  were  several  libels;  yet  inas- 
much as  this  was  on  a  custom,  and  matter  triable  at  Common  Law, 
in  which  the  Ecclesiastical  Court  was  properly  prohibited,  though 
not  in  exact  form,  they  refused  to  award  a  consultatioii;  but  directed 
that  the  parties  should  put  in  several  declarations,  as  if  there  had 
been  several  Prohibitions.  Yelv.  128 — 9:  Owtn  13. 

So  if  yi.  libels  against  B.  and  C.  for  defamation,  and  they  sue  a 
Prohibition,  they  shall  join  in  attachment  on  ii;  and  it  is  no  objection 
to  say,  that  the  defamation  was  several.  I  Ld.  Raym.  127;  and  see  1 
Vent.  266:  Baym.  425:  Comb.  448. 

Where  two  or  more  are  allowed  to  join  in  a  Prohibition,  and  one- 
dies,  the  writ  shall  not  abate;  because  nothing  is  to  be  recovered; 
they  are  only  to  be  discharged.  Ovien  13. 

III.  The  pahtt  aggrieved  in  the  Court  below  applies  to  the  su- 
perior Court,  setting  forth,  in  a  suggestion  upon  record,  the  nature 
and  cause  ol  his  complaint,  in  being  drawn  ad  alittd  exomen^  by  a  ju- 
risdiction or  manner  of  process  disallowed  by  the  laws  of  the  king- 
dom: upon  which,  if  the  matter  alleged  itppcar-i  to  the  Court  to  be 
sufficient,  the  writ  of  Prohibition  immediately  issues;  commanding 
the  Judge  not  to  hold,  and  the  puny  not  to  prosecute,  the  pica. 

But  sometimes  the  point  may  be  too  nice  aiKl  doubtful  to  be  decid- 
ed merely  upon  a  motion:  and  then,  for  the  more  solemn  determina- 
tion of  the  question,  the  party  applyii.g  for  the  Prohibition  is  directed 
by  the  Court  to  declare  in  Prohibition;  that  is,  to  prosccuie  an  actioni 
by  filing  a  declaration,  against  the  otlier,  upon  a  supposition  or  fic- 
tion (which  is  not  traversable)  that  he  has  proceeded  in  the  suit 
below,  notwithstanding  the  writ  of  Proliibition.  And  if,  upon  demurrer 
and  argument,  the  Court  shall  finally  be  of  opinion,  that  the  matter 
suggested  is  a  good  and  sufficient  ground  of  Prohibition  in  point  of 
law,  then  judgment  with  nominal  damages  shall  be  given  for  the 
party  complaining,  and  the  defendant,  and  also  the  interior  Court, 
shall  be  prohibited  from  proceeding  any  fitrther.  On  the  other  hand, 
if  the  superior  Court  shall  think  it  no  competent  ground  for  restrain- 
ing the  inferior  jurisdiction,  then  judgment  shall  be  given  against  him 
who  applied  for  the  Prohibition  in  the  Court  above,  and  a  writ  of  con- 
aultation  shall  be  awarded;  so  called,  because,  upon  deliberation  and 
consultation  had,  the  judges  find  the  Prohibition  to  be  illfounded,  and 
therefore  by  this  writ  they  return  the  cause  to  its  original  jurisdiction, 
to  be  there  determined,  in  the  inferior  Court.  3  Comm.  c.  7:  2  H. 
Black.  Hr/i.  533. 

Leave  to  declare  in  Prohibition  will  be  granted  only  when  the 
Court  inclines  to  prohibit,  not  when  it  inclines  to  the  contrary. 
1  Btact.  Kr/i.  81:  Doug.  620.  (528)  The  party  applying  for  a  Pro- 
liibition has  no  right  to  insist  on  declaring;  when  tlie  Court  is  satisfied 
that  his  application  is  groundless;  but  the  defendant  in  Prohibition 
snay,  when  the  opinion  of  the  Court  is  against  him.  1  Burr.  198. 

Even  in  ordinary  cases,  the  writ  of  Prohibition  is  not  absolutely 
final  and  conclusive.  For,  though  the  ground  be  a  proper  one  in 
point  of  law,  for  granting  the  Prohibition,  yet,  if  the  fact  that  gave 
rise  to  it  be  afterwards  falsified,  the  cause  shall  be  remanded  to  the 
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prior  jurisdiction.  If,  for  instance,  a  custom  be  pleaded  in  the  Spiri- 
tual Court,  a  Prohibition  ought  to  go,  because  tlui  Court  has  no 
authority  to  try  it;  but,  if  the  fact  of  such  a  custom  be  brought  to  a 
competent  trial,  and  be  there  found  false,  a  w  i'u  of  consultation  will 
be  gnmted.  For  this  purpose  tlic  party  prohibited  may  appear  to  the 
Prohibition,  and  take  a  declaration,  (which  must  always  pursue  the 
suggestion,)  and  so  plead  to  issue  upon  it;  denying  the  contcn.pt,  and 
traversing  the  custom  upon  whicli  the  Prohibition  was  grounded:  and, 
if  that  issue  be  found  for  the  defendant,  lie  shall  then  have  a  writ  of 
consultation. 

The  writ  of  consultation  may  also  be,  and  is  frequently,  granted  by 
the  Court  without  any  action  brought;  when,  after  a  Prohibition  issu- 
ed, upon  more  mature  consideration  the  Court  arc  of  opinion  that  the 
matter  suggested  is  not  a  good  and  sufiicient  ground  lo  slop  the  pro- 
ceedings below.  3  Comm.  c.  7. 

Where  the  matter  suggested  for  a  Prohibition  appears  on  the  face 
of  the  libel,  to  be  out  of  the  jurisdini  jU  of  the  Inferior  Court,  an 
aflrdavit  of  the  truth  of  the  suggestion,  is  never  insisted  on;  but  if  it 
does  not  appear  on  the  face  of  the  libel,  or  if  a  Prohibition  is  nioved 
for,  for  more  than  af,pcars  on  tlie  face  of  the  libel,  to  be  out  of  their 
jurisdiction,  there  ought  to  be  an  affidavit.  2  Salt.  549:  1  P.  H'mt. 
65.  477:  Mr.  304. 

The  suggestion  in  the  Temporal  Courts  may  be  traversed.  2  Iml. 
611:  2  Co.  44:  Moor  525. 

On  a  rule  to  shew  cause,  why  a  Prohibition  should  not  be  granted, 
lo  slay  a  suit  in  the  Court  of  the  Archdeacon  of  l.iichficlds  against 
one  for  not  going  to  church,  nor  receiving  the  sacrament  thrice  a 
year,  on  suggestion  of  llje  statute  of  Eliz.  and  Toleration  Ael,  and 
then  qualifying  himself  within  the  act,  and  alleging,  that  he 
pleaded  it  below,  and  they  refused  to  receive  his  pica;  cause  was 
shewn,  that  this  fact  was  false,  and  that  the  plaintiff  was  not  a  Dissen- 
ter, nor  had  qualified  himself  ut  su/ira,  and  that  there  w  as  no  affida- 
vit jof  the  fact  by  the  plainliff;  by  which  means  any  person  might 
come  and  suggest  a  false  fuCt,  and  oust  the  Spiritual  Court  of  iheir 
jurisdiction;  which  the  Court  admitted,  therefore  for  wanb of  such 
affidavit  the  rule  was  discharged.  I  Ld.  linum.  1211. 

Tfa  pica  to  an  inferior  jtjrisdirtion  be  properly  tendered,  which 
they  refuse,  though  this  be  a  good  cause  for  a  Prohibition,  yet  an 
affidavit  must  be  made  of  the  refusal.  Skin.  20:  Hani.  406:  3  Kcb.  217. 

A  motion  was  made"  for  a  Prohibition  to  the  Ecclesiastical  Court 
of  LtmUcin,  lor  culling  a  woman  whore,  on  a  suggestion  that  the  words 
were  actionable  there  by  the  custom  of  the  place;  but  the  Court 
would  not  grant  a  Prohibition  without  oath  made,  that  if  any  such 
words  were  spoken,  it  was  in  London^  and  not  elsewhere.  4  Mod.  357. 

On  a  libel  for  calling  the  plainiifT  old  thief  and  old  whore;  the  de- 
fendant suggested  for  a  Prohibition,  that  if  any  such  woixls  were 
spoken,  they  were  spoken  at  ihc  same  time;  but  this  suggestion 
WHS  held  ill,  because  the  words  ouglu  to  have  been  fully  confessed. 
I  Vent.  10. 

By  .^tat.  2  3  Ed.  6.  c.  13.  it  is  enacted,  "  That  if,  in  cases  of  suits 
in  the  Ecclesiastical  Court  for  TH/irs,  any  party  sue  for  any  Prohibi- 
tion, that  then  the  same  party,  before  any  Prohibition  shall  be  grant- 
ed, shall  bring  and  deliver  to  the  bonds  of  some  of  the  Judges  of  the 
twBie  Court,  where  such  party  demanded  Prohibition,  the  very  true 
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copy  of  the  libel  dependiiiK  in  the  Ecclesiastical  Court,  concerning 
the  matter  where  the  part;  dcniandeth  I'ruhibition,  subscribed  with 
the  hand  of  the  same  parly;"  and  under  the  copy  of  the  libel  shall  be 
written  the  suggestion,  whcrelore  the  parly  dcmandeth  the  Prohibi- 
tion; and  in  case  the  sui^i!;estion,  by  two  witnesses  at  the  least,  be  not 
proved  true,  in  the  Court  where  the  Prohibition  shall  be  granted, 
then  the  party  that  is  hindered  of  bis  suit  in  tlic  Ecclesiastical  Court 
by  such  Prohibition,  shall,  on  his  rccpiest,  without  delay  have  a  con- 
sultation granted  in  the  same  case,  in  the  Court  where  the  Prohibi- 
tion was  granted;  and  shall  recover  double  costs  and  damages  against 
the  party  that  so  pursued  the  Prohibition;  the  costs  and  damages  to 
be  assessed  by  the  Coui  t  where  the  consultation  shall  be  granted;  for 
which  costs  and  damages  the  parly  to  whom  they  shall  be  awarded 
may  have  an  action  of  debt  by  bill,  plaint,  or  ijiformalion,  in  any  Court 
of  Record.  Sec  stats. -27  U.  8.  c.  20:  32  H.  3.  c.  7.  to  which  this  act 
refers. 

In  the  construction  of  the  above-mentioned  statute  the  following 
opinions  have  been  holden. 

That  this  statute,  referring  to  stats.  27  //.  8.  c.  20;  32  H.  8.  c.  7; 
which  extend  to  tithes  and  offerings  generally,  all  such  tithes  and 
church  duties  as  are  mentioned  in  those  statutes  are  as  much  within 
this  act  as  if  particularly  enumerated.  2  Inst.  662:  flyer  170.  *. 

Therefore  it  extends  to  Prohibitions  to  suits  of  small  tithes  as 
well  as  great.  Yebi.  102:  2  /.</.  Kaijm.  1172. 

So  it  hath  been  adjudged,  that  the  suggestion  of  a  modus  decimandi 
ought  to  be  proved  within  six  months,  being  within  the  act.  J^oy  148: 
Yetf.  104. 

So  where  one,  who  was  sued  for  tithe  of  hay  in  the  Spiritual  Court, 
suggested  for  a  Prohibition,  thai  he  was  to  pay  so  much  on  an  arbi- 
trament; and  it  was  held,  that  this  suggestion  ought  to  be  proved,  as 
well  as  one  made  of  a  modus  decimandi:  so  on  a  suggestion  on  the 
Stat.  3 1  8.  c.  13.  §  2 1.  that  lands  are  tithe-free;  because  the  clause 
requiring  the  proof  of  a  suggestion,  is  general,  and  not  limited  to  real 
composition,  l  HoU.  Hc/i.  55. 

So  on  a  suggestion,  that  the  suit  in  the  Spiritual  Court  was  for 
tithes  of  heaih  and  barren  ground  improved,  within  seven  years  after 
the  im|)rovement,  contrary  to  the  statute;  in  this  case  proof  of  the 
suggestion  within  six  months  was  held  necessary.  1  Jon.  231:  Cro. 
Car.  208. 

But  it  hath  been  held,  that  there  needs  no  proof  of  the  suggestion 
where  the  suit  is  for  liihes  contrary  to  common  right,  or  where  the 
contract  of  the  party  is  suggested.  Comb.  147. 

It  hath  been  held,  that  the  suggestion  need  not  be  proved  strictly, 
nor  with  precise  certainty  as  to  all  its  circumstances;  but  that  if  it  be 
proved  in  substance,  or  in  such  a  manner  as  to  sliew  that  the  Eccle- 
siastical Court  has  not  jurisdiction,  it  is  sufficient.  Cro.  Jtiliz.  736: 
Moor  911. 

The  suggestion  must  be  proved  by  honest  and  sufficient  witnesses, 
which  is  required  by  the  express  words  of  the  statute;  therefore  the 
testimony  of  one  attainted  of  felony,  excommunicated  or  convicted 
of  recusancy,  is,  as  in  other  cases,  to  be  rejected.  2  Jiulst.  154. 

But  it  hath  been  held,  that  persons  such  as  parishioners.  Sec.  who 
may  not  be  suflicient  and  able  witnesses  at  a  trial  at  Lm,  may 
notwithstanding  l>e  sufficient  witnesses  to  prove  the  suggestion; 
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the  chief  intent  of  the  statute  being  to  prevent  vexatious  suggestionii 

alsn  it  liuih  been  held,  that  after  Uie  aclmittiiig  and  recording  the 
proof  of  the  suggestion,  nothing  is  to  be  objected  against  the  pet- 
sons  of  the  evidence.  Mich.  27  Car.  2.  in  C.  B. 

If  a  buggcstion  consists  of  two  parts,  it  is  said  to  be  sufficient  Is 
produce  one  w  itness  to  one,  and  another  to  another.  1  Vent.  107. 

It  hath  been  licld,  that  the  six  months,  for  proof  of  the  surmise, 
shall  be  accounted  according  to  the  calendar;  for  that  this  being  a 
com\)UtaUoii  V  hich  concerns  the  church,  it  is  but  reasonable  that  it 
should  be  done  according  to  the  computation  used  in  the  Ecclesiastical 
Law.  llih.  197:  J.il.  Hifi.  19:  2  Mod.  58. 

.  It  is  said,  that  the  time  of  six  months,  given  by  the  statute  to  prove 
the  suggestion,  ought  to  be  intended  six  months  in  term  time,  and 
that  the  vacation  should  be  no  part  of  the  time;  but  this  hath  been 
since  adjudged  otherwise,  and  that  the  time  shall  commence  from 
the  leaie  of  the  writ  of  Prohibition,  and  not  from  the  time  of  the  rule 
made  for  awarding  it.  Mwr  373:  A'oy  30:  2  I^.  Raym.  1 172:  2  Salk. 
554. 

If  the  sunni'^e  be  proved  before  one  of  the  Judges  within  the  six 
months,  although  it  be  not  recorded  till  after  the  six  months  by  the 
Court,  it  is  well  enough.  -V'jy  30.  It  must  be  entered  in  the  office. 

2  Shovi.  308. 

It  hath  been  held,  that  proof  which  is  not  sufficient,  may  be  sup- 
plied by  better  proof  within  the  six  months,  but  not  after.  Lin. 
Sefi.  155. 

The  parly  on  failure  of  proof  of  the  suggestion,  shall  not  onlyhavt 
double  costs  and  dantages,  but  also  his  costs  and  damages  in  the  ac- 
tion he  brings  for  recover)-  of  them.  Brndl.  143.  See  slat.  S  V  9  W. 
3.  c.  1 1.  §  ';  and  this  Dictionary,  title  Cosis. 

But  if  the  Prohibition  be  grounded  partly  on  a  modus,  which  needy 
no  proof,  and  partly  on  the  contract  of  the  parties  which  doth  need 
proof,  there  ought  not  to  be  double  costs;  for  mixing  the  contract 
with  the  manner  of  tithing  privileges  the  whole.  Brownl.  99:  Ytlv. 
119. 

So,  where  for  a  variance  between  the  libel  and  suggestion,  a  con- 
sultation was  a\v;irded,  and  double  costs  adjudged  to  the  defendant; 
this  was  held  to  be  error  by  the  very  letter  of  the  statute,'  which 
gives  double  costs  only  for  want  of  proving  the  suggestion,  and  for 
no  other  cause.  Yelv.  79,  80. 

So,  where  a  Prohibition  was  obtained,  on  a  suggestion  which  was 
not  proved  within  the  six  mouths,  in  which  the  defendant  took  issue 
with  the  plaintiff,  which  was  found  for  the  plaintiff;  in  this  case  it 
was  resolved,  that  the  defendant  should  not  have  double  costs  for  want 
of  the  suggestion's  being  provc<l;  for  the  statute  is,  that  he  shall  have 
a  consultation  and  double  costs;  but  in  this  case  he  could  not  have  a 
consultation,  the  matter  in  issue  being  found  against  him;  but 
ought  to  have  prayed  a  consultation  on  the  suggestion  not  being 
proved,  and  then  should  have  had  his  double  costs.  Laich.  140. 

The  surmise  or  suggestion  may  be  brought  in  by  attorney,  and 
need  not  be  in  proper  person.  1  Leov.  286. 

A  prohibition  is  not  to  be  granted  the  last  day  of  term;  but  on  mo- 
tion a  rule  may  be  obtained  to  stay  proceedings  till  the  ensuing  term. 
Lalch.  7:  3  Roll.  Rc/i.  456. 

By  Stat.  50  E.  3.  c.  4.  no  Prohibition  shall  go  after  a  consultation; 
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unless  the  libel  be  enlarged,  or  otherwise  changed.  And  therefore, 
regularly,  where  a  consultation  is  awarded  upon  the  merits,  the  party 
shall  not  have  another  Prohibition  on  the  same  suggestion.  But  if  a 
consultation  is  awarded,  for  want  of  form  in  the  suggestion  or  pro- 
teeding  thereon,  another  Prohibition  may  be  allowed;  or  if  a  consul- 
tation goes  for  a  collateral  matter,  as  if  the  plaintifl'  is  nonsuited.  So 
if  a  consultation  goes,  ar.d  the  parly  against  whom  it  is  granted,  ap- 
peals, the  appellee  may  have  a  Prohibition,  though  the  appeiLnts 
cannot.  So,  if  after  consultation  the  plaintiff  pleads  the  same  mailer 
(which  was  suggested  and  found  against  him  at  Common  Law)  in  the 
Spiritual  Court,  which  is  accepted,  and  proceeds  there  for  trial,  the 
former  defendant  may  have  a  new  Prohibition.  See  Com,  Dig,  title 
Prohibition  (K.  3.) 

A  suggestion  for  Prohibition  begins  thus; 

Be  it  remembered.  That  on,  &c.  comrs  before  our  Lord  the  King 
at  Westminster,  C.  D.  in  his  proper  person,  and  gives  this  Court  h-rc 
to  understand  and  be  iiiformed,  That  whereas  A.  B.  £cc.  (setting  forth 
the  complaint  and  proceeding  in  the  other  Court)  contrary  to  thi  laws 
and  customs  of  the  kingdom:  Wherefore  the  said  C.  imploring  the  aid 
of  this  Honourable  Court,  before  the  King  himself  prayeth  to  be  reliev- 
ed, and  that  he  may  have  his  Majesty's  writ  of  Frohibition,  directed  to 
the  Judge  of  the  said  Court,  &c.  to  prohibit  him  and  them  from  taking 
any  further  cognizance  of  the  i,aid  plea  btfore  them,  touching  or  con* 
cerning  the  premises:  ylitd  it  is  granted  him  accordingly.  Sec. 

The  common  form  of  a  Prohibition  runs  thus: 

George,  Sec.  To  A.  B.  ts'f.  Greeting,  ll'e  prohibit  you,  that  ymi 
hold  not  plea  in  the  Court,  Sec.  of.  Sec.  whereof  C  D.  complain.^,  that 
E.  F.  draws  him  into  pita  before  you.  Sec.  And  to  the  pany  himself; 
We  prohibit  or  forbid  you  E.  F.  that  you  follow  not  the  plea  in  the 
Court  of.  Sec.  whereof  C.  D.  complains,  that  you  draw  him  into  the 
Court,  Sec. 

IV.  A  Prohibition  doth  lie  as  well  to  a  Temporal  Court  as  to 
the  spiritual.  Court  of  Admiralty,  or  other  Court,  whose  proceedings 
are  diflerent  from  those  in  the  Superior  Courts  of  Common  Law;  if 
such  Temporal  Court  e.'iceed  the  bounds  of  its  jurisdiction,  or  take 
cognizance  of  matters  notarising  within  its  jurisdiction.  F.A''.  B.  45: 
2  Inst,  229.  243.  601 :  2  Boll,  Rep.  379:  I  Roll.  Rep.  252:  2  H,  Blackst. 
100 — 107:  533:  6  Pari,  Cases  (8vo)  203. 

A  i'rohibition  lies  to  a  Court  of  Appeal,  where  it  appears  they 
have  no  jurisdiction  over  the  subject:  even  after  they  have  remitted 
the  suit  to  the  Court  below,  and  awarded  costs  against  the  appellant, 
and  though  the  party  applying  for  the  Prohibition  be  the  appellant, 
I  Term  Rep,  552.  See  post.  V.  and  Cam.  Dig.  title  Prohibition  D.  as 
to  the  time  when  a  Prohibition  shall  be  granted. 

If  trespass  vi  iS  armis  be  brought  in  the  County-court,  a  Prohibition 
lies  for  the  Plaintiff.  F.  -f.  B,  47. 

So  if  one  sueih  another  in  a  Court-Baron  or  other  Court,  which  is 
not  a  Court  of  Record,  for  charters  concerning  inheritance  or  free- 
hold, he  shall  have  a  Prohibition.  F.  K.  B.  47. 

A  person  having  obtained  judgment  in  B,  B.  for  his  debt  and 
<!amages,  brought  action  for  recovery  of  them  against  the  bail  in  the 
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Court  of  the  T<yacr  of  London.,  in  which  action  the  party  was  taken 
on  a  ca/iias,  and  was  rescued,  after  which  tlic  plaintiff  brought  his 
action  on  Ihc  cane  in  that  Court  for  the  rescue;  and  all  this  appearing 
to  the  Court  of  B.  li.  tliey  granted  a  I'rohibition.  1  Kol.  Hc/i.  54. 

So  where  an  aciion  of  debt  was  broui^lit  in  the  Marslmttea,  on  a 
judgment  in  B.  R.  u  Prohibition  was  granted.  2  Satk.  439. 

A  suit  was  surmised  to  be  before  the  Lord  President  of  the 
Marches,  for  an  office,  bet\^een  the  grantee  of  the  Lord  President  and 
a  birans!;er,  wherein  the  ordy  ijuestion  would  be,  whether  the  grant  of 
that  office  belonged  to  the  Lord  President;  and  because  in  this  case 
he  would  be  as  ii  were  both  judge  and  party,  a  Prohibition  was  grant- 
ed. 1  Keb.  648. 

If  there  be  one  entire  contract  above  40«.  and  a  man  sues  lor  it  iu 
a  Court  Baron,  seveniig  it  into  small  sums  under  40s.  a  Pi-ohibiiion 
shall  be  granted,  because  this  is  done  to  defraud  the  Court  of  the 
King.  19  Hen.  6.  i4:  2  Kol.  .ibr.  280:  F.  A".  B.  46. 

An  action  was  brought  in  the  Hundred  Court  for  40».  in  which  the 
plaintifl'  confessed  thai  he  was  satisfied  one  ihilling,  which  being  done 
with  an  intent  to  give  that  Court  jurisdiction,  and  to  defraud  the  su- 
perior Courts,  a  Prohibition  was  granted.  Pa/m.  564. 

If  there  be  several  contracts  between  .4.  and  B.  at  several  times  for 
divers  sums,  each  under  40s.  but  amounting  in  the  whole  to  a  sum 
sufficient  to  entitle  the  su|)erior  Court  to  a  Jurisdiction,  they  shall  be 
sued  for  in  such  superior,  and  not  in  an  inferior  Court,  which  is  not 
of  record.  1  ^ent.  65. 

So  in  a  Prohibition  to  the  Court  of  the  Honour  of  F.ye,  where  the 
ease  was;  one  contracted  w  iih  another  for  divers  parcels  of  malt,  the 
money  to  be  paid  for  each  parcel  being  under  40s.  he  levied  divers 
plaints  thereupon  in  the  said  Court;  wherefore  the  Court  of  A'.  B, 
granted  a  Prohibition;  because  though  there  be  several  contracts,  yet 
as  the  plaintiff  might  have  joined  them  all  in  one  action,  he  ought  to 
have  so  done,  and  sued  in  B.  B.j  and  not  put  the  defendant  to  un- 
necessary vexation;  any  more  than  he  can  split  an  entire  debt  into 
divers,  to  give  the  inferior  Court  j«risdiction /«/raa<itm  icgis.  1  fent. 
73:  2  Keb.  617:  I  A'/ic/w.  II. 

It  is  laid  down  by  Coke,  and  admitted  in  a  variety  of  cases,  that  no 
infci'ior  Court  can  hold  plea  of  any  transitory  action,  if  not  made 
within  the  juri  diction,  and  that  the  cause  of  action  must  be  alleged 
to  arise  within  such  jurisdiction.  2  Inst.  331:  1  Saund.  "4:  2  ^011.  230: 
1  SAcTj'.  10:  and  sec  titles  Courts;  County  Court. 

Therefore,  in  an  action  on  a  promise  in  an  inferior  Court,  not  only 
the  promise,  but  the  consideration  must  be  alleged  to  arise  within  the 
inferior  jurisdiction,  and  must  be  so  proved  on  the  trial.  1  Rot. 
Mr.  543. 

But  if  the  plaintiff  had  shewn  that  the  money  had  been  lent  within 
the  Jurisdiction  of  the  Court,  or  if  it  had  been  for  goods  there  sold, 
the  plaintiff  "  imld  have  had  no  need  to  say,  that  the  defendant  as- 
sumed to  pay  within  the  jurisdiction;  because  the  law  creates  the  pro- 
mise on  the  crL-aiion  of  the  debt,  which  debt  being  wi'hin  the  juris- 
diction, the  promise  shall  be  intended  there  also.  Ld.  Kmjm.  211. 

In  all  cases  where  interior  Courts  assume  a  jurisdiction,  or  hold 
plea  of  a  matter  not  arising  within  their  limits,  the  party  hath  his 
remedy,  and  may  stay  their  proceedings  by  Prohibition;  but  such 
Prohibition  can  only  regularly  be  obtained  by  its  appearing,  on  oath 
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made,  that  the  feet  did  arise  out  of  the  jurisdiction,  and  that  the  de- 
fendant tendered  a  foreign  pica;  which  was  refused.  6  Mod.  146. 
Carl/i.  W2:  \  Sulk.20\:   \  P.  IVms.  i76. 

In  the  case  of  Mendijke  v.  Siini  it  was  greatly  insisted  upon,  that 
though  the  par(y  neglected  to  plead  to  the  jurisdiclion,  yet  the  matter 
arising  out  of  the  inferior  juj  i-.diction,  the  superior  Courts  ought  to 
grant  a  Prohibition;  for  otherwise  the  parties,  their  counsel,  ;aid  at- 
tornies,  would  give  a  jurisdiclion  to  inferior  Courts  which  they  were 
not  entitled  to  by  law;  but  it  was  'jtherwise  adjudged;  and  it  seems  to 
be  now  agreed,  that  after  admitting  the  juiisuiction,  or  after  impar- 
lance, the  party  cannot  apply  for  a  Prohibition.  2  Mod.  271. 

But  these  things  were  agreed  by  tlic  Court. 

If  any  matter  appears  in  the  declaration,  which  sheweth  that  the 
cause  of  action  did  not  arise  within  the  jurisdiclion,  tliere  a  Prohibi- 
tion may  be  granted  at  any  time.  If  the  subject  matter  inihc  declara- 
tion be  not  proper  for  the  judgment  and  determination  of  such  Court, 
tJierc  also  a  Prohibition  may  be  granted  at  any  lime.  If  the  defendant, 
who  intended  to  plead  to  the  jurisdiction,  is  prevented  by  any  artifice, 
as  by  giving  a  short  day,  or  by  the  Attorney's  refusing  to  plead  it. 
See.  or  if  his  plea  be  not  accepted,  or  is  over-ruled;  in  all  these  cases 
a  Prohibition  likewise  will  lie  at  any  time.  2  Mod.  273. 

When  the  spiritual  Coui  t  incidentally  determines  any  matter  of 
Common  Law  cognizance,  such  as  tiie  construction  of  an  act  of 
Parliament,  otherwise  than  as  the  Common  Law  requires.  Prohibition 
lies  after  sentence:  although  the  objection  do  not  appear  on  the  face 
of  the  libel,  but  is  collected  from  the  w  hole  of  the  proceedings  in 
the  Spiritual  Court.  3  Kaxi's  Jie/i.  472:  3  Eaut's  Krft.  .lis. 

A  motion  was  made  for  a  Prohibition,  to  be  directed  to  the  Sheriff's 
Court  in  Bristol,  on  suggestion  that  causes  of  action  arising  out  of 
the  jurisdiction  of  the  Sheriff's  Court  ought  not  to  be  sued  there-, 
and  this  motion  was  made  in  behalf  of  a  defendant  in  an  action,  be^ 
fore  he  had  appeared,  to  slay  the  proceedings  in  the  Court,  who  pro- 
ceeded to  attach  his  goo<ls  in  the  hands  of  a  garnishee;  and  the  mo- 
tion was  opposed;  because  the  defendant  could  not  pray  a  Prohibition 
on  suggestion  of  a  mailer  which  he  could  not  plc;;d;  and  as  here  he 
could  not  plead  this  before  appearance,  so  he  ought  not  to  make  such 
a  motion  before  appearance.  And  fttr  Holt,  a  man  shall  not  plead  to 
the  jurisdiclion  until  he  appear;  but  if  the  original  cause  of  action 
arose  out  of  the  jurisdiction  of  the  Court,  the  garnishee  may  plead  it; 
and  of  that  opinion  was  Hale  Ch.  J.  but  if  it  was  debt  on  a  simple 
contract,  it  is  attachable  where  the  person  of  the  debtor  is.  1  Ld. 
Raym.  346. 

So,  where  a  prohibition  was  moved  for  to  the  Court  of  the  Sheriffs 
of  London  to  stay  proceeding,  where  they  attached  the  debt  of  the 
garnishees,  because  it  arose  out  of  the  jurisdiction,  it  was  denied^ 
because  the  debt  was  on  simple  contract,  which  follows  the  person 
•f  the  debtor.  Zrf.  Raym.  347. 

V.  The  general  grounds  for  a  Prohibition  to  the  Eccleniaslical 
Courta,  are  either  a  defect  of  jurisdiction,  or  a  defect  in  the  mode  of 
trial.  If  any  lact  be  pleaded  in  the  Court  below,  and  the  parties  are 
at  issue,  the  Court  has  no  jurisdiction  to  try  it,  because  it  cannot  pro- 
ceed according  to  the  rules  of  the  Common  Law;  and  in  such  case  » 
Prohibition  lies:  Or  where  the  Spii-itual  Court  has  no  original  juris 
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diction,  a  Prohibition  may  be  gmnted,  ev  en  after  sentence.  But  where 
it  lias  jurisdiction,  and  gives  a  wrong  judgment,  this  is  the  subject 
of  appeal,  and  not  of  Prohibition.  2  Term  licp.  4. — But  when  a  Pro- 
hibiiion  is  granted  after  sentence,  the  want  of  jurisdiction  must  ap. 
pear  upon  the  face  of  the  proceedings  of  the  Spiritual  Court.  /Wrf. 
C0!D/;.  422:  4  T  rm  Kejl.  382. 

In  all  cases  where  it  appears  on  the  face  of  the  libel,  that  the 
Spiritual  Court,  &c.  have  not  a  jurisdiction,  a  Proliibition  may  be 
awarded,  and  is  grantable  as  well  aficr  as  bct'ore  sentence;  for  the 
King's  superior  Courts  have  a  superinleiidcncy  over  all  inferior  juris- 
dictions, and  are  to  take  care  that  thev  keep  within  their  due  bounds. 
2  Iriu.  602:  2  K'A.  Mr.  319:  /Voy  137:  1  65:  Cro.  Eliz.  571: 

Moor  462.  907:  Skin.  299:  Carlh.  463:  March  153:  2  Rol.  Rtfi.  24: 
Comb.  3.t6. 

But  w  here  the  Court  has  a  natural  jurisdiction  of  the  thing,  but 
is  restrained  by  some  statute;  as  by  siul.  23  H.  8.  c.  9.  for  not  citing 
out  of  the  diocese,  there  the  paiiy  must  conic  before  sentence;  for 
after  pleading  and  admitting  the  jurisdiction  of  the  Court  belov,  it 
tvuuld  be  hard  and  inconvenient  to  gram  a  Prohibition  See  the 
authorilies  nii/ira,  and  Cro.  Car.  97:  2  VAw.  145:  I'eni.  61:  6  .Mod. 
252:  7  Mod.  137:  Godb.  163.  243:  5  Mod.  341:  Hrll.  19:  12  Co.  76: 
Salk.  543. 

On  a  motion  for  Prohibition  the  case  was,  the  defendant  libelledin 
the  Spiritual  Court  for  tithes  of  faggots  made  of  loppings  of  trees; 
and  the  suggestion  for  a  Prohibition  was,  th.it  these  loppings  were 
cut  from  the  stumps  of  timber  trees  al)Ove  the  growth  of  twenty 
years:  and  it  was  alleged,  that  sentence  was  given  in  the  Spiritual 
Court,  therefore  the  plaintiff  comes  here  too  late  to  have  a  Prohibi- 
tion: but  /icr  Holi,  the  sentence  will  not  hinder  the  having  a  Prohibi- 
tion in  any  case,  but  in  the  case  of  Prohibitions  grounded  on  atat.  23 
H.  8.  c.  9.  for  citing  out  of  the  diocese;  but  because  the  plaintiff  had 
not  pleaded  this  matter  in  the  Spiritual  Court,  they  denied  the  Pro- 
hibition, because  the  spritual  Court  has  a  general  jurisdiction  of 
tithes;  and  if  any  special  matter  deprives  them  of  their  jurisdiction, 
it  must  be  pleaded  there:  and  if  it  had  been  pleaded  there,  and  issue 
joined  on  it,  and  on  the  trial  it  had  been  found  not  to  be  sitifa  cadua, 
It  had  been  well;  but  if  they  had  refused  to  admit  the  plea,  a  Prohibi- 
tion should  have  been  granted.  2  Ld.  Kaum.  835. 

If  one  sues  another  in  the  Spiritual  Court  for  a  chattel  or  debt,  the 
defendant  shall  have  a  Prohibition.  So  if  he  sues  for  a  trespass,  f. 
JV.  B.  40. 

ilf  the  Spiritual  Courts  take  on  them  to  try  the  boundaries  of  a 
parish,  a  Prohibition  lies.  2  liol.  Mr.  291:  7  Co.  44:  1  Rot.  Rep.  332.- 
Cro.  Eliz.  228:  2  Leon.  829:  3  Kcb.  286.  S.  P.  because  the  prescrip- 
tion  is  the  groimd  thereof. 

I  r  a  suit  be  by  a  parson  for  tithes,  and  the  defendant  plead,  that  th* 
plai:e  where,  is  in  another  parish,  a  Prohibition  lies;  because  they 
meddle  with  that  which  is  out  of  their  jurisdiction,  though  the  original 
thing  be  of  their  cognizance,  and  this  comes  in  oblitiuely.  2  Rol.  Ahr. 
282:  i  Hho'.v.  10:  JVby  147. 

So  if  the  vicar  of  a  parish  libels  against  another  to  avoid  his  insti- 
tution to  the  church  of  D.  which  he  supposes  to  be  a  chapel  of  ease, 
appertainir?  to  hi*  v  icarage,  and  the  defendant  suggests,  that  D.  is  a 
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parish  of  itself  and  not  a  chupcl  of  case;  a  Prohibition  will  be  granted, 
for  ;  hey  shall  not  try  the  bounds  of  the  parish.  2  R'J  .Ihr.  29 1 . 

So,  if  the  question  be  in  the  Court-Christian,  whether  a  church  be 
a  parochial  church,  or  a  chapel  of  ease,  a  Prohibition  lies.  Ibid. 

But  if  the  bounds  of  two  vills  lying  in  the  same  parish  come  in 
question  in  the  Spiritual  Conrt,  no  prohibition  lies;  for  such  bounds 
are  triable  in  the  Ecclesiastical  Court,  though  those  of  parishes  arc 
not   1  icT'.  78. 

The  Ecclesiastical  Courts  have  cognizance  of  a  way  to  a  church; 
and  for  not  repairing  such  way  the  parlies  may  be  proceeded  against 
in  the  Spiritual  Court.  March  43. 

So,  if  a  parson  is  prevented  from  cariying  away  his  tithe,  by  the 
stopping  up  the  usual  way,  he  may  have  his  remedy  in  the  Ecch-sias- 
tical  Court,  grounded  on  the  statute  2  ts"  3  Ed.  6.  c.  13:  Bulsl.  67:  1 
Jon.  230. 

But  if  the  question  be,  whether  he  is  to  have  one  way  or  another, 
or  whether  such  a  way  be  a  highway  or  not;  this  cannot  be  tried  in  the 
Spiritual  Court.  March  15:  \' BuU:.  67:  2  lir.l.  .'Ibr.  2S7. 

So  if  the  Churchwardens  of  a  church  sue  for  a  way  to  the  church, 
which  tliey  claim  to  appertain  to  all  the  parishioners  by  presci  iption, 
a  Prohibition  shall  be  granted;  for  this  riglit  being  grounded  on  the 
prescription,  is  to  be  tried  in  the  Temporal  Courts.  2  Roll.  lie/i.  41. 
287. 

If  a  man  be  admitted,  instituted,  and  inducted,  and  a  suit  is  com- 
menced in  the  Ecclesiastical  Court  to  avoid  the  institution,  supposing 
it  not  valid;  though  the  thing  he  of  their  cognizance,  yet,  because  the 
induction,  which  is  temporal,  and  gives  a  lay  right,  may  depend  on  it, 
a  Prohibition  lies.  Hob.  15:  Latch.  205:  1  littUt.  179:  Liu.  Jicfi.  165: 
foflh.  133:  1  Kol.Mr.2i2:  1  SA™.  licfl.  10. 

If  there  be  a  suit  for  tithes  in  the  Ecclesiastical  Court,  and  the 
tenant  pleads,  that  the  pany  who  sues  is  not  incumben  ,  but  that  J. 
S.  is;  and  this  plea,  because  it  goes  to  the  right  of  the  incumi)cncy, 
is  rejected,  a  Prohibition  lies;  lor  by  denying  the  tenant  this  liberty 
he  might  be  twice  charged  for  tithes.  Cro.  hliz.  228:  3  Leon.  265. 

There  are  frequent  instance^  of  Prohibitions  being  granted  to  the 
Ecclesiastical  Courts,  to  stay  suits  for  fees  by  chancellors,  registrars, 
and  proctors  in  those  Courts;  on  this  foundation,  that  demands  for 
work  and  labour,  are  properly  deierminable  at  Comnnjn  Law,  and 
fees  cannot  be  settled  by  the  c  uion  law;  and  ihat  the  opiriiual  Court 
can  only  give  costs  and  expcnccs  of  suit,  but  that  no  action  of  debt 
will  lie  for  such  costs  at  Common  Law;  and  that  the  profits  of  „n  of- 
fice being  temporal,  the  remedy  for  them  ought  to  be  by  quamum 
riu  ruil;  or,  in  case  it  be  an  office  of  frecliold  by  assise;  the  denial  of 
just  fees  being  a  dissesin;  tbcrctore  it  seems  to  be  now  settled,  that 
neither  a  proctor  nor  registrar  can  sue  foi  fees  in  the  Spiritual  Court, 
but  that  the  proper  remedy  is.  in  case  of  a  fee  certain,  by  an  iitd^bi- 
lafuH  assuw/i&itj  or  in  case  of  an  uncertain  fee,  Ijy  quantum  meruit;  und 
in  such  suits  it  is  not  necessary  to  prove  a  retainer,  that  being  im- 
plied by  law.  2  Ko/.  Ki/i.  59:  3  Leon.  263:  I  Mod.  176:  2  Kcb.  615: 
3  Krb.  303  441.  516:  1  Salk.  333:  4  Mod.  234. 

If  a  legatee  takes  a  bond  from  the  executor  for  payment  of  the  le- 
gacy, and  afterwards  sues  him  in  the  Spiritual  ("ourt  for  the  legacy, 
a  Prohibition  will  be  granted;  for  by  taking  the  obligation  the  nature 
of  the  demaud  is  changed,  and  becomes  a  debt  or  duty  recoverable  ia 
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the  Temporal  Court.  Yelv.  38:  2  l^crn.  31.  But  2  Jiol.  Rep.  160.  S. 
fOH/.  And  see  tillc  Legacy  4. 

Mattel's  of  liecholJ,  anri  the  rights  of  inheritances,  are  only  deter- 
minable in  the  Temporal  Courts;  so  that  if  the  Ecclesiastical  Courts 
intermeddle  «iih  those,  a  prohibition  lies.  F.  JV.  B.  40:  2  R<tl.  Abr. 
286:  Lin.  Kc/i.  154. 

As  in  a  feolfnient  of  tithes  and  lands,  where  there  is  no  livery,  if 
they  adjudge  tlie  tithes  to  pass,  notwithstanding  there  is  no  livei-y,  a 
Prohibition  will  lie.  Cro.  Juc.  270:  1  Vent.  41. 

So,  if  a  man  devises,  that  his  lands  shall  be  sold  for  the  payment 
of  his  debts,  and  that  the  overplus  shall  be  piiid  to  such  persons  in 
certain  shares;  the  legatees  in  this  case  cannot  sue  in  the  Ecclesias- 
tical Court;  for  the  provisions  intended  them  arise  originally  out  of 
lands,  and  their  proper  remedy  in  this  case  is  in  a  Court  of  Equity. 
Dyer  15 1.  264:  H<,b.  263:  2  Hal.  Abr.  284,  5:  2  Show.  30:  Cro.  Car. 
16. 

But  if  a  rent  be  devised  out  of  a  farm  for  years,  the  Ecclesiastical 
Courts  may  hold  plea  thereof;  for  the  term  for  years,  being  only  a 
chattel,  is  testinncntary,  consequently  the  rent  devised  thereout.  1 
Sid.  279:  2  Keb.  5:  1  Lex-.  179. 

The  rights  to  ofTices  for  life  in  the  Ecclesiastical  Courts,  or  Courts 
of  Admiralty,  are  determinable  at  Common  Law;  as  in  the  question 
concerning  the  validity  of  two  patents,  by  which  the  office  of  Regis- 
trar to  a  Bishop  was  granted;  it  was  held,  that  this  should  notbetiied 
in  the  Spiritual  Court,  though  the  subject-matter  be  spiritual;  because 
the  office  itself  being  matter  of  freehold,  is  for  that  reason,  of  tempo- 
ral cognizance.  2  Kal.  jibr.  283,  6:  A'oy  91 :  Latch.  228:  Palm.  450: 
Godb.  390:  Cro.  Car.  65:  2  Rol.  Rep.  306:  Raym.  88:  1  Lev.  125:  4 
Mod.  27:  Comb.  306. 

When  the  right  of  election  to  the  office  of  Canon-residentiary,  a 
freehold  office,  is  in  the  Dean  and  Chapter,  a  Prohibition  shall  go  to 
the  Bishop,  claiming  a  right  to  present  by  lapse,  under  pretence  of 
his  visitatorial  authority.  1  Term  Rep.  650. 

Trespass  on  a  glebe,  being  freehold,  cannot  be  determined  in  the 
Ecclesiastical  Court.  Bro.  Jurisdiction^  pi.  .\\. 

A  parson  libelled  against  the  defendant  in  tile  Spiritual  Court  of 
York  for  having  cut  elms  in  the  church-yard;  and  a  Prohibition  was 
granted,  on  suggestion  that  they  grew  on  his  freehold.  I  Ld.  Raym. 
212. 

If  a  remedy  be  given  in  any  case  by  statute,  in  a  Temporal  Court, 
a  Prohibition  lies  to  the  Spiritual  Court,  if  a  suit  be  there,  though 
the  matter  be  of  a  spiritual  nature;  except  w  here  the  jurisdiction  of 
the  Spiritual  Court  is  saved  by  the  same  statute.  1  lint.  96,  b. 

Preaching  without  licence  is  within  the  act  of  Uniformity,  and 
therefore  Prohibition  lies  to  a  suit  in  the  Spiiitual  Court  lor  it.  L'ori. 
345. 

A  Prohibition  lies  to  a  suit  for  marrying  without  banns  or  licence, 
since  f.tuf  26  Ceo.  2.  c.  33-  by  which  it  is  made  felony.  2  li'ih.  79. 

But  Prohibition  does  not  lie  to  a  suit  in  the  Ecclesiastical  Court 
against  a  Quaker  for  repairs  of  the  church,  on  ital.  7  isf  8  U.S.  c.  34; 
though  the  act  gives  a  remedy  before  Justices  of  the  Peace;  for  the 
old  remedy  is  not  taken  away:  nor  in  the  case  of  small  tithes,  under 
Stat.  7      8  /r.  3.  c.  6.  Port.  347. 


PRO 


351 


For  more  learning  on  this  subject,  see  4  .Vew  .Ibr.  and  1 7  1 8 
Vin.  w^Ar.  and  Kyd*s  Com.  Dig.  under  title  Prohibition. 

Prohibitio  de  vasto,  direct*  Parti,  A  judicial  writ  directed 
to  the  tenant,  prohibiting  him  from  making  waste  on  the  land  in  con- 
troversy, during  the  suit.  Jifg.  Judic.  21. 

A  Prohibition  shall  be  granted  to  any  one  who  commi'.s  waste, 
either  in  the  house  or  buildings  of  the  incumbent  of  a  spiritual  liv- 
ing or  who  cuts  down  trees  on  the  glebe,  or  doth  any  other  waste. 
Moor9\7. 

PRO  INDIVISO,  For  undi-jiilfd.']  The  possession  or  occupatioR 
of  lands  or  tenements  belonging  to  two  or  more  persons,  whereof  none 
knows  his  several  portion;  as  coparceners  before  partition.  Bract,  lib. 
5.  See  title  Parceners. 

PROLES,  Lai.']  Progeny;  Such  issue  as  proceeds  from  a  lawful 
marriage;  though  if  the  word  be  used  at  large,  it  may  denote  others. 

PROLOCUTOR  OF  the  Convocation-House,  Prohcutor  domUs 
con-vocaiionis.]  An  officer  chosen  by  ecclesiastical  persons,  publicly 
assembled  in  convocation  by  virtue  of  the  King's  writ  at  eveiy  Par- 
liament: there  are  two  Prolocutors,  one  of  the  higher  House  of  Con- 
vocation, the  other  of  the  lower  House;  the  latter  of  which  is  chosen 
by  the  lower  House,  and  presented  to  the  Bishops  of  the  higher  House 
as  their  Prolocutor,  that  is  the  person  by  whom  the  lower  House  of 
Convocation  intend  to  deliver  their  resolutions  to  the  upper  House, 
and  have  their  own  House  especially  ordered  and  governed;  his  of- 
fice is  to  cause  the  clerk  to  call  the  names  of  such  as  are  of  that  Housej 
when  he  sees  cause;  to  read  all  things  propounded,  gather  suffrages, 
i^c.  See  further  title  Convocation. 

PROMISE;  See  .'Issumfisit. 

PRtiMISSORV  NOTES:  See  title  Bill  of  Exchange. 

PROMOTERS,  Promotores.1  Persons  who  in  popular  and  penal 
actions  prosecuted  offenders,  in  their  name  and  the  King's,  as  infor- 
mers, having  part  of  the  fines  or  penalties  for  their  reward:  they  be- 
longed chiefly  to  the  exchequer  and  King's  Bench;  and  Sir  Edward 
Coke  calls  them  tuvbidum  fyominum  genus.  3  In-it.  191. 

To  PROMULGE  A  LAW,  Promulgare  Legem.']  To  declare, 
publish,  and  proclaim  a  Law  to  the  people;  and  so'  promulged, //ro- 
mulgatu.'t,  signifies  published  or  proclaimed.  See  stat.  6  H.  6.  c.  4:  1 
Comm.  45:  and  this  Dictionary,  title  Statute. 

PRONOTARY;  See  Prothonotary. 

PROOF,  The  shewing  the  truth  of  any  matter  alleged,  or  the  trial, 
or  making  out,  of  any  thing,  by  a  Jury,  witnesses,  Cfc. 

Braeton  says,  there  is  Probatio  dufilex^  viz.  Viva  voce.,  by  witnesses; 
and  Probatio  mortua,  by  deeds,  writings,  fs'r. 

Proof,  according  to  Litlu^  is  either  in  giving  evidence  to  a  Jury  on 
a  trial,  or  else  on  interrogatories,  or  by  copies  of  records,  or  e.xem- 
pliBcations  of  them.  2  Lit.  ..Ibr.  393. — Though  where  a  man  speaks 
generally  of  Proof,  it  shall  be  intended  of  Proof  by  a  Jui^-,  which  in 
the  slricl  signification  is  legal  Proof.  3  Dulst.  55. 

Condition  of  a  bond  was  to  pay  such  money  as  an  apprentice  should 
mispend,  on  Proof  made  by  the  confession  of  the  apprentice  or  other- 
wise; and  it  was  held,  that  although  generally  Proof  shall  be  intended 
to  be  made  on  a  trial  by  Juiy,  in  this  case  it  being  referred  to  the 
confession  of  the  parly,  it  is  sufiicient  if  he  confess  it  under  his  hand. 
Cro.  Jac.  .'S  1 . 
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It  halh  been  iiisistcil,  thai  the  Law  knows  no  other  Proof  but  be- 
fore a  Jury  in  a  judicial  way,  and  that  which  is  on  record;  but  if  the 
Proof  is  modified  by  the  agreement  of  the  parlies,  that  it  shall  be  in 
such  a  manner,  or  before  such  a  person,  thai  niotlificalion  which  al- 
lows another  manner  of  Proof  shall  be  observed  and  prevail  against 
the  legal  construction  of  the  word  Proof.  ■'ii<l.  313:  2  /.ufw.  436. 

In  aiticles  the  panics  bounil  Ihcnisclves  in  the  penalty  of  100/.  i5*f . 
to  be  paid  on  due  Pj-oof  of  a  breach;  Proof  at  a  trial  will  maintain  the 
action,  i-wri;-.  411.  See  fui'tbcr  litie  At'/t/cMri". 

PKO  PAR  rmUS  LIHKHANUIS,  An  aniicnt  writ  for  partition 
of  lands  between  coheirs.  Krg.  Orig.  316.  Sec  title  Parceners. 

PROPF.U  I'EUDS;  See  tiile  Tenwea  I. 

PROPERTY,  I'rofirieiai.']  The  highest  ri^ht  a  man  can  have  to 
any  tl.int;;  being  used  for  that  right  which  one  hath  to  lands  or  tene- 
ments, goods  or  chattels,  which  no  way  depend  on anothernian's cur- 
tesy. 

Before  men  entered  into  society  there  was  not  any  Property,  but 
an  universal  right  instead  of  it;  every  man  might  then  take  to  his 
use  what  he  pleased,  and  retain  it,  if  he  had  sufhcienl  power:  but 
when  men  entered  into  society,  and  industry,  aits  arid  sciences  were 
introduced.  Property  was  gained  by  various  means;  for  the  securing 
whereof,  proper  laws  were  ordained- 

It  seems,  that  the  abstract  right  of  Property  originates  in  Occufim- 
cy,  or  when  uny  thing  is  separated  for  private  use  from  the  common 
stores  of  naiurc:  anil  this  appears  agreeable  to  the  reason  and  senti- 
ments of  mankind,  prior  to  all  civil  esiabU<:hments.  See  2  Comm.  c. 
1;  and  1.;  and  this  Dictionary,  titles  Occii/mnI;  l  ibrrCy;  Title. 

According  to  our  law.  Property  in  lands  and  tenements  is  acquired 
either  by  emry,  descent  by  law,  or  conveyance;  and  in  goods  or  chat- 
tels, it  may  be  gained  many  ways,  though  usiuUy  by  deed  of  gift,  or 
bargain  and  sale.  2  Lil  Mr.  400. 

Por  preserving  Property  the  Law  hath  these  rules: 

1st,  No  man  is  to  deprive  another  of  his  Property  or  disturb  him 
m  enjoying  it. 

2dly,  Every  person  is  bound  to  lake  due  care  of  his  own  Property, 
so  as  the  neglect  thereof  may  not  injure  his  neighbour. 

3dly,  All  persons  must  so  use  then-  right,  thai  they  do  not,  in  the 
manner  of  doing  it,  damage  iheir  ncighboin  's  Property. 

There  are  also  three  sorts  of  Properties,  f;;.  Property  absolute; 
Property  qualified;  and  Property  possessory;  an  absolute  proprietor 
hath  an  absolute  power  to  dispose  of  his  estate  tis  he  pleases,  subject 
to  the  law  s  of  the  land.  The  husband  hath  a  qualified  property  in  his 
wife's  land,  real  chattels  and  debts;  but  in  her  chattels  personal,  he 
bath  an  absolute  Property.  Ploifd.  5. 

The  right  of  possession  of  real  Properly,  though  it  carries  with  it  a 
strong  presumption  is  not  always  conclusive  evidence  of  the  right  of 
Properly,  which  may  still  subsist  in  another  man;  for  as  one  man  may 
have  the  possession,  and  another  the  right  of  possession,  which  is  re- 
covered by  possessory  actions;  so  one  man  may  have  the  right  of  pos- 
session, and  so  not  be  liable  to  eviction  by  any  possessory  action,  and 
another  may  have  the  right  of  Properly  which  cannot  be  otherwise 
assericd  than  by  a  IVrit  of  Right.  3  Comm.  c.  10.  Sec  this  Diet  titles 
.iclion;  U'ril  <,/  Rigli'. 

Property  in  chattels  personal  may  be  either  in  /lotsestioni  which  is 
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where  a  man  hath  not  only  the  right  to  enjoy,  but  hath  the  actual  en- 
joyment oi  the  thing;  or  else  it  is  in  action;  where  a  man  hath  only  a 
bare  rijjht,  without  any  occupation  or  enjoyment:  and  of  these  the 
former,  or  Property  in  posisession,  is  cUvidetl  into  two  sorts,  an  abso- 
lute and  a  tftialijird  Property.  Property  in  possession  abaoluie  may  be 
in  all  inanimate  things^  and  in  all  such  animals  as  are  naturally  tame; 
a  qualified  Property  is  had,  under  certain  circumstances,  in  wild  ani- 
mai«f  bemg  tamed;  or  being  unable  to  escape  firofitrr  imfiolcniiam^  a-S 
birds  in  the  nest;  or  may  be  obtained  profiler  fxrivile^um^  by  the  pri- 
vilege of  hunting,  ^c.  in  exclusion  of  others.  So  a  qualified  Property 
exists  in  the  elements  of  light,  air,  and  water.  See  2  Comm.  c.  25. 

Every  owner  of  goods,  i:^r.  hath  a  general  Property  in  them;  though 
a  legatee  of  goods  hath  no  Property  in  the  goods  given  him  by  will 
until  actually  delivered  him  by  the  executor,  who  hath  ^the  lawful 
possession.  See  title  Legacy. 

And  though,  by  a  bare  agreement,  a  bargain  and  sale  of  goodsmay 
be  so  far  perfected,  without  delivery  or  payment  of  money,  that  the 
parlies  may  have  an  action  of  the  case  for  non-performance,  yet  no 
Property  vests  until  delivery-;  therefore  it  is  said,  if  a  second  buyer 
gels  delivery,  he  has  the  better  title.  3  Salk.  61,  52. 

But  if  one  covenant  with  me,  that  if  1  pay  him  so  much  money  such 
a  day,  I  shall  have  his  goods  in  such  a  place,  and  1  pay  him  the  mo- 
ney: this  is  a  good  sale,  and  by  it  1  have  the  Property  of. the  goods-. 
27  tJ.  8.  16.  See  titles  .^^r/rmrH/;  Fraud. 

As  to  property  of  Things  in  Possession  or  Action; 

In  Possession,  it  is  generally,  when  no  other  can  have  them  fron> 
the  owner,  or  with  him,  without  his  act  or  default;  or  specially,  when 
some  other  hath  an  Interest  with  him,  or  where  there  is  a  Property 
also  in  another  as  well  as  in  the  owner;  as  by  bailment,  delivery  of 
things  to  a  carrier,  or  innkeeper,  where  goods  are  pawned  or  pledged, 
distrained  or  leased,  Sec.  And  property  in  Action,  is  when  one  hath 
an  mtei'est  to  sue  at  law  for  the  things  themselves,  or  for  damages  for 
them;  as  for  debts,  wrongs,  Sec  and  all  these  things,  in  possession,  or 
action,  one  may  have  in  his  own  right,  or  in  the  right  of  another,  as 
executor.  IVood's  Inxt.  314. 

A  person  hath  such  a  special  Property  in  goods  delivered  liim  to 
keep,  that  he  may  maintain  actions  against  strangers  who  take  them 
out  of  his  possession;  so  of  things  delivered  to  a  carrier,  and  when 
goods  are  pawned,  &c.  JJl.  jibr.  400,  401. 

An  executor  or  administrator  hath  the  property  of  the  goods  of  the 
deceased.  But  a  servant  hath  neither  a  general  or  special  Property 
in  his  master's  goods;  therefore  to  take  them  from  his  master  may 
be  trespass  or  felony,  according  to  the  value  and  other  circumstances. 
Gotdf:h.  72.  See  titles  Servant;  Afifirentice. 

If  a  man  hires  a  horse,  he  hath  a  special  property  in  the  horse  dur- 
ing the  time,  against  all  men,  even  against  the  right  owner;  against 
wIjuu)  he  may  have  an  action,  if  he  disturbs  him  in  the  possession. 
Cra.  KUz.  236.  But  it  hath  been  adjudged,  that  if  a  man  deliver  goods. 
Sec.  to  another  to  keep  fora  certiiin  lime,  and  then  to  re-deliver  thcmi 
if  he  :o  whom  they  were  delivered  sell  them  in  open  market,  before 
the  day  appointed  for  the  re-delivery,  the  owner  may  seize  them  wher- 
ever he  finds  them,  because  the  general  Properly  was  always  in  him, 
and  not  altered  by  the  sale.  Oodb.  160:  3  Ar^\  Jbr.  18.  And  if  one  de- 
livers a  horse  or  other  cattle,  or  goods,  to  anollier  to  keep,  and  he 
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kills  the  horse  or  spoils  the  goods,  trespass  lies  against  him;  for  by 
the  killing  or  spoiling,  the  Property  is  destroyed.  5  Re/i.  1 3.  See  title 

Baitmtnt. 

If  a  s\varn\  of  bees  light  on  a  tree,  they  are  not  the  owner's  of  the 
tree,  till  covered  with  his  hive;  no  more  than  hawks  that  have  made 
their  nests  there,  Stc.  But  their  yoiing  ones  will  be  his  Property,  and 
for  them  he  may  have  trespass.  Doci.  V  Htud.  c.  5:  Co.  Liir.  145. 

A  man's  gccsc,  &c.  Ily  away  out  of  sight,  wherever  they  go,  he  hath 
still  a  Property  in  ihem.  Siauntlf.  Hi.  1.  c.  162.  3  AVir/i.  .'J6r.  111. 

Wild  beasts,  deer,  hares,  conies,  Stc.  though  they  belong  to  a  man 
on  accoiiitt  of  his  game  and  pleasure,  none  can  have  an  absolute  real 
Property  in;  b\it  if  they  are  inclosed  and  made  lame,  there  may  be  a 
qualified  and  possessory  Property  in  them.  See  title  Game. 

One  may  have  absolute  Property  in  things  of  a  base  nature,  as  mas- 
tiff dogs,  hounds,  spaniels,  &c.  but  not  in  things  fenc  nature,  unless 
when  dead.  Dall.  371:  J-inch  176:  II  Kr/i.  50:  Kaum.  16. 

Property  in  lands,  goods,  and  chattels,  may  be  forfeited  or  lost,  by 
treason,  felony,  flight,  outlawry;  also  of  goods  by  their  becoming  deo- 
dand,  waif,  cstray.  Sec.  Back.  Etem.  77,  78.  Sec  title  Porfriiurc. 

PHOi'EnTY  i\  Highways,  Uc.  He  who  hath  the  land  which  lies 
on  both  sides  the  Highway,  hath  the  Properly  of  ihe  soil  of  the  High- 
way in  him,  notwiihsianding  the  King  hath  the  privilege  for  his  peo- 
ple to  pass  through  it  at  their  pleasure;  for  the  Law  presumes  that 
the  way  was  at  first  taken  out  of  the  lands  of  the  parly  who  owns  the 
lands  lying  on  both  sides  the  w'ay:  And  divers  lords  of  manors  claim 
the  soil  as  part  of  their  waste.  2  IJll.  ^lir.  400.  See  title  High:vay. 

If  the  sea  or  a  river,  by  violent  incursion,  carries  away  the  soil  or 
ground  in  so  great  a  tjuantiiy,  that  he  who  had  the  property  in  the 
soil  can  know  where  his  land  is,  he  shall  have  his  land:  but  if  his  soil 
or  land  be  insensibly  wasted  by  the  sea  or  river,  he  must  lose  his  Pro- 
perly, because  he  cannot  prove  which  is  his  land.  Pascli.  1650.  See 
title  Occuftant, 

A  tenant  hath  only  a  special  properly  in  the  trees  on  the  lands  de- 
mised, so  long  as  ihey  remain  part  of  the  freehold;  for,  when  they 
are  severed,  his  Property  is  gone.  1 1  Kelt.  82. 

Proi'Erty  alteked.  a  man  borrows  or  finds  my  goods,  or  takes 
them  from  me:  neither  of  these  acts  will  alter  the  Property.  Bro. 
I'ro/ierl.  27. 

If  one  having  taken  away  com,  make  it  into  malt;  turn  plate  into 
money,  or  timber  into  a  house,  &C.  the  Property  of  them  is  altered. 
Dodderidge  Law  1  32,  1  33. 

And  where  goods  are  generally  sold  in  a  market  overt,  for  a  valua- 
ble consideration,  and  without  fraud,  it  alters  ihe  Property  thereof.  S 
Re/t.  83.  Except  in  some  particular  cases.  See  title  Market. 

To  alter  or  transfer  Property,  is  lawfid;  but  to  violate  Property  is 
never  law  ful.  Properly  being  a  sacred  ihing  w  hich  ought  not  to  be  vio- 
lated. And  every  man  (if  he  hath  not  forfeited  it)  hath  a  Property  and 
a  right  allowed  him,  to  defend  his  life,  liberty,  and  estate;  and  if 
either  be  violated,  the  Law  gives  an  action  10  redress  the  injury  and 
punish  the  wrong.  2  Lil.  Mr.  400.  See  title  J.iberiv. 

PROPHECIES,  ^ro/Mrrf*.]  The  foretelling  of  things  to  come, 
in  hidden  mysterious  speeches;  w  hereby  coninioltons  have  been  of- 
ten caused  in  the  kingdom,  and  attempts  made  by  those  to  whom  such 
speeches  promised  good  success,  though  the  words  were  mystically 
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framed,  and  poiated  only  to  the  cognizance,  arms,  or  some  other  qual- 
ity of  the  parties.  I3ut  these,  for  distinction  sake,  are  called  false  or 
funtaHticai  Fro/ihccieit. 

False  Prophecies,  (where  persons  pretend  extraordinary  commis- 
sions I'rom  God)  to  raise  jealousies  in  the  people,  to  terrily  them  from 
impending  judgments,  ^c.  are  punishable  at  Common  Law,  as  im- 
postures: They  are  reckoned  by  Btackslme  among  oBcnces  against 
the  public  peace;  and  were  punished  capitally  by  ntut.  1  K.  6.  c.  12. 
which  was  repealed  in  the  reign  ol  Queen  Mary.  And  now  by  slat.  5 
Jiliz.  c.  15.  none  shall  publish  or  set  forth  any  false  Prophecy,  with 
an  intent  to  make  any  rebellion  or  disturbance,  ou  pain  of  10/.  for  the 
first  offence,  and  a  year's  imprisonment;  and  ibr  the  second  offence  to 
forfeit  all  his  goods  and  chattels,  and  suffer  impi  isonment  during  life: 
The  prosecution  to  be  within  six  months.  See  3  Inst.  123,  129.  and 
this  Diet,  litle  Conjuration. 

PROPORTION,  Pro/iortio.]  See  De  Onerando  pro  Rata  Por- 
tionis. 

PROPORTUM,  Pur/ioM.]  Intent  or  meaning.  Cowell. 

PROPOUNDERS.  The  85th  chapter  of  Coke's  3d  Institute  is 
intitled,  against  Monopolists,  Propounders,  and  Projectors,  where 
it  seems  to  signify  the  same  as  Monopolists.  Coweli: — rather  as  Pro- 
jectors. 

PROPRIETARY,  Profirielarius.']  He  who  hath  a  property  in  any 
thing,  <]U£  nutlius  arbitrio  est  obnoxiui  but  was  heretofore  cliiefly  used 
for  him  who  had  the  fruits  of  a  benefice  to  himself,  his  heirs  and  suc- 
cessors, as  abbots  and  priors  had  to  them  and  their  successors.  See 
title  .I/tJtro/iriations. 

PROPRIETATE  PROBANDA,  A  writ  to  the  Sheriff  to  inquire 
of  the  property  of  goods  distrained,  when  the  defendant  claimcth  pro- 
perty on  a  Rejitevin  sued;  for  the  Sherifl"  cannot  proceed  till  tliat  mat- 
ter is  decided  by  writ;  and  if  it  is  found  for  Uic  plaintiff,  then  the  She- 
riff is  to  make  replevin;  but  if  for  the  defendant,  he  can  proceed  no 
further.  M  £.  77:  J-'inch  316.  450:  Co.  Lit.  145.  4.  See  title  Re- 
fitcvin, 

PRO  RATA,  Pro  /iro/ioriione.']  In  proportion: — .\s  joint-tenants, 
Uc.  arc  to  pay/iro  Kola,  i.  e.  in  proportion  to  their  estates.  The  term 
is  also  applied  to  an  obligation,  where  two  or  more  have  become  l>ound 
jointly  to  pay  a  sum  of  money.  In  such  a  case,  each  of  the  obligors 
is  said  to  lie  lial)le  /iro  rata  /larie,  or  pro|urtionally:  in  contradistinc- 
tion to  these  obligations  by  which  the  obligors  arc  bound  jointly  and 
severally,  by  w  hich  each  is  liable  for  the  whole  debt.  See  titles  Joint 
tenants;  Parceners. 

PROROGUE,  To  prolong  or  put  off  to  another  day.  See  title  Par. 
liament. 

PROTECTION,  Proteclio.']  Is  generally  taken  for  that  benefit  and 
safety  w  hich  every  Sul)ject  hath  by  the  King's  Laws;  every  man  who 
is  a  loyal  Subject  is  in  the  King's  Protection;  and,  in  this  sense,  to  be 
out  of  the  King's  Protection,  is  to  be  excluded  tlie  benefit  of  the  Law. 
See  title  Pramunire. 

In  a  special  signification,  a  Protection  of  the  King  is  an  act  of  grace, 
by  writ  issued  out  of  Chanceiy,  which  lies  where  a  man  passes  over 
the  sea  in  the  King's  service;  and  by  this  writ  (when  allowed  in 
Court)  he  shall  be  quit  from  all  personal  and  real  suits  between  him 
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and  any  other  person;  except  assises  of  vtrvet  di»»rinn,  assise  of  dar* 

rein  /irescnimeni,  attaints,  Js'c.  until  liis  return.  '2  /.//.  .iA> .  398 

This  term  is  thus  further  cxpla'med,  x/'r.  Piotection  is  an  immu- 
nity granted  by  (lie  King  to  a  certain  person,  to  be  free  from  suits  at 
Law  lor  a  certain  time,  and  for  some  reasonable  cause;  and  it  is  a 
branch  of  the  King's  prerogative  so  to  do:  There  are  two  sorts  of 
these  Prelections,  one  is  cum  ctauKula^  t^oiuniun;  and  of  that  Protec- 
tion there  are  tiiree  particulars;  one  is  called  (juia  /trofecturtts,  and  is 
for  him  who  is  going  beyond  sea  in  the  King's  service;  another  is 
guia  moraturux^  which  is  for  him  who  is  already  abroad  in  the  King's 
service,  as  an  ambassador,  £cc.  and  another  is  for  the  King's  debtor, 
that  he  be  not  shed  till  the  King's  debt  is  satisfied.  The  other  sort  of 
Protection  is  cum  clausula^  J^otumus^  ijfc.  which  is  granted  to  a  spi- 
ritual corporation,  that  their  goods  or  chattels  be  not  taken  by  the  Of- 
ficer of  the  King,  for  the  King's  service;  it  may  likewise  be  granted 
to  a  spiritual  person  single,  or  to  a  temporal  person.  Ufg.  Ori^.  23. 

By  the  Common  Law  the  King  might  take  his  debtor  into  his  Pro- 
tection, so  that  no  one  might  sue  or  arrest  him  till  the  King's  debt 
were  paid.  JV.  B.  28:  Co.  Lit  131:  But  by  siai.  25  E.  3.  s(.  5.  c. 
19.  notwithstanding  such  Protection,  another  creditor  may  proceed  to 
judgment  against  him  with  a  stay  of  execution,  till  the  King's  debt 
be  paid:  unless  such  creditor  will  undertake  for  the  King's  debt,  and 
then  he  shall  have  execution  for  both.  3  Comm.  c.  19. 

On  a  person's  going  over  sea  in  the  service  of  the  King,  writ  of 
Protection  shall  issue,  to  be  quit  of  suits  till  he  return;  and  then  a  re- 
summons may  be  had  against  him:  But  one  may  proceed  against  a  de- 
fendant having  such  Protection,  until  he  comes  and  shews  the  Pro- 
tection in  Court,  and  hath  it  allowed;  when  his  plea  or  suit  shall  go 
sine  die;  though  if  after  it  appears  that  ilie  party  who  hath  the  Protec- 
tion goes  not  about  the  business  for  « liicli  the  protection  was  granted, 
the  plaintiff  may  have  a  repeal.  &c.  Terms  dr  Ley:  2  Lit.  Mr.  398. 
And  by  slat.  Si  E.  1.  si.  1.  the  plaintiff  may  challenge  the  Protection, 
and  aver,  that  the  defendant  was  within  the  four  seas;  or  not  in  the 
King's  service,  &c. 

A  Protection  is  to  be  made  for  one  year,  and  may  be  renewed  from 
year  to  year;  but  if  it  be  made  for  two  or  three  years,  the  Justices  will 
not  allow  it:  And  if  the  King  granta  Protection  to  his  debtor,  that  he 
be  not  sued  till  his  debt  is  paid;  on  these  Protections  none  shall  be  de- 
layed; the  parly  is  to  answer  and  go  to  judgment,  and  execution  sliall 
be  staid.  Co.  Lit.  I  SO:  See  ante,  and  siai.  25  Ed.  3.  c.  19. 

The  King  granted  a  Protection  to  one  of  his  debtors;  and  on  de- 
murrer it  was  alleged,  that  hy  stui.  25  Kd.  3,  st.  5.  c.  19.  Protections 
of  this  kind  are  expressly,  that  none  shall  be  delayed  on  them;  and 
the  Court  ordered,  that  when  it  came  to  execution  they  would  advise; 
so  a  rcsfiondeas  ouster  was  awarded.  Cro.  Jac.  477. 

In  all  Protections  there  ought  to  be  a  cause  shewn  for  granting 
thcni:  If  obtained  pending  the  suit,  they  are  bad;  and  a  person  giving 
bail  to  an  action  on  arrest,  it  is  said,  may  not  plead  his  Protection;  one 
may  not  be  discharged  out  of  prison  to  which  he  is  committed  in  ex- 
ecution, by  Protection  to  serve  the  King,  Sec.  Nor  will  a  Protection 
be  allowed  where  a  person  is  taken  on  a  capias  utht^utum,  after  judg- 
ment; for  though  the  ca/iiat  uilagaium  is  at  the  King's  suit  in  the  first 
place,  it  is  in  the  second  degree  for  the  Subject.  Laicli.  197.  1  Lean- 
185:  Uuer  162:  Hob.  1 15. 
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But  in  action  on  asiumfisit  a  Protection  under  the  Great  Seal  was 
brought  into  Court,  for  that  defendant  was  in  the  wars  in  J'landera, 
i^c.  and  it  was  allowed  lhouj;h  after  an  exigent.  3  Lev.  332. 

A  Plaintiff  in  an  action  cannot  cast  a  Protection;  ibr  the  Protec- 
tion is  for  the  defendant,  and  shall  be  always  for  him,  if  it  be  not  in 
special  cases  where  the  plaintiff  becomes  defendant.  jVew  A'ar.  Br, 
62.  And  no  protection  shall  be  allowed  against  the  King.  Co.  Lit. 
131. 

A  Protection  to  save  a  default,  is  not  good  for  any  place  within  the 
king;dom  of  England:  And  regularly  it  lies  only  where  the  defendant 
or  tenant  is  dcmandable;  for  the  Protection  is  to  excuse  his  default, 
which  cannot  be  made  when  he  is  not  demanded.  Jenk.  Cent.  66.  94. 

These  Protections  are  now  very  rarely  used;  the  last  instance  of 
one  was  in  1692,  when  King  UWiam  111.  granted  one  to  Lord  Cutts^ 
to  protect  him  from  being  outlawed  by  his  tailor.  3  Lev.  332. 

FoBM  of  the  Writ  of  Pkotection: 
George  the  Third,  kc.  To  all  and  singular  Slfri^Tsy  tsfc.  and  others^ 
who  shall  see  and  hear  our  preaent  letterny  Greeting.  Know  you,  that 
we  have  taken  into  our  .•^/itciai  Protection  A.  li.  and  all  his  servants, 
landsy  and  tenements, good n  and  chattels^  in,  t2*f.  in  the  county  ofS.  and 
in,  l^c.  and  also  all  his  writings  whatsoever:  Therefore  We  command 
you,  tfmt  you  protect  and  drfvnd  the  said  A.  B.  and  his  servants^  <Jfc. 
aforesaid,  not  doing  to  him  or  them,  or  any  of  them,  or  permitting  to  be 
done  to  them,  any  injury^  damage,  or  violence,  on  pain  of  grievous  for- 
feiture^ ISf'c.  In  testimony  of  which,  is'c.  for  one  year  to  endure.  In 
Witness,  £cc. 

pROTKCTiON  OF  Amdassadohsj  Sec  jimbasiadors. 
Protection  of  Children;  See  lilies  Parent;  Bastard;  Poor;  Ho- 
micidc. 

Protection  of  Parliament;  See  titles  Parliament;  Privilege. 

Protection  of  the  Coukts  at  Westminster.  The  Protection 
of  the  Court  of  H.  R.  is  allowed  for  any  person  who  attends  his  own 
business  in  that  Court)  or  by  virtue  of  any  mbpxna.  See  titles  Arretti 

Privilege. 

PROTFXTIONIBUS,  The  statute  allowing  a  challenge  to  be  en- 
tered against  a  Protection,  &c.  33  Ed.  \.  si.  1.  See  title  Protection. 

PROTEST,  Proieatatio.']  Hath  two  applications;  one,  by  way  of 
caution,  to  call  witnesses,  (as  it  were,)  or  openly  affirm  that  he  doth 
either  not  at  all,  or  but  conditionally,  yield  his  consent  to  any  act,  or 
un:o  the  proceeding  of  a  Judge  in  a  Couil,  wherein  his  jurisdiction  is 
doubtful,  or  to  answer  on  his  oath  further  ilian  by  Law  he  is  bound. 
See  Plowden  676.  and  Reg.  Orig.  306. 

The  other  is  by  way  of  complaint,  as  to  protest  a  man's  bill.  See 
(atle  Hills  of  Exchange. 

Kach  Peer  has  a  right,  by  leave  of  the  House,  when  a  vote  passes 
contrary  to  his  sentiments,  to  enter  his  dissent  on  the  Journals  of  the 
iiouse,  with  the  reasons  of  such  dissent;  which  is  usually  styled  his 
Protest.  Sec  title  ParliammtX .  1. 

PRtiTr.S  TATION,  Protrstaiio.]  A  defence  or  safeguard  to  the 
party  who  maketh  it,  from  being  concluded  by  the  action  he  is  about 
to  do,  that  issue  cannot  be  joined  by  it.  Plowd.  276,  See  title  Plead- 
ing- 
It  is  a  form  of  pleading  when  one  does  not  directly  affirm  or  denv 
Vol.  V.  2  U 
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any  thing  alleged  by  another,  or  which  he  himself  allegeth.  Coviell. 
As,  /irotemando  that  he  made  no  testament  flro  ftlacilo,  that  he  made 
not  the  plaintiff  his  executor;  because  if  he  made  no  testament  he 
could  make  no  executor.  Hcaih'x  Max.  26.  cites  Fl.  C.  276. 

Coie  delines  a  Protestation  to  be  u«  exclusion  of  a  concluaion.  1  Intt. 
124.  For  tile  use  of  it  is,  to  save  the  party  fi-oni  beinj^  concluded  with 
respect  to  some  fact  or  circumstance,  which  cannot  be  directly  afhrm* 
ed  or  denied  without  falling  into  duplicity  of  pleatling;  and  which  yet, 
\  if  he  did  not  thus  enter  his  Protest,  he  might  be  deemed  to  have  ta- 

citly waived  or  admitted.  Thus,  while  tenure  in  villeuage  subsisted, 
if  a  villein  had  brought  an  action  against  his  lord,  and  the  loitl  was  in- 
clined to  try  the  merits  of  the  demand,  and  at  the  same  time  to  pre- 
vent any  conclusitjn  against  himself  that  he  had  waived  his  signiorj'^ 
he  could  not  in  this  case  both  plead  affirmatively  that  the  plaintiff  was 
his  villein,  and  also  take  issue  upon  the  demand;  for  then  his  plea 
would  have  been  double,  as  the  former  alone  would  have  been  a  good 
bar  to  the  action:  but  he  might  have  alleged  the  villeuage  ol  the 
plaintiff,  by  way  of  protestation,  and  then  have  denied  the  demand. 
By  this  means  the  future  vassalage  of  the  plaintiff  was  saved  to  the 
defendant,  in  cuse  the  isaue  was  found  in  his  (the  defendant's)  favour: 
for  the  protestation  prevented  that  conclusion,  which  would  other- 
wise have  resulted  from  the  rest  of  his  defence,  that  he  had  enfran- 
chised the  plaintiff;  since  no  villein  could  maintain  a  civil  action 
against  his  lord.  Co.  Lit.  126.  So  also,  if  a  defendant,  by  way  of  in- 
ducement to  the  point  of  his  defence,  alleges  (among  oilier  matters) 
a  particular  mode  of  seisin  or  tenure,  wlii-  h  the  plaintifi  is  unwilling 
to  admit,  and  yet  desires  to  take  issue  on  the  principal  point  of  the 
defence,  he  must  deny  the  seisin  or  tenure  by  way  of  Piotebtation, 
and  then  traverse  the  defensive  matter.  So  lastly,  if  an  award  be  set 
forth  by  the  plaintiff,  and  he  can  assign  a  breach  in  une  part  of  it,  (viz. 
the  non-payment  of  a  sum  of  money)  and  yet  is  afraid  to  admit  the 
performance  of  the  rest  of  the  award,  or  to  aver  in  general  a  non-per- 
formance of  any  part  of  it,  lest  something  should  appear  to  have  been 
performed;  he  may  save  to  himself  any  advantage  he  might  hereafter 
make  of  the  general  non-performance,  by  alleging  that  by  Protesta- 
tion; and  plead  only  the  non-payment  of  the  money.  3  Comm.  c.  20. 
/>.  312. 

Protestation  is  said  to  be  of  two  kinds,  1  st,  When  a  man  pleads  any 
thing  which  he  dare  not  directly  affirm,  or  cannot  ])lead,  for  fear  of 
making  his  plea  double;  as  if  in  conveying  to  himself  by  his  plea  a 
title,  he  ought  to  plead  divers  descents  by  divers  persons,  and  he  dare 
not  affirm  that  they  were  all  seised  at  the  time  of  their  death,  or  al- 
though he  could  do  it,  yet  it  will  be  double  to  plead  tw  o  descents,  of 
both  which  each  one  by  itself  may  be  a  good  bar,  then  the  defendant 
ought  to  plead  and  allct^e  the  matter,  introducing  the  word  flrotestan- 
ito;  as  to  say  (by  Protestation)  that  such  a  one  died  seised,  &c.  and 
that  the  adverse  party  cannot  traverse.  2dly,  When  one  is  to  answer 
two  matters,  and  yet  by  law  he  ought  to  plead  but  to  one,  then  in  the 
beginning  of  his  plea  he  may  say  /iroUKtando  non  co^noscrudo  such 
part  of  the  matter  to  be  true,  (and  then  making  his  plea  further)  aed 
ftro  filacito  in  hnc  /tartp^  ijfc.  and  so  he  may  take  issue  on  the  other 
part  of  the  matter;  and  then  he  is  not  concluded  by  any  of  the  rest  of 
the  matter  which  he  liatli  by  Protestation  so  denied.  Reg.  Plat.  70, 
71.  Sec  18  fill.  Abr.  title  Prolestaiioti. 
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In  other  terms,  the  use  of  a  Protestation  in  pleading  seems  to  be 
this,  viz.  When  one  party  alleges  or  pleads  several  mattery,  and  the 
other  parly  can  only  offer,  or  lake  issue  on  one  of  tliem,  he  prolests 
against  ihe  others:  in  such  case  should  the  issue,  on  trial,  be  lound 
againsi  ihc  latter  party,  the  j  ccor<l  would  not  be  evidence  against  him 
in  another  suit,  as  to  ihose  matters  or  points,  against  which  he  pro- 
tested; which  it  otherwise  might  be,  had  he  admitted,  or  not  protest- 
ed against  them.  Diet. 

PROTESTANT  CHILDREN  op  PAPISTS  and  JEWS.  The 
l,ord  Chancellor,  how  to  make  an  order  on  Popish  and  Jewish  parents 
refusing  to  allow  their  Protestant  Children  a  maintenance.  Siais.  1 1 
W  12  III//.  3.  c.  4.  §  7:  1  jlnn.  ,t.  1.  <r.  oO.  See  title  Poor. 

Protestant  Dissenters.  Sec  titles  Dissenien;  JVonconformisls. 

PoTESTANT  SUCCESSION.  SeC  litic  KtJig  I. 

PROTHONOTARY, /'ro?£,no/ar;us,r(//'rimwA"')(ariK4.J  Achief 
Officer  or  Clerk  of  the  Common  Pleas  and  King's  Bench;  for  the  first 
Court  there  are  three  Prothonotarics,  and  the  other  hath  but  one:  He 
of  the  King's  Bench  records  all  civil  actions;  as  the  Clerk  of  the 
Crown  Office  doth  all  criminal  cau.ses  in  that  Court:  Those  of  the 
Common  Pleas,  since  the  order  14  Jac.  1.  on  agreement  entered  in 
between  the  Prothonotarics  and  Filacers  of  that  Coun,  enter  and  in- 
roll  all  manner  of  declarations,  pleadings,  assises,  Judgments,  and  ac- 
tions: They  make  out  all  judicial  writs,  except  writs  of  Habeas  Cor- 
ftus  and  Distriii^ais  Jitrafor';  (for  which  there  is  a  particular  office 
erected,  called  the  Habeas  Cor/tora  Office{)  also  writs  ot  execution, 
and  of  seisin,  of  privdege  for  removing  causes  from  inferior  Courts, 
writs  oi /irocedvndo,  ncire facian^ii,  in  all  cases,  and  writs  to  inrjuire  of 
damages;  and  all  process  upon  prohibitions, on  writs  o(  aucliia  t/uerela, 
false  judgment,  Sec.  They  likewise  enter  recognizances  acknowledg- 
ed in  that  Court;  and  all  common  recoveries;  and  make  exemplifica- 
tions of  records,  &c.  See  stat.  5  //.  4.  c.  14. 

PROTOCOL,  the  first  copy.  The  entry  of  any  instrument  in  the 
book  of  a  Notary  or  public  (.)fficer,  and  which  in  case  of  the  loss  of 
the  instrument  may  be  admitted  as  evidence  of  its  contents. 

PUOVEU,  Probaior,  mentioned  in  niaia.  28  hd.  I.  2:  5  ff.  4.  c. 
2.  See  title  jl/i/irovfr^  and  .3  Inst.  129.  A  man  became  an  apfirover, 
and  appealed  five,  and  every  of  them  joined  battle  with  him:  Et 
duei/um  /lercuisum  yuit  cum  ommbu->y  iP*  Probator  drvicii  omnes  <juin- 
que  in  duello;  tjuorum  quatuor  suxficndrbantur^  in*  tfuintun  clamabat  esse 
etericum  aUocatur^  Probator  /lardotialur.  Mic.  39  K.  3.  coram 
Rcge;  Rot.  97.  Suff. 

PROVINCE,  Provincial  An  out  country,  governed  by  a  Deputy 
or  Lieutenant.  Lit.  Diet.  See  this  Diet,  title  Plantation. 

It  was  used  among  the  Romans  for  a  country,  w  ithout  the  limits  of 
Italy,  gained  to  their  subjection  by  the  sword;  whereupon  that  part 
of  Prance  next  tlie  Jl/ts  was  so  called  by  them,  and  still  retains  the 
name  Provence. 

But  in  England  a  Province  is  most  usually  taken  for  the  circuit  of 
an  Archbishop's  jurisdiction;  as  the  Province  of  Canterbury,  and  that 
of  York:  Yet  it  is  mentioned  in  some  of  our  statutes,  for  several  parts 
of  the  realm;  and  sometimes  for  a  county. 

Ireland  is  divided  civilly  into  four  Provinces,  Ulster,  Leinster,  Con* 
naught,  and  Munsier:  and  ecclesiastically  into  four  Archbishopricks, 
^rniag/i,  Dublin,  CasM,  and  Tuam. 
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PI{OVINCI  AL,  PrarincialisJ]  Of  or  belonging  to  a  Province;  also 
a  chief  (iovcrnor  of  a  religious  order;  as  of  friars,  &c.  Stat.  Jnlig.  i 
H.  4.  c.  17. 

PROV'ISION,  ProTiVw.]  Was  used  for  the  providing  a  Bishop, 
or  any  oiher  person,  an  Ecclesiastical  Living,  by  the  Pope,  before  the 
incumbent  was  dead:  It  was  also  called  ^raim  exfit-ctaiiva-t  or  manda- 
turn  dc  /irovidrndo:  The  great  abuse  whereof  produced  the  statutes  of 
Pr(n'i.:ors  and  Prxmunire:  See  the  latter  title. 

PROVISIUN  tS.  The  acts  to  restrain  the  exorbitant  abuse  of  ar- 
bitrary power,  made  in  the  Parliament  at  Oxford  1258,  were  called 
ProvhioncH  by  UiUiangir.  who  continued,  Alat.  Paria^  anno  1260;  be- 
ing to  provide  against  the  King's  absolute  will  and  pleasure.  See  Mat, 
Paris  sub  annie  1244  £c  1254  Several  statutes  are  also  called  Provi- 
aionra,  particularly  Slat.  Merlon,  20  H.  3.  Proviaiones  signifies  also 
Prvi-idcniia,  or  Provisions  of  victual.  CoiveU. 

PK()VISI( INS,  Silling  unv/iolreomr,  Is  reckoned  by  Blackttme 
among  offences  against  public  health.  To  prevent  which  the  atai.  51 
Urn.  3.  si.  6.  and  the  ordinance  for  bakers,  c.  7.  prohibit  the  sale  of 
corrupted  wine,  contagious  or  unwholesome  flesh,  or  flesh  that  is 
bought  of  a  Jew;  under  pain  of  amercement  for  the  first  ofl'ence,  pil- 
lory for  the  second,  fine  and  imprisonment  for  the  third,  and  abjura- 
tion of  the  town  for  the  fourth.  And  by  st.  12  Car.  2.  c.  25.  §  1 1.  any 
browning  or  adulteration  of  wine  is  punished  with  the  forfeiture  of  100/. 
if  done  by  the  wholesale  merchant;  and  40/.  if  done  by  the  vintner  or 
retail  trader.  4  Comm.  c.  13.  See  title  Victuals. 

PROVISO,  A  condition  inserted  in  any  deed,  on  the  performance 
whereof  the  validity  of  the  deed  depends;  sometimes  it  is  only  a  cov- 
enant, secundum  siibjeclam  materiam.  2  Wr/j.  70. 

Proviso,  in  the  most  common  acceptation,  is  that  clause  in  a  mort- 
gage, whereby  the  deed  is  declared  to  be  void,  on  payment  of  princi- 
pal and  interest.  See  title  Mortgage. 

The  word  Proviso  is  generally  taken  for  a  condition;  but  it  differs 
front  it  in  several  respects;  for  a  condition  is  usually  created  by  the 
grantor  or  lessor,  but  a  Proviso  by  the  grantee  or  lessee;  there  is 
likewise  a  diflerence  in  placing  the  Proviso;  as  if,  immediately  after 
the  Habendum,  the  next  covenant  is  that  the  lessee  shall  repair,  pro- 
vitled  alw  ays  that  the  lessor  shall  find  timber,  this  is  no  condition;  nor 
is  it  a  condition,  if  it  comes  among  other  covenants  after  the  Haben- 
dum, and  is  created  by  the  words  of  the  lessee;  as  if  the  lessee  cove- 
nants to  scour  the  ditches,  Proviso,  that  the  lessor  carry  away  the  soil, 
Sec.  3  .\Ui.  Mr.  2 1 . 

It  hath  been  held,  that  the  Law  hath  not  appointed  any  proper  place 
in  a  deed  to  insert  a  Proviso:  but  that  when  it  doth  not  depend  on  any 
other  sentence,  but  stands  originally  by  itself,  and  when  it  is  created 
by  the  words  of  the  grantor,  Sec.  and  is  restrictive  or  contpulsory,  to 
eitforce  the  grantee  to  do  some  act,  in  such  case  the  word  Proviso 
makes  a  condition,  though  it  is  intermixed  with  other  covenants,  and 
doth  not  immediately  follow  the  Habendum.  2  Re/i.  70.  See  title 
Deed. 

A  Proviso  always  implies  a  condition,  if  there  be  no  words  siibse- 
q\ient  which  may  change  it  into  a  covenant:  Also  it  is  a  rule  in  Pro- 
visoes, that  where  the  Proviso  is,  that  the  lessee,  &c.  shall  do,  or  not 
do  a  thing,  and  no  penalty  is  added  to  it;  this  is  a  condition;  or  it  is 
void;  but  if  a  penalty  be  annexed,  it  is  otherwise.  Cro.  Eliz.  242:  1 
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J.cv.  155.  And  where  a  Proviso  is  a  condition,  it  ought  to  do  the  of- 
fice of  a  condition,  i.  r  make  the  estate  conditional,  and  shall  have  re- 
ference to  the  estate,  and  be  annexed  to  it;  but  shall  not  make  it  void 
without  entiy,  as  a  limitation  will.  See  title  Cuuditton. 

A  lease  was  made  fur  years,  renderinj;  rent  at  such  a  day,  Proviso^ 
if  the  rent  be  in  arrear  for  one  month  after,  the  lease  to  he  void:  the 
question  was,  whether  this  was  a  condition  or  limitation;  for  if  it  was 
a  condition,  then  the  lease  is  not  determined  without  entry;  adjudged, 
that  it  was  a  limitation,  though  the  words  were  conditional;  because 
it  appeared  by  the  lease  itself,  that  it  was  the  express  agreement  of 
the  parties  that  the  lease  shall  be  void  on  non-payment  of  the  rent; 
and  it  shall  be  void  without  entry.  Moor.  291.  See  titles  Lease;  Eject- 
ment; Pint. 

If  a  Proviso  be  the  mutual  words  of  both  parties  to  the  deed,  it 
amounts  to  a  covenant:  and  a  Proviso  by  way  of  agreement  to  pay,  is 
a  covenant,  and  an  action  well  lies  upon  it.  2  Re/t.  72.  Sec  title  Cov- 
enani  I. 

Plaintiff  conveyed  an  oflice  to  defendant,  Proviso  that  out  of  the 
hrst  profits  he  pay  plaintiff  500/.  And  it  was  resolved,  that  an  action 
of  covenant  lay  on  this  Proviso;  for  it  is  not  by  way  of  condition  or 
defeasance,  but  in  nature  ol  a  covenant  to  pay  the  money.  1  Lev.  155. 
But  where  defendant  in  consideration  of  400/.  granted  his  lands  to 
plaintiff  for  ninety-nine  years,  Proviso  if  he  pay  so  much  yearly  dur- 
ing the  life  of  6'.  'P.  &c.  or  400/.  within  two  years  after  his  death,  then 
the  grant  to  be  void,  and  there  was  a  bond  for  performance  of  cove- 
nants; in  action  of  debt  brought  on  this  l>ond,  it  was  adjudged,  that 
there  being  no  express  covenant  to  puy  the  money,  there  could  be 
no  breach  assigned  on  this  Proviso.  2  A/od.  36.  Scd  <pt.  and  see  ante. 

In  articles  of  agreement  to  make  a  lease.  Proviso  that  the  lessee 
should  pay  so  much  rent.  Sec.  although  there  be  no  special  words  ol 
reservation  of  rent,  the  Proviso  is  a  good  reservation.  Cro.  RHz.  486. 
And  Proviso  with  words  of  grant  added  to  it,  may  make  a  grant  and 
not  a  condition.  Moor  174:  See  1  yitid.  19. 

When  \ises  are  x  aised  by  covenant,  in  consideration  of  paternal  love 
to  children,  Sec.  and  after,  in  the  same  indenture,  there  is  a  Proviso 
to  make  leases,  without  any  particular  consideration,  it  is  void;  though 
such  a  Proviso  might  be  good,  if  the  uses  were  created  by  fine,  re- 
eoveiy,  &c.  because  of  the  transmutation  of  the  estate:  and  for  that, 
in  this  case,  uses  arise  vithout  consideration.  1  Peji.  176:  Moor  144; 
I  Lev.  30.  Sec  title  (7sv. 

In  a  deed,  a  Proviso,  that  if  the  son  disturb  tlic  other  uses,  £cc.  that 
then  a  term  granted  to  him,  and  the  uses  to  the  heirs  of  his  body,  shall 
be  void;  this  Proviso  is  sufficient  to  cease  the  other  uses,  on  disturb- 
ance. 8  Pr/i.  90,  91.  Hut  a  Proviso  to  make  an  estate,  limited  to  one 
and  the  heirs  male  of  his  body,  to  cease  as  if  he  was  naturally  dead, 
on  his  attempting  any  act  by  which  the  limitation  of  the  land,  or  any 
the  estate  in  tail,  should  be  undone,  barred,  kc.  haili  been  adjudged 
not  good;  because  the  estate  tail  is  not  determined  by  the  <Ieath  of 
tenant  in  tail,  but  by  his  dying  without  issue  male.  Vijcr.  35 1:  I  Pc/i. 
S3:  Sec  title  Limitafion  of  l  ands. 

A  testator  devised  lands  to  one  and  the  heirs  male  of  his  body,  Pro- 
visOi  that  if  he  attempt  to  alien,  then  his  estate  to  cease  and  remain 
to  another;  the /'roTjrxo  is  void.  I  Vent.  52  \. 

A  Proviso  that  would  take  away  the  whole  effect  of  a  grant,  as  no.( 
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to  receive  the  profits  of  lands  granted,  &c.  is  void;  and  so  is  a  Pravut 
which  is  repugnant  to  tiie  express  words  of  the  grant:  in  a  will,  testa- 
tor made  another  his  executor,  provided  he  did  not  administer  his  es- 
tate, adjudged  this  ProvUo  is  void  for  repugnancy.  Cro.  Jiiiz.  107: 
ayer  3. 

And  if  a  Proviso  is  good  at  first,  and  afterwards  it  happens  that 
there  is  no  other  remedy  but  that  which  was  restrained;  the  remedy 
shall  be  had  notwithstanding  the  restraint.  Wood's  Inst.  231.  Where 
a  Proviso  is  parcel  of,  or  abridgcth  a  covenant,  it  makes  an  excep- 
tion; when  it  is  annexed  to  an  exception  in  a  deed,  it  is  an  explana- 
tion; and  where  added  at  the  end  of  any  covenant,  there  it  extends 
only  to  defeat  that  covenant,  t  Leon.  72,  73:  Aloor  105.  471.  See 
Deed;  Condition;  Covenant. 

PROVISt.),  TRIAL  by;  is  where  the  plaintiff  in  an  action  desists  in 
prosecuting  his  suit,  and  doth  not  bring  it  to  trial  in  convenient  time, 
the  defendant  in  such  case  may  take  out  the  venire  Jacias  to  the  she- 
riff, which  hath  in  it  these  words.  Proviso^  guod.  U'c.  i.  e.  /irovided 
that,  if  plaintilT  take  out  any  writ  to  that  purpose,  the  sheriff  shall 
summon  but  one  Jury  on  them  both,  and  this  is  called  going  to  trial 
by  Proviso.  Old  A'at.  Br.  159.  Sec  title  Trial. 

Process  may  l>e  taken  out  by  a  defendant  in  criminal  cases  by  Pro- 
viso in  appeals,  in  the  same  manner  as  in  other  actions,  on  default  of 
the  appellant:  but  not  in  indictments,  nor  in  actions  where  the  King 
is  sole  parly;  and  it  hath  been  questioned,  whether  there  can  be  any 
such  process  in  informations  i/ui  lam.  2  Haiok.  c.  41.  §  10.  See  stat. 
7  iP"  8  W.  3.  c.  32:  7  Term  Rejt.  K.  B.  661:  2  East's  Re/i.  202.  206j 
and  this  dictionary,  title  Trial. 

PliOVISOR,  >  ne  who  sued  to  the  Court  of  Rome  for  a  provision. 
See  title  Prxmunire.  It  is  sometimes  also  taken  for  him  who  hath 
the  care  of  providing  things  necessary;  a  Purveyor.  Coivetl. 

PiiovisoK  MoN.vsTERii,  The  Treasurer  or  Steward  of  a  Religious 
House,  who  had  tlie  custody  of  goods  and  money,  and  supervised  all 
accounts.  Coii'ell. 

Pbovisor  Victualium,  The  King's  Purveyor,  who  provided  for 
the  accommodation  of  his  Court,  is  so  called  in  our  historians.  Cornell. 

PROVOCATION,  To  make  killing  a  person  manslaughter,  &c. 
See  title  Homicide  III  2. 

PROVOST.  The  principal  Magistrate  of  a  Royal  Borough  in  Scot- 
land. A  Governing  Officer  of  an  University  or  College. 

PROVOST  MARSH.\L,  Is  an  Officer  of  the  King's  Navy,  who 
hath  the  charge  of  prisoners  taken  at  sea;  and  is  sometimes  used  for 
like  purpose  at  land.  Sec  slat.  13  Car.  2.  c.  9.  and  title  Marshal. 

PROXIES,  Persons  appointed  instead  of  others,  to  represent 
them. 

Every  Peer  of  the  Realm,  called  to  Parliament,  hath  the  privilege 
of  constituting  a  Proxy  to  vote  for  him  in  his  absence  on  a  lawful  oc- 
casion; but  such  Proxies  are  by  licence  of  the  King,  and  sometimes 
Pi  oxics  have  been  denied  by  the  King;  particularly  annis  6,  27,  if  39 
£d.  3.  See  title  Parliaii.rttt  V.  1. 

Proxies  arc  also  annual  payments  made  by  Parochial  Clergy  to  the 
Bishop,  Sec.  on  visitations.  See  Proctiraiions. 

PRYK,  a  kind  of  service  or  tenure:  according  to  Blount,  it  signi- 
fies an  old-fashioned  spur,  with  one  point  only,  which  the  tenant,  hold- 
ing land  by  this  tenure,  was  to  find  for  the  King. 
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In  the  time  of  Hen,  VIII.  light  horsemen  in  war  were  called 
Prickers;  because  they  used  such  spurs  or  Pryks  to  make  their  horses 
go  with  speed. 

PUBERTY,  Puberias.'^  The  age  of  fourteen  in  men  and  twelve  in 
women;  when  they  are  held  fit  for,  and  capable  of  contracting,  mar- 
riage. See  titles  Infant. 

PUBLICATION,  Is  used  of  depositions  of  witnesses  in  a  cause  in 
a  Chancery,  in  order  to  the  hearing;  it  signifies  the  shewing  the  de- 
positions openly,  and  giving  out  copies  of  them,  Sec.  pursuant  to  the 

rules  of  the  Court.  See  titles  Chancery;  Defiosiiions  As  to  the  Fub- 

Ucution  of  Libels  and  IVilla^  see  those  titles. 

PUBLIC  ACCOUNTS;  See  title  Accounts,  Public. 

All  the  Lands,  tenements,  and  hereditaments,  which  an  accountant 
hath,  shall,  for  the  payment  of  debts  to  the  Crown  be  liable  and  put 
in  Execution,  in  like  manner  as  if  he  had  stood  bound  by  writing  ob- 
ligatory, having  the  eflect  of  a  statute  staple,  &c.  Slat.  \Z  £liz.c.  4. 

PUBLIC  ACT  of  Parliament,  See  Statute. 

PUBLIC  FAITH,  Fides  Publico.]  In  the  reign  of  Charles  I.  there 
was  a  pretence  or  cheat,  to  raise  money  of  the  seduced  people,  upon 
what  was  termed  the  Public  Faith  of  the  nation,  to  make  war  against 
the  King,  about  the  year  1642.  Stat.  17  C.  1.  c.  18. 

PUBLIC  WORSHIP;  Sec  Mnconformints;  Pafiisls;  Recusants; 
Serx'icc  and  Sacraments. 

PUKRITIA;  See  Puberty;  Pu/iillaritu. 

PUIS  DARREIN  CONTINUANCE,  Is  a  plea  of  new  matter, 
pending  an  action,  /lo&t  ultimam  coniinuationem.  See  title  Pleading. 

PUISNE,  Fr.  Puisne.']  Younger,  puny,  born  after,  junior.  See  Mu- 
Her.  The  several  Judges  and  Barons,  not  chiefs,  are  called  Puisne 
Judges,  Puisne  Barons. 

PULSATOR,  The  plaintiff  or  actor;  from  fiulsare,  to  accuse  any 
one.  Leg.  Hen.  1.  c.  26. 

PUNISHMENT,  Pana.']  The  penalty  for  transgressing  the  Law: 
and  as  debts  are  discharged  to  private  persons  by  payment,  so  obliga- 
tions to  the  public  for  disturbing  society,  arc  discharged  when  the  of- 
fender undergoes  the  Punishment  inflicted  for  his  offence.  See  title 
Judgment,  Criminal. 

PUPILLARITY,  The  age  of  Infants  preceding  Puberty.  See  that 
title. 

PUR  AUTER  VIE.  Where  lands,  5tc.  are  held/or  another's  life. 
See  title  Occupant. 

PURCHASE. 

ArquisiTUM,  PERqi  isiTUM,  Perquisitio.]  The  buying  or  other 
acquisition  of  lands,  or  tenements,  with  money,  or  by  gift,  deed,  or 
agreement;  as  distinct  from  the  obtaining  them  by  descent  or  here- 
ditary right;  conjunctum  fierguisiium  is  where  two  or  more  persons 
join  in  the  Piirchase.  Litt.  §  2:  Reg.  Orig.  143. 

Purchase  taken  in  its  largest  and  most  extensive  sense,  is  thus  de- 
fined: The  possession  of  lands  and  tenements,  which  a  man  hath  by 
his  own  act  or  agreement,  and  not  by  descent  from  any  of  his  ances- 
tors or  kindred.  In  this  sense  it  is  contradistinguished  from  acquisi- 
tion by  right  of  blood;  and  includes  every  other  metliod  of  coming  to 
an  estate,  but  merely  that  by  inheritance:  wherein  the  title  is  vested 
in  a  person  not  by  his  own  act  or  agreement,  but  by  the  single  ope- 
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ration  of  Law,  Lit.  $  12:  1  Imt.  18.  What  is  teitned  in  the  Commoo 
Law  ^urcAa«f ,  was  by  the  feudists  called  Cont^utst^conquastua  or  con- 
ijuisilio:  and  in  this  sense  it  was  that  U'illium  the  First  was  called 
Coni/iitslor,  or  the  Con(/urror,  signifying,  that  he  was  the  first  of  his 
family  who  acq%dred  the  Crown  and  Realm  of  England.  See  2  Comm. 
<r.  15. 

This  is  the  legal  signification  of  the  word  fierijuiititio,  or  Purchase; 
and  in  this  sense  it  includes  the  five  following  methods  of  acquiring 
a  title  to  estates:  Kschtat,  Occu/iancu,  Prescri/ilioti,  I'urfciture,  Men- 
ation.  See  this  Dictionary,  under  those  and  other  tiiles  connected 
therewith;  and  further,  titles  Hanaindcr;  Jixecuiory  Devitei  Limila- 
lion  of  Estate,  \Sc. 

Mr.  Harifravc,  after  some  remarks  on  the  peculiar  nature  of  Es- 
rheats,  observes,  that  instead  of  distributing  all  the  several  titles  to 
land  under  PuTchune  and  Descent,  it  would  be  more  accurate  to  say, 
that  the  title  to  land  is  cither  by  Purchase,  to  which  the  act  or  agree- 
ment of  the  party  is  essential,  or  by  mert  act  of  Laui:  and  under  the 
latter  to  consider,  first.  Descent;  and  then  Escheat,  and  such  other  ti- 
tles, not  being  by  descent,  as  yet  like  them  accrue  by  mere  act  of 
Law.  I  Inst.  18.  A. 

One  Cometh  in  by  Purchase  when  he  comes  to  lands  by  legal  con- 
veyance, and  hath  a  lawful  estate;  and  a  Purchase  is  always  intended 
by  title,  either  from  some  consideration,  or  by  gift;  (for  a  gift  is  in 
Law  a  Purchase:)  w  hereas  descent  from  an  ancestor  cometh  of  course 
by  act  of  Law;  also  all  contracts  are  comprehended  under  this  word 
Purchase.  Co.  Lilt.  18:  Doct.  iJ"  Stud.ca/t.  24. 

Purchase  in  opposition  to  Descent  is  taken  largely;  if  an  estate 
comes  to  a  man  from  his  ancestors  without  writing,  that  is  a  Descent; 
but  where  a  person  takes  any  thing  from  an  ancestor,  or  others,  by 
deed,  will,  or  gift,  and  not  as  heir  at  Law;  that  is  a  Purchase.  2  Lil. 
Mr.  403. 

When  an  estate  doth  originally  vest  in  the  heir,  and  never  was  nor 
could  be  in  the  ancestor;  such  heir  shiU  take  by  way  of  Purchase; 
but  when  the  thing  might  have  vested  in  his  ancestor,  though  it  be 
first  in  the  heir,  and  not  in  him  at  all,  the  heir  shall  have  it  in  nature 
of  Descent.  I  lie/i.  95.  106. 

Consistent  with  the  above  rule  is  Mr.  Peame's  explanation  of  the 
much  contested  point,  in  w  hat  case  an  heir  shall  be  said  to  take  by 
limitation,  and  in  what  by  Purchase:  or,  in  the  language  of  convey- 
ancers, what  arc  words  of  limitation,  and  what  are  words  of  Purchase- 
See  fully  this  Dictionary,  title  Remainder:  and  Jiosi.  Div.  I.  of  this 
lisle. 

\.  In  iii/iat  Cases  Heirs  shall  be  deemed  Purchasers;  and  of  the 

Efecl  of  their  talcing  by  Purchase. 
II.  Of  Purchasers  for  a  valuable  Consideration;  and  hoiv  ftro- 
tccted  or  made  ansiverable  in  F.(]uity.  See  also  this  Dic- 
tionary, under  titles  P'raud;  Consideration;  Trust;  Mort- 
gage, ere. 

I.  Purchase,  in  its  vulgar  and  confined  acceptation,  is  applied  only 
to  such  acquisitions  of  land  as  arc  obtained  by  way  of  bargain  and 
sale  for  n>oncy,  or  some  other  valuable  consideration.  But  this  falls 
far  short  of  the  legal  idea  of  Purchase:  for  if  I  give  hmd  freely  to  an- 
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Btlicr,  he  is  in  the  eye  of  Law  a  Purchaser;  and  falls  within  LittU- 
foii^s  definition,  for  he  comes  to  the  estate  by  his  own  agreement,  that 
is,  he  consents  to  the  gift.  1  Insi.  1 8.  A  man  who  has  his  fathci  's  es- 
tate settled  upon  him  in  tail,  before  he  was  born,  is  also  a  Purchaser; 
for  he  takes  quite  another  estate  than  the  laiv  of  descents  would  have 
given  him.  Nay,  even  if  the  ancestor  devises  his  estate  to  his  heir  at 
law  by  will,  with  other  limitations,  or  in  any  other  shape  than  the 
course  of  descents  would  direct,  such  heir  shall  take  by  Purchase. 
Ld.  Raym.  728.  Thus  if  a  man  h.>ving  two  daughters,  his  heirs,  de- 
vises his  land  to  them  and  tht-ir  fi'ira;  they  shall  take  by  Purchase  as 
joint-tenants;  for  the  estate  of  joint-tenants,  and  tenants  in  com- 
mon, is  difierent  in  its  nature  and  quality  from  that  of  co-parce- 
ners. Cro.  Jiliz.  431.  But  if  a  man  seised  in  fee,  devises  his  whole 
estate  to  his  heir  at  law,  so  that  the  heir  takes  neither  a  greater 
nor  a  less  estate  by  the  devise  than  he  would  have  done  without 
it,  he  shall  be  adjudged  to  take  by  descent,  even  though  it  be  charg- 
ed with  incumbrances;  this  being  for  the  benefit  of  creditors,  and 
others,  who  have  demands  on  the  estate  of  the  ancestor.  I  Ubt, 
Abr.  026:  Salk.  241:  Ld.  limjm.  728.  If  a  remainder  be  limited  to 
the  heirs  of  yl.^  here  A.  himself  takes  nothing;  but,  if  he  dies,  dur- 
ing the  continuance  of  the  particular  estate,  his  heirs  shall  take  as 
Purchasers.  1  Rol.  jtir.  62":  1  Term  Fe/i.  K.  B.  634.  But  if  an  es- 
tate be  made  to  A.  for  life,  remainder  to  his  right  heirs  in  fee,  his 
heirs  shall  take  by  descent:  for  it  is  an  antient  rule  of  Law,  that  wher- 
ever the  ancestor  takes  an  estate  for  life,  the  heir  cannot  by  the  same 
conveyance  take  an  estate  in  fee  by  Purchase,  but  only  by  descent.  I 
Ri/i.  104:  2  LvT.  60:  Jiayvi.  334.  And,  if.V.  dies  before  entry,  still  his 
heir  shall  take  by  descent,  and  not  by  Purchase;  fur  where  the  heir 
takes  any  thing  that  might  have  vested  in  the  ancestor,  he  takes  bv 
way  of  descent.  1  Hrp.  98.  The  ancestor,  during  his  life,  beareth  in 
himself  all  his  heirs;  and  therefore,  when  once  he  is,  or  might  have 
been,  seised  of  the  lands,  the  inheritance  so  limited  to  his  heirs  vests 
in  the  ancestor  himself:  and  the  word  "  heirs"  in  this  case  is  not  es- 
teemed a  word  of  Purchase,  but  a  word  of  limitation,  enuring  so  as 
to  increase  the  estate  of  the  ancestor,  from  a  tenancy  for  life  to  a  fee 
simple.  Co.  JJti.  22.  And,  had  it  been  otherwise,  had  the  heir  (who 
is  uncertain  till  the  death  of  the  ancestor)  been  allowed  to  tiike  as  a 
Purchaser  originally  nominated  in  the  deed,  as  must  have  been  the 
case  if  the  remainder  had  been  expressly  limited  to  him  by  name; 
then,  in  the  times  of  strict  feodal  tenure,  the  lord  would  have  been  de- 
frauded, by  such  a  limitation  of  the  fruits  of  his  signiory,  arising  from 
a  descent  to  the  heir.  2  Comm.  c.  15.  /i.  242.  See  further,  this  Dic- 
tionaiy,  titles  Remainder;  Heir  11. 

The  difference  in  effect,  between  the  acquisition  of  an  estate  by  de- 
scent and  by  Purchase,  consists  principally  in  these  two  points:  Firal, 
That  by  Purchase  the  estate  accjuires  a  new  inheritable  quality,  and 
is  descen<liblc  to  the  owner's  blood  in  general,  and  not  to  the  blood 
only  of  some  particular  ajicestor.  See  title  D.  teeii.  Secondly,  That 
an  estate  taken  by  Purchase  will  not  make  the  heir  answerable  for 
the  acts  of  the  ancestor,  as  an  estate  by  descent  will.  For,  if  the  an- 
cestor by  any  deed,  obligation,  covenant,  or  the  like,  bindcth  himsell 
and  his  hcire,  and  dielh;  this  deed,  obligation,  or  covenant,  shall  be 
binding  upon  the  heir,  so  far  forth  only  as  he  (or  any  other  in  trust 
for  him,  mat.  29  Cur.  2.  c.  o.  §  10;)  had  any  estate  of  inh.eritance.  ves-*. 
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cd  in  him  by  descent  from,  (or  any  estate  fter  auter  vit,  coming  te 
him  by  special  occupancy,  as  heir  to  [§  12,  of  tiu:  same  statute,])  that 
ancestor  sufficient  to  answer  the  charge;  whether  he  remains  in  pos- 
session, or  hath  aliened  it  before  action  brouglil.  See  1  P.  IVms.  777: 
slat.  3  iJ'  //'.  U  M.  c.  14.:  Therefore  if  a  man  covenants,  for  him- 
self and  his  heirs,  to  keep  my  house  in  repair,  I  can  then  (and  then 
only)  compel  his  heir  to  perform  this  covenant,  when  he  has  an  estate 
sufficient  for  t)»is  purpose,  or  assets,  by  descent  from  the  covenanton 
for  thoLi}>;h  tlie  covenant  descends  to  the  heir,  whether  he  inherits  any 
estalc  or  no,  it  lies  dormant,  and  is  not  compulsoi^,  until  he  has  as- 
sets by  descent.  1-inch  lir/i.  86.  See  title  Assets, 

II.  1 1  is  the  rule  of  Equity  that  where  a  man  is  Purchaser  for  val- 
uable con.iideration,  without  notice,  he  shall  not  be  annoyed  in  equity; 
not  only  where  he  has  a  prior  legal  estate,  but  where  he  has  a  better 
title  or  right  to  call  for  the  legal  estate,  than  the  other.  Treat.  Zq.  lib. 
2.  c.  6.  §  2.  cites  2  Ver-n.  399:  2  P.  IVms.  678,  iJfc. 

This  rule  is  founded  on  an  obvious  principle  of  equity.  It  seems, 
however,  to  have  been  broken  in  upon  by  the  decisions  in  Burgh  v. 
Burgh;  ^Burgh  v.  J-^^artci  :'\  finch  28:  and  Williams  v.  J.ambe^  3  Bro. 
C.  P.  264.  In  the  former  of  which  cases  the  Court  appears  to  have 
interposed  to  the  prejuuicc  of  a  judgmcni-cicdi'.or,  without  notice  of 
the  plaintifT's  equity;  anil  in  the  latter  to  the  prejutlice  of  a  Purchaser, 
without  notice  of  the  i>laintifl''s  title  as  Dowress.  With  respect  to 
those  instances  in  which  a  bona  Jidc  Purchaser  has  in  equity  been 
postponed,  in  respect  of  bis  conniving  at  the  subsequent  fraud  of  him 
under  whom  he  derived  his  title,  they  are  evidently  exceptions  to  the 
general  rule,  which  is  confined  to  the  claim  of  the  Purchaser  at  the 
tjme  of  completing  his  Purchase;  a  claim  which  he  may  forfeit  as  to 
ihii'd  persons,  by  subsequent  misconduct.  Funblanque't'  .Vote  on  Treat. 
Ji^.  ubi  suji.:  and  see  Treat.  Eij.  i.  c.  3.  §  4,  in  n.;  and  this  Dictiona- 
ry, title  .Mortgage  III 

Ii  has  been  said,  that  by  taking  a  conveyance  with  notice  of  atrust, 
the  Purchaser  himself  becomes  the  trustee;  and  must  not,  to  serve 
himself,  be  guilty  of  a  breach  of  trust,  notwithstanding  any  conside- 
ration paid.  2  r.  ,-,/.  271.  ISut  this  proposition  seems  to  be  sL  Ci-d  too 
generally;  for  though  an  immediate  or  first  Purchaser,  with  no;ice  of 
an  equitable  claim  in  another,  shall  certainly  not  be  allowed,  though 
a  Purchaser  for  valuable  consideration,  to  protect  himself  against 
such  c<|'.)it.iblc  clain);  yet  if  a  person.  h;iving  notice  of  an  equitable 
clairn  in  aiiothcr,  purchase  from  one  who  had  not  notice  of  such 
claim,  he  may  proicct  himself  by  want  of  notice  in  bis  vendor;  snch 
protection  being  necessary  to  sectire  to  the  b^jna Jide  Purchaser  without 
notice,  the  full  benefit  of  his  Piiichi.sc.  Pre.  Ch.  31:  I  Jik.  371:  2 
Bro.  C.  W.  66.  Xeithcr  shiill  a  Pviiciwacr  wiihotit  notice,  from  a  Pur- 
cb.vser  with  notice,  be  considered  in  equity  as  bou.id  by  the  trust.  2 
/>/•«.  384:  jinilit.  313.  Sec  /loxt. — it  may  be  material  to  reniark,  that 
notice  is  not  confined  to  the  time  of  the  conlr.ict;  for  ]f  a  person  who 
has  a  lieti  in  etjuiiy  on  the  preinisca.  give  no'ice  thereof  before  actual 
paynient  of  tiie  I'urcliase-money,  it  is  sufficient.  3  P.  U'mi.  307:  2 
./!lk.  C30:  3  .li/c.  304:  Or  before  the  execution  of  the  convey.uice, 
though  the  Pure  base-money  be  actually  paid.  I        3S  (;  CtJArsin  C.  34. 

V\"here  there  is  a  geticral  ti  ust,  as  to  pay  debts,  though  the  Pur- 
chaser has  notice  of  them,  it  seems  that  he  is  not  obliged  to  see  the 
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Purchase-money  applied:  otherwise  if  ihe  debts  be  particular,  as  for 
payment  of  debts  in  a  schedule.  Trrat.  Ay.  ii.  c.  6.  §  2.  liut  liioujjh 
the  Purchaser  be  bound  to  see  to  the  application  of  the  money,  as  to 
the  schedule  debis,  he  is  not  bound  to  see  tliat  only  so  much  real  es- 
tate is  sold  or  mortgaged,  as  will  dischari^e  such  debts;  in>Iess  there 
be  a  collusion  between  the  heir  and  trustee.  1  yt  rn.  301:  2  Ch.  Ca. 
115.  22 1 . — iVeither  is  he  bound  to  see  lo  the  payment  ol  Lrg«cies,  if 
the  estate  be  charged  generally  with  dehts  and  legacies;  for  not  being 
in  such  case  bound  to  see  to  the  discharge  ot  debts,  hecannot  be  expect- 
ed to  see  to  the  dischai-ge  of  the  legacies,  which  cannot  be  pyid  till  after 
the  debts.  Fonblanqui*s  JVofe  on  Tr.  Ji(/.  ttbi  mtfi.  cites  Jrbb  v.  jidboi, 
I  Bro.  C.  /?.  See  1  291.  in  n.  and  lillc  Trust. 

As  a  Purchaser  for  valuable  consideration  has  an  equal  claim  to  the 
protection  of  a  Court  of  Equity,  to  defend  his  possession,  as  the  plain- 
tiff has  to  the  assistance  of  the  Court  to  assert  his  right,  a  Court  of 
Equity  will  not,  in  general,  compel  n  Purchaser  for  valuable  conside- 
ration, without  notice  of  the  plaintiff's  title,  to  make  any  discoveiy 
which  may  affect  his  own  title;  but  sucli  discovery  w  ill  he  enforced  in 
favour  of  a  Dowress.  bee  1  I'trrn.  179:  3  Bro.  C.  A.  264. 

Thus  an  assignee  of  a  lease,  shall  not  be  forced  lo  discover  whether 
the  lease  is  expired:  but  lessee  for  years  of  conu^>or  of  a  statute  has 
been  compelled  to  discover  what  estate  he  had  from  the  conusor  to  tlie 
end  that  he  might  be  liable  to  the  statute.  8  Vin.  554. /iL  2;  cited  Treat, 
lu/.  lib.  6.  f.  3.  §  3. 

PUHG.\TU)N,  Purgado.]  The  clearing  a  man*s  self  of  a  crime, 
whereof  he  is  publicly  suspected,  and  accused  before  a  Judge:  of 
which  there  was  formerly  great  use  in  England. 

Pui"galion  is  either  cunonica  or  vulgaris. 

Canonical  Purgation  is,  that  which  is  prescribed  by  the  Canon  Law, 
the  form  whereof,  used  in  the  Spiritual  Court,  is  that  the  person  sus* 
pected  t^ike  his  oath,  that  he  is  cle<tr  of  the  fact  objected  against  him; 
and  bring  his  honest  neighbours  with  him  to  make  oath,  that  they  be- 
lieve he  swears  truly. 

The  Vulgar  Purgation,  according  to  the  anlient  manner,  was  by 
fire  or  wiiter  ordeal,  or  by  combat,  abolished  by  canon.  Hiaundf.  P,  C. 
lib.  2.  c.  48.  bee  title  Or'dtul. 

The  canonical  doctrine  of  Purgation,  whereby  the  parties  were 
obliged  to  answer  upon  oath  to  any  matter,  however  criminal,  that 
might  be  objected  against  them,  (though  long  ago  over-ruled  in  the 
Court  of  Chancery,)  conihiued  till  the  middle  of  the  last  century  to  be 
upheld  by  the  Spiritual  Courts;  when  the  Legislature  was  obli^^cd  to 
interpose,  to  leuch  them  a  lesson  of  moderalion,  similar  to  that  of  the 
English  I>aw.  By  niat  13  Car.  2.  c.  12.  it  is  enacted,  that  ii  shall  not 
be  lawful  for  any  Bishop  or  Ecclesiastical  Judj^e,  to  lentler  or  admin- 
ister to  any  person  v\  hatsoever,  the  oath  usually  called  tlie  oath  ex  uf- 
ficioy  or  any  other  oath  whereby  he  may  be  compelied  to  confess,  ac- 
cuse, or  purge  himself  of  any  criminal  matter,  or  thing,  whereby  he 
may  be  liable  to  any  censure  or  punishment,  3  C^mm.  100.  bee  fur- 
ther, titles  IVagrr  of  Laiu;  Chancery;  Cltrgy^  himjii  of. 

The  Stat.  13  Car.  2.  c.  12.  having  thus  taken  away  the  oath  ex  offi- 
cioy  of  persons  accusing  or  purging  themselves,  Etc.  some  maintain 
that  all  the  proceedings  of  Purgation  on  common  fame  fall  too;  othbrs 
say,  there  is  still  a  legal  Purgation  left,  but  not  canonical. 
/«*/.  506,  507.  ■ '  ■ ' 
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PURIFICATIO  BEATit  MARIiE  VIRGINIS.  Candtenua;  Fe- 
bruary 2.  The  Purilicatiun  of  the  Blessed  Virgin  Mary,  is  oneoflhe 
Ijeneral  returns  of  writs  still  in  use,  viz.  the  third  in  Hilary  term. 
See  Candl,  man. 

PURLIEU,  or  PURLUE,  sometimes  written  /lurallee,  from  Fr. 
/lur,  fiurus.  iy  lieu  locus.  All  that  ground  near  a  forest,  which,  being 
added  to  the  antient  forests  by  King  Hm.  11.,  Bic/i.  I.,  and  King  John, 
was  uftcrwaids  disafibrcsted  and  severed  by  the  Charta  de  Forcsla, 
and  the  perambulations  and  grants  thereon,  by  Hen.  III.  So  that  it 
becomes  Purine,  viz.  pure  and  free  from  the  laws  and  ordinances  of 
the  forest.  Maniv.  For.  Lav:s,fiar.  2.  c.  20. 

Our  ancestors  called  this  ground  Purlieu,  purum  locum,  because  it 
was  exempted  from  that  servitude,  which  was  formerly  laid  on  it:  As 
Manwood  and  Crom/iton  call  it  Pourallee,  we  may  derive  it  from  /lur, 
/lurue,  i^aller,  ambulatio;  because  he  who  walketh  or  courseth  within 
that  circuit  is  not  liable  to  the  laws  and  penalties  incurred  by  those 
who  hunt  within  the  forest  precincts;  but  Pouratlee  is  said  to  be  pro- 
perly the  perambulation  whereby  the  Purlieu  is  dcafforesled.  Slat.  S3 
Jid.  1.  St.  5:  4  Innt.  304. 

Uwners  of  grounds  within  the  Purlieu  by  disaffbrestation,  may  fell 
timber,  convert  pastures  into  arable,  Sec.  inclose  them  with  any  kind 
of  inclosurc;  erect  edifices,  and  dispose  of  them  as  if  they  had  never 
been  afforested;  and  a  Purlieu-man  may  as  lawfully  hunt,  to  all  intents, 
within  the  Purlieu,  as  any  man  may  in  his  own  grounds  which  were 
never  afforested:  he  may  keep  his  dogs  within  the  Purlieu  unexpedi- 
tatcd;  and  the  wild  beasts  belong  to  the  Purlieu-man  raiione  toli,so 
long  as  they  remain  in  his  grounds,  and  he  may  kill  them.  4  Inst.  303. 

If  the  Purlieu-man  chase  the  beasts  with  grey-hounds,  and  they  fly 
towards  the  forest  for  safety,  he  may  pursue  them  to  the  bounds  of 
the  forest;  and  if  he  then  do  his  endeavour  to  call  back  and  take  off 
his  dogs  from  the  pursuit,  although  the  dogs  follow  the  chase  in  the 
forest,  and  kill  the  King's  deer  there,  this  is  no  offence,  so  as  he  enter 
not  into  the  forest,  nor  meddle  with  the  deer  so  killed:  and  if  the  dogs 
fasten  on  the  deer  before  he  recover  the  forest,  and  the  deer  drag 
the  dogs  into  the  forest,  in  such  case  the  Purlieu-man  may  follow  his 
dogs  and  take  the  deer.  4  Jnsi.  303,  3  4. 

But  in  the  case  of  Sir  Kichard  IVesion,  it  was  said,  that  there  was 
no  Purlieu  in  law  to  hunt;  that  it  cannot  be  by  prescription,  and  there 
is  nothing  in  statutes  as  to  hunting;  therefore  Purlieu-men  may  only 
keep  out  the  deer,  but  cannot  kill  them  though  they  be  in  their  ground. 
1  Jones's  Heji.  278.  Sec  Moor  706.  987. 

And  notwithstanding  Purlieus  are  absolutely  deafforestcd,  it  hath 
been  permitted,  that  the  ranger  of  the  forest  shall,  as  often  as  the  wild 
beasts  of  the  forest  range  into  the  Purlieu,  with  his  hounds  rechase 
them  back  to  the  forest.  4  Inst. 

PURLIEU-MEN,  Those  who  have  ground  within  the  Purlieu,and 
being  able  to  dispcnd  forty  shillings  a  year  freehold;  who,  on  these  two 
points,  arc  licenced  to  hunt  in  their  own  Purlieus,  observing  what  is 
retliiired.  Afaniv.  J^'or.  Im-ws  151.  157.  180.  186.  Sec  Purlieu. 

PURLOINING,  STEALING.  See  title  Felony;  Larceny. 

FURPARTY;  See  Pour/iarly. 

PURl'KESTURE;  See  Pourfireslure. 

PURSE,  A  certain  quantity  of  money,  amounting  to  500  dollars,  ot 
125/.  in  Turkey.  Merch.  Diet. 
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PURSUIVANT;  See  Pmrsuivant. 
PURVEYANCE.  See  Pourveyance. 

PURVIEW,  Fr.  pourveu,  a  patent  or  grant.]  The  body,  or  that 
part  of  an  act  of  Parliament  which  begins  with,  Be  it  enacted,  isfc. 
The  statute  3  Hen.  7.  stands  upon  a  preamble  and  Purvieu.  2  Inn. 
403:  12  Re/i.  20.  bee  title  Statute. 

PU TAGE,  Pulagium,  from  the  Fr.  fiulaine,  Italian  fiutta,  mere- 
trix.\  Fornication. 

By  the  feudal  laws,  if  any  heir  female  under  guardianship  were 
guilty  of  this  crime  she  forfeited  her  part  to  her  coheirs;  or  if  she 
were  an  only  heiress,  the  lord  of  the  fee  took  it  by  escheat.  Sflelman; 
Cowell. 

PUTATIVUS,  Putative,  reputed,  or  commonly  esteemed;  in  op- 
position to  notorious  and  unquestionable — Pater  fiueri  fiutativutj  the 
reputed  father  of  the  child.  Jo.  Jirom/iton  909. 

When  a  single  woman,  with  child,  swears  that  such  a  man  is  the 
father,  he  is  called  the  Putative  father.  See  title  Bantard, 

PUTTING  IN  FEAR;  See  title  Robbery. 

PUTURA,  y.  Potura.\  A  custom  claimed  by  keepers  in  forests, 
and  sometimes  by  bailiffs  of  hundreds,  to  take  man's  meat,  horse  meat, 
and  dog's  meat,  of  the  tenants  and  inhabitants  within  the  perambula- 
tion of  the  forest,  hundred.  Sec;  and  in  the  liberty  of  Knaresburgh  it 
was  long  since  turned  into  the  payment  of  4(/.  in  money  by  each  ten- 
ant. M.  S.  de  Temfi.  Ed.  3.:  4  Inst.  307.  The  land  subject  to  this  cus- 
tom is  called  Terra  Putura,  Plac.  a/md  Cestr.  31  Ed.  3. 

PYKER,  or  PYCAR,  A  small  ship  or  herring  boat.  ?>ee»tat.  31 
Sd.  3.  c.  3. 
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Quadragesima,  The  fortieth  part;  also  the  time  of  Ltni,  from 
our  Saviour's  Forly  Days'  Fast.  Lit.  Oict.  Qtiadragenima  Sunday,  Is 
the  first  Sunday  in  Lenl;  so  called,  because  about  the  fortieth  day  be- 
fore Kafiter.  Blount. 

QUADKAGKSIMALIA.  In  former  days  it  was  the  custom  for 
people  to  visit  their  mother  church  on  Miillrnl-Sunday,  and  to  make 
their  offerings  at  the  High  Altar;  as  the  like  devotion  was  again  ob- 
served in  IV/iitsun-  It'eet:  But  as  the  procession  and  oblations  at  WAiV- 
aunlidc  were  sometimes  commuted  into  a  rated  payment  of  Pcnlecos- 
tahi  so  the  /.ent  or  Kanier  offerings  were  changed  into  a  custoniory 
rate  called  Quadragesimalia,  and  Drmni  Quadrafftaimalen,  also  J.tc- 
tarc  Jerusalem,  from  those  words  in  the  Hymn  for  the  Day.  Oict. 

QUADRANS,  a  fourth  part  of  a  penny:  Before  the  reign  of  Ed.  1. 
the  smallest  coin  was  a  sterling  or  penny,  marked  with  a  cross,  by 
the  guidance  whereof  a  penny  might  be  cut  into  halves  lor  a  half-pen- 
ny, or  into  quarters  or  four  parts  for  farthings;  till,  to  avoid  the  fraud 
of  unequal  cutting,  that  King  coined  half-pence  and  farthings  in  round 
distinct  pieces.  Alat.  IVestm.anno  1279. 

QUADUANTATA  TERRjE,  Quadrarium;  The  fourth  part  of  an 
acre.  Sec  Fardingdeol. 

QUADRIENNIUM  UTILK.  In  Scotch  Law,  the  term  of  four 
years  allowed  to  u  minor  after  his  majority,  in  which  he  may  by  suit 
or  action  endeavour  to  annul  any  deed  to  his  prejudice  granted  dur- 
ing his  minority.  Bell's  Scotch  Diet. 

QUADRIVIUM,  The  centre  of  four  ways,  where  fourroads  meet 
and  cross  each  other.  By  statute,  posts  with  inscriptions  are  to  be  set 
up  at  such  cross  ways,  as  a  direction  to  travellers,  kc.  See  title  High- 
ivays. 

QU£  EST  EADEM,  M'A/cA  is  the  same,  trespass,  ifc^  Words 
used  in  pleading  to  supply  the  want  of  a  traverse;  2  JM.  Mr.  405. 
As  w  here  a  plaintiff"  brings  an  action  of  Trespass,  and  the  defendant 
pleads,  that  the  plaintiff  gave  him  leave  to  enter  on  the  land,  and  that 
lie  entered  accordingly;  Qux  est  eadem  'J'ranxgres^io,  "  which  is  the 
same  trespass,  of  which  the  plaintiff  complains."  See  titles  Pleading; 
Trespass. 

QujE  Plura,  a  writ  which  lay  where  an  inquisition  had  been  ta- 
ken by  an  F.scheator  of  lands.  Sec.  of  which  a  man  died  seised,  and 
all  the  land  was  supposed  not  to  be  found  by  the  office  or  inquisition; 
this  writ  was  therefore  to  inquire  of  vihat  more  lands  or  tenements  the 
party  died  seised,  Reg.  Orig.  293:  But  it  is  now  useless,  since  the 
taking  away  the  Courts  of  Wards  and  Ollices/<os/  mortem,  by  s!at.  12 
Car.  2.  c.  24. 

QUjERE,  or  Querie;  A  note  for  the  reader  to  make  further  inquiry, 
where  any  point  of  Law,  or  matter  of  debate,  is  doubted,  as  not  hav- 
ing sufficient  authority  to  maintain  it.  2  Lil.  Abr.  406. 
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QUjERENS  NON  INVENIT  PLEGIUM;  A  return  made  by  the 
JihcrifF,  on  a  writ  directed  to  him  with  thib  clause,  viz.  Si  A.  fccerit 
B.  srcurum  de  clamore  auo  firose^uendo,  i^c.  F.  JV.  B.  38.  See  title 

QUjt  SERVITIA*  See  Fer  yw*  Scrx-itia. 

QU-'ESTA,  An  indulj^tnce  or  remission  of  penance,  exposed  to 
sale  by  llie  /^o/ie:  The  retailers  thei"eof  were  called  QueHiionariiy  and 
desired  charity  for  themselves  or  others.  A/a/.  ITcsCanno  1240. 

QL-.'E.STL/S,  That  which  a  man  hath  by  purchase;  as  hxrtdilas  is 
■vvhiit  he  huth  by  descent   Glanv.  lib.  I.e.  1.  See  Purchase;  Qu^aius. 

QUAKEKS,  '/Wi/iuli.']  From  their  pretcndint;  to  tremble  or  guake 
in  the  exeicise  of  their  religion.  Tlic  tiai.  7  ^8  /T.  3.  c.  27.  enacts, 
That  Quakers  making  and  subscribing  the  declaration  of  fidelity  men- 
tioned in  I  IK  AJ.  (now  according  to  the  i^tal.  8  Geo.  I.  c.  6.)  should 
not  be  liuble  to  the  penalties  against  others  refusing  to  take  the  oaths; 
and  not  subscribing  the  declaration  of  fidelity,  &c.  they  are  disabled 
to  vote  at  election  of  Members  of  Parliament. 

Quakers,  where  an  oath  is  required,  are  permitlled  to  make  a  so- 
lemn affirniiilion  or  declaration,  declaring  in  the  presence  of  God,  the 
witness  of  the  truth,  &c.  */o^  7  tJ*  8  M'.  3.  c.  34.  made  perpetual  by 
Stat.  1  Geo.  1.  c.  6.  But  they  are  not  capable  of  being  witnesses  in  a 
criminal  cause,  serving  on  Juries,  or  bearing  any  office  in  the  Gov- 
ernment unless  they  are  sworn  like  other  Protestants. 

On  the  affirmation  of  a  Quaker,  the  Court  will  not  grant  an  attach- 
ment for  non-performance  of  an  award.  1  Strange  A4e\.  Nor  security 
for  the  peace.  Ibid,  527.  Nora  rule  for  an  information.  2  Strange 
856.  872.  946.  But  a  rule  to  shew  cause  why  an  appointment  of  over- 
seers should  not  be  quashed,  being  served  by  u  Quaker,  was  made 
absolute  on  his  affirm^.tion;  this  not  being  looked  on  as  a  criminal  pro- 
secution, though  on  the  Crown  side,  and  the  rule  in  the  King's  name. 
2  Strange  1219. 

The  Stat.  8  Geo.  I.  c  6. Authorises  the  affirmation  of  Quakers  with 
the  words,  I  do  solemnly^  sincerely,  and  truly  declare  a7id  affirm^  fjfc. 
without  Saying  in  the  firenence  of  Almighty  God;  and  by  this  statute, 
false  and  corrupt  affirming  incurs  the  penalties  of  wilful  perjury. 

By  Stat.  22  Geo.  2.  c.  46.  §  36.  an  affirmation  shall  be  allowed  in 
all  cases  (except  criminal)  where  by  an  act  of  Parliament  an  oath  is 
required  though  no  provision  be  therein  for  admitting  a  Quaker  to 
make  his  affinnation.  Quakers  refusing  to  pay  tithes,  or  church  rates, 
Justices  of  Peace  are  to  determine  them,  and  order  costs.  Sec.  Seats. 
7  8  IV.  3.  r.  34.  §  4:  1  Geo.  1.  c.  6.  Quakers  may  be  committed  to 
prison  for  non-payment  of  tithes,  on  stat.  27  H.  8.  c.  20.  which  is  not 
repealed  by  7  £^  8  IV.  3.  which  gives  another  remedy.  I  Ld.  Jiayrii. 
323.  Sec  title  Tithes. 

A  Quaker,  who  has  served  an  apprenticeship  of  seven  years,  is  en- 
titled to  be  admitted  to  the  freedom  of  a  Corporation,  as  well  as  any 
other  person:  And  his  solemn  affirmation  is  equivalent  to  taking  the 
usual  oaths:  The  clause  of  the  slat.  7  c^*  8  //'.  3.  c.  34.  which  provides, 
that  no  Quaker,  by  virtue  of  that  act  ^hall  have  any  office  or  place  ol" 
profit  in  the  Government,  does  not  extend  to  the  freedom  of  a  Cor- 
poration. CarM.  448:  1  Ld.  Haym.  337:  3  Mod.  402. 

In  the  Militia  Acts,  and  the  scveial  acts  for  raising  men  for  de- 
fence of  the  Realm,  provisions  arc  introduced  for  relieving  Quakers 
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against  the  operation  of  them  by  the  payment  of  certain  fines;  the 
Tenets  of  the  Quakers  preventing  them  from  serving  in  war. 

QUALK  JUS.  A  judicial  writ,  which  was  brought  where  a  man 
of  religion  had  judgment  to  recover  land,  before  execution  was 
made  of  the  judgment;  it  went  forth  to  the  escheator  between  judg- 
ment and  execution,  to  inquire  w/mi  right  the  religious  person  had  to 
recover,  or  whether  the  judgment  were  obtained  by  collusion  between 
the  parties,  to  the  intent  that  the  lord  might  not  be  defrauded.  Beg. 
Judic.  8.  16.  45.  Stata.  Wcttm.  2:  13  G.  I.  St.  1.  c.  32. 

QUALIFIED,  Is  applied  to  a  person  enabled  to  hold  two  bene- 
fices. See  Pluratity. 

Qualified  (or  Bate)  Fee;  Is  such  a  one  as  hath  a  qualification 
subjoined  thereto.  See  title  Estate. 

Qualified  Oath,  An  Oath  where  the  party  swears  not  simply, 
but  circumstantially. 

Qualified  Phopertt;  See  Possession;  Property. 

QUAMDIU  SE  BENE  GESSERIT,  jfs  long  as  he  shall  behave 
hijitself  ivelt  in  his  ofticc.  A  clause  often  inserted  in  letters  patent  of 
the  grant  of  offices,  as  in  those  to  the  Barons  of  the  Exchequer,  &c. 
which  must  be  intended  in  matters  concerning  their  office;  and  is  no- 
thing but  what  the  Law  would  have  implied,  if  the  office  had  been 
granted  for  life.  4  Inst.  1 17.  See  title  Judges. 

QUANTUM  MEKUIT,  Ho  much  as  he  deserved."]  An  action  on 
the  case;  express  or  implied,  grounded  on  a  promise  to  pay  the  plain- 
tiff for  doing  any  thing  so  nmch  as  he  should  desenc  or  merit. 

If  a  man  retains  any  person  to  do  work  or  other  thing  for  him;  asa 
taylor  to  make  a  garment,  a  earl  ier  to  carr)'  goods,  &c.  without  any 
r.erlain  agreement;  in  such  case,  the  Law  implies  that  he  shall  pay 
for  the  same,  as  much  as  they  are  worth,  and  shall  be  reasonably  de- 
manded; for  which  Quantum  Meruit  may  be  brought:  And  if  one  sue 
another  on  a  promise  to  satisfy  him  lor  work  done,  kc.  he  must  shew 
and  aver  in  his  declaration  how  much  he  Reserved  for  his  work.  See 
title  Pleading  I.  1. 

Quantum  valebat,  So  mach  as  it  was  ivorth."]  Where  goods  and 
wares  sold  arc  delivered  by  a  tradesman  at  no  certain  price,  or  to  be 
paid  for  them  as  much  as  they  arc  worth  in  general:  then  Quantum 
L'alcbat  lies,  and  the  plaintiff  is  to  aver  them  to  be  worth  so  much:  so 
where  the  Law  obliges  one  to  furnish  another  with  goods  or  provi- 
sions; as  an  innkeeper  his  guests,  &c.  See  titles  j^asum/isit;  Pleading 
I.  1. 

QUARANTINE.  See  Qnareniine. 

QUAKE  CLAUSUM  FREGIT.  See  titles  Ca/iias;  CommonPleas. 
Quake  cum,  Are  general  words  used  in  original  writs,  &c.  See 
Original. 

Quake  ejecit  infra  Tekmixum;  A  Writ  which  licth  by  the  an- 
licnt  Law  where  the  wrong-doer  or  ejector  is  not  himself  in  posses- 
sion of  the  lands,  but  another  who  claims  under  him.  As  where  a  man 
Icaseth  lands  to  another  for  years,  and  after,  the  lessor  or  revei'sioner 
eiuerelh,  and  niaketh  a  feoffment  in  fee  or  for  life  of  the  same  lands 
to  a  stranger:  Now  the  lessee  cannot  bring  a  writ  of  Jiji  ciioneJirnttS, 
or  ejectment  against  the  feoffee;  because  he  did  not  eject  hini,hui  the 
r  eversioner:  neither  can  he  have  any  such  action  to  recover  his  term 
against  the  reversioner  who  did  oust  him,  because  he  is  not  now  in 
possession.  .And  upon  that  account  this  writ  was  devised  upon  the 
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equity  srat.  H'es!m.  2.  c.  24.  as  in  a  case  where  no  adequate  remc- 
tiy  was  already  provided.  .\*.  J3.  198.  And  the  action  is  brought 
af^ainst  the  feollee,  for  detorcint^  or  keeping  out  the  original  lessee, 
durintj  the  continuance  of  his  lurni;  and  herein,  as  in  the  ejccinicnt, 
the  plaintiff  shall  recover  so  nuich  of  the  term  as  remains;  and  also 
shall  have  actual  damnj^es  lor  that  portion  of  il,  whereof  he  has  been 
unjustly  deprived.  3  Comm.  c.  I  207. 

Since  the  introduction  of  tictiiious  ousters,  whereby  the  title  may 
be  tried  a^uinsi  any  tenant  in  possession,  (by  what  means  soever  he 
acquired  il,)  and  the  subsequent  recovery  of  damages,  by  action  of 
trespuss  for  mesne  proiits,  this  writ  is  fallen  into  disuse.  See  title 
£Jtcr/ncnl. 

It  is  in  the  election  of  lessee,  or«  if  he  grants  over  his  terai,  the  se- 
cond lessee,  to  sue  a  writ  of  JCJecfione  Jirjna,  or  a  Quare  rjtcil  infra 
Trrminum  against  the  lessor,  or  his  heir,  or  against  the  lord  by  es- 
cheat, kc.  if  they  put  the  termor  out  of  his  term.  19  lien.  6. 

QUARK  IMPKUIT. 
A  Writ  lying  for  him  who  hath  purchased  an  aih'owxon^  against  a 
person  who  hinders  or  disturbs  him  in  his  right  of  udvowson  by  pre- 
senting a  Clerk  tliercto,  when  the  church  is  void.  J'\  -A*  B,  32:  SiaU 
U'estm.  2.  c.  5. 

It  differs  from  assise  of  f/crm'«  /ireeent/nent  (ultima  firesentationia^j 
because  that  lies  where  a  man  or  his  ancestors,  under  whom  he  claims, 
have  formerly  presented  to  the  church;  and  this  for  him  who  is  pur- 
chaser himself;  but  in  both  the  plaintiff  recovers  the  presentation  and 
damages;  though  in  the  writ  o{  tlarrein  fire.^rTiim<ntti^c.  he  recovers 
only  the  presentation,  not  the  title,  to  the  advowson,  as  he  doth  in  a 
Quare  im/iedili  for  which  reason  the  remedy  by  that  assise  is  discon- 
iinued:  And  where  a  man  m:iy  have  assise  of  darrein  /irctcnfmcnf,  he 
may  have  Quare  im/iedit.  2  l/ijut.  356.  See  title  Darre  in  Presentment. 

Upon  the  vacancy  of  a  living,  the  Patron  is  bound  to  present  with- 
in six  calendar  months,  otherv.'ise  it  w  ill  lapse  to  the  Bishop.  See  ti- 
tle jidvovjson  11.  But  if  tlie  prcscntaiioii  be  m.idc  within  that  time, 
the  Bishop  is  bound  to  admit  and  instiiutc  the  Clerk,  if  found  suffix 
cienl;  unless  the  church  be  full,  or  there  be  nolicc  of  any  litigation-. 
For  if  any  opjK>si(ion  be  intended,  il  is  usual  for  each  party  to  enters 
eavcat  with  the  Bishop,  to  prevent  his  institution  of  his  antagonist's 
Clerk.  An  institution  after  a  cuvta(  entered  is  void  by  the  Kcclesiasti- 
ral  Law;  but  ihis  the  Temporal  Courts  pay  no  regard  to,  and  look  up- 
on a  cavfat  as  a  merft  nullity.  But  if  two  presentations  be  offered  to 
the  Bishop  upon  the  sunic  avoidance,  the  church  is  then  said  to  be- 
come litigious;  and,  if  nothing  farther  be  done,  the  Bishop  may  sus- 
pend the  admission  of  either,  and  suffer  a  lapse  to  incur.  Vet  if  the 
Patron  or  Clerk  on  either  side  request  him  to  award  a  jus  //aironatua, 
he  is  bound  to  do  it.  'i"his  Jus  /mtrona'M  is  a  commission  from  the  ' 
Bishop,  directed  usually  to  his  Chancellor,  and  others  of  competent 
learning;  who  are  to  summon  a  Jury  of  six  Clergymen  and  six  Lay- 
men, to  inquire  into  and  examine  who  is  the  rightful  Patron;  (see  ti- 
tle ya«  Jiatronatm;)  and  ii\  Upon  such  inquiry  made  and  cetuficate 
thereof  returned  by  the  Commissioners,  he  admits  and  insti  utes  the 
Clerk  of  that  Patron  whom  they  return  as  the  true  one,  the  Bishop 
secures  himself  at  all  events  from  being  a  disturber,  whatever  prO' 
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cccdiiigs  may  be  liad  afterwards  in  the  Temporal  Courts.  3  Cotmn. 
c.  16. 

The  Clerk  rcfHscd  by  ilic  Bishop  may  also  have  a  remedy  against 
him  in  the  Spiriuial  Court,  dcnoiiiiualecl  a  ilu/iltfx  i/urrela:  which  is 
a  complaint  in  the  iKiluic  ol  an  appeal,  fion\  the  Orciiiary  to  his  next 
imniediaie  superior;  as  fron»  a  Bishop  to  the  Arclibishop,  or  from  an 
Archbishop  to  llie  ljclei;aics;  and  if  the  Superior  Court  adjudges  the 
cause  of  refusal  to  he  insufficient,  it  will  grant  institution  to  the  ap- 
pellant. 

Thus  f.ir  matters  may  goon  in  the  mere  ecclesiastical  course;  but 
in  contested  pi  tscntutions  they  seldom  go  so  lar;  for  upon  the  first  de- 
lay or  refusiil  of  the  Bishop,  to  admit  his  Clerk,  the  Patron  usually 
bi  ings  !iis  writ  of  Qtiarr  in:/it  i!il  against  ihe  Bisliop;  for  the  temporal 
injury  done  to  his  property,  in  disturbing  him  in  liis  presentation. 
And,  if  the  delay  arises  from  the  Bishop  alone,  as  upon  pretence  of 
incapacity,  or  the  like,  then  he  only  is  named  in  the  writ;  but  if  there 
lu-  another  presentation  set  up,  then  the  [iretended  Patroit  and  his 
Clerk  are  also  joined  iti  the  action;  or  it  may  be  brought  against  the 
Patron  and  Clerk,  lca\  ing  out  the  Bishop;  or  against  the  Patron  only. 
But  it  is  mo'it  advisable  to  bring  it  against  all  three:  for  if  the  Bishop 
be  left  out,  and  the  suit  be  not  determined  till  the  six  months  are  past, 
the  Bishop  is  entitled  to  present  by  lapse;  lor  he  is  not  party  to  the 
suit;  but,  if  he  be  named,  no  lapse  can  possibly  acci  ue  till  the  right  is 
determined.  CVo.  Jac.  93.  If  the  I'airon  be  left  out,  and  the  writ  be 
brought  only  against  the  Bishop  and  the  Clerk,  the  suit  is  of  no  effect, 
and  the  writ  shall  abate;  for  the  right  of  the  i'atron  is  the  principal 
question  in  the  cause.  Hob.  316:  7  He/i.  25.  If  the  Clerk  be  left  out, 
and  has  received  institution  before  the  action  brought  (as  is  some- 
times the  casej,  the  Patron  by  this  suit  may  recover  his  right  of  Pa- 
tronage, but  not  the  present  turn;  for  he  cannot  have  judgment  to  re- 
move the  C^lcrk,  unless  lie  be  made  a  defen<Iant,  and  parly  to  the  suit, 
to  hi .  r  what  he  can  allege  against  it.  l-'or  w  hich  reason  it  is  the 
safer,  and  now  usual,  way  to  insert  all  three  in  the  writ.  See  Hob. 
320:  Jmk.  Cmt.  200. 

Quare  im/icdii  will  not  lie  against  tlic  Oixlinary  and  Incumbent, 
without  naming  the  Patron;. because  at  Common  Law  the  Incumbent 
could  not  plead  any  thing  which  concerned  the  right  of  patronage, 
therefore  it  is  unreasonable  that  he  alone  slioiild  be  named  in  the  writ 
who  could  not  defend  the  patronage;  hmsiui.  2.5  J'.d.  3.*/.  3.  c.  7. en- 
ables him  to  plead  against  the  King,  and  to  defend  his  incumbency, 
although  he  claims  nothing  in  the  patronage;  and  by  that  statute  he 
shall  plead  against  any  common  person;  tlionph  with  this  difference 
that  when  the  inheritance  of  the  Patron  is  to  lie  divested  by  judgment 
in  a  Quare  im/iedir,  there  he  must  be  named  in  the  writ;  but  where 
the  next  presentation  only  is  to  be  recovered,  he  need  not  be  named: 
yet  where  the  King  presents  without  a  title,  and  his  Clerk  is  induct- 
ed, the  Quare  ini/uth'!  is  to  be  against  the  Ordinary  and  Incumbent; 
for  it  will  not  lie  against  the  King;  but,  if  he  is  plainiifT,  the  writ  may 
be  brought  against  the  Patron  alone,  w  ithout  naming  the  Incumbent. 
7  Kc/!.  25:  Cro.Jac.  650:  Palm.  306. 

By  the  writ  of  Quare  iwpedit  a  Patron  may  be  relieved,  not  only  on 
his  presentation  to  a  churcii,  but  to  a  chapel,  prcben<I,  vicarage,  &c. 
And  this  writ  lies  of  a  donative;  and  the  special  matter  is  to  be  set 
forth  in  the  declaration:  It  also  lietb  for  a  deanery  liy  the  King,  al- 
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thoug^ii  it  be  elective;  and  for  an  archdeaconry;  but  not  for  a  mere  of- 
fice of  the  church.  Co.  Liu.  344:  I  Leon.  205.  And  ihc  chuptcr  may 
have  a  Quarc  imjicdit  against  llic  Ocaii}  of  their  several  possessions. 
40  Kd.  3.  48. 

If  the  Quarc  im/iedit  be  for  a  donative,  the  writ  shall  he  Quarc  ^m- 
pedii  to  present  to  the  donative ;  if  of  a  parsonage,  llien  Quarc  im/iedit 
/irtcsrnFarc  ad  Ecclcsiam;  if  to  a  vicarage,  aU  i'^icariam;  if  to  a  Pre- 
bend, ad  I'rcbrndaniy  iP'c.  3  Ac/*.  .'/Ar.  35. 

If  the  riglit  of  nomination  be  in  one,  and  the  right  of  presentation 
in  anotlicr,  and  eillier  impede  the  other  in  his  riglu,  Quarc  im/icdif 
Ucs.  3  Term  Jir/:.  K.  B.  646. 

If  a  Bishop  be  disturbed  to  collate,  where  he  ought  to  make  colla- 
tion, he  niLiy  have  a  writ  Quart  imfwdity  and  the  writ  shall  be  ywod  fier- 
vdiiut  i/isum  firasinfarc^  is^c.  and  he  shall  count  on  the  collation;  and 
if  the  King  be  disturbed  iu  his  collation  by  letters  patent)  he  sliull  have 
Quarc  ini/itdit,  t^c.  .Vav  .Vaf.  fir.  73. 

Grantee  of  a  next  avoidance  may  bring  this  writ  against  the  patron 
who  granted  the  avoidance.  39  Hm.  6. 

It  may  be  brought  by  Executors,  for  a  disturbance  in  vita  testa- 
torts;  and  executors,  being  disturbed  in  thtir  presentation,  may  bring 
Quare  i/u/,i  dic  as  well  as  their  testator  might.  O'trcn  99:  Lutxv.  I. 

Husband  and  wife  jointly,  or  the  husband  alone  without  his  wife, 
may  have  tlie  writ  Quart-  im/:cdit;  and  if  a  man  who  hath  an  advowson 
in  right  of  his  w  ife  be  disturbed  in  his  presentation,  and  dies,  the  wife 
shall  bring  it  on  that  disturbance.  14  f/t  n.  4:  5  Nl/i.97. 

The  heir  shall  not  have  Quarc  inificdity  for  a  disturbance  teni/iorc 
/latr/s;  nor  can  he  have  execution  on  a  recovery  by  the  ancestor.  Br. 
Q.  Imfi.fil.  7.  9.  But  by  ^iiat.  13  Kd.  1.  c.  5.  usurpation  of  churches 
during  wardship,  particular  estates  of  vacancy,  &c.  shall  not  bar  an 
heir  at  full  age,  reversioner  in  possession,  or  a  spiritual  person  in  suc- 
cession, front  having  a  writ  possessory  of  Qimrc  ivifiediiy  Is'c.  as  the 
ancestor  or  predecessor  might  have  had,  if  such  usurpation  had  been 
in  their  time:  and  the  same  form  of  pleading  shall  be  had  in  darrein 
/ircscritmetif^  and  Quarc  im/udit. 

Where  partition  is  made  on  record,  to  present  by  turns,  the  copar- 
cener who  is  disturbed  shall  not  be  put  to  a  Quarc  imftcdit;  but  may 
ha\e  remedy  on  the  roll,  by  ncire  facias:  it  is  otherwise  on  an  agree- 
ment to  present.  Sec  ay.  1 3  ii.  I .  c.  5.  §  5.  and  tiiie  Parceners. 

If  tenant  in  tail  suB'er  an  usurpation,  and  die,  and  six  months  pass, 
the  issue  in  tail  cannot  bring  Quarc  imficdit:  but  at  the  next  avoidance 
he  may  have  it  within  the  six  months.  46  jiv.si).c  i. 

As  this  writ  is  all  in  the  possession;  the  presentment  of  a  grantee 
of  the  next  avoidance  is  a  good  title  for  the  grantor  and  patron  in  fee 
to  bring  it;  and  likewise  for  his  heir,  and  other  grantees.  9  Hcji.  7. 

•-'3:  3  jir/i.  97. 

The  King  cannot  remove  an  incumbent,  presented,  instituted,  and 
inducted,  although  on  an  usurpation,  but  by  Quare  int/icdit  in  a  judi- 
cial way.  C'ro.  Jac.  385.  See  title  .Idvoimon  HI. 

He  who  claims  by  a  recovery,  shall  maintain  a  Quare  impedit.  Stat. 
7  H.  8.  c.  4. 

The  w  rit  of  Quarc  impedit  must  be  brought  in  the  county  where 
the  church  is:  It  commands  the  disturbers,  the  Bishop,  the  Pseudo- 
patron,  and  his  Clerk,  to  permit  the  plaintifl' to  present  a  proper  per- 
son (w  ithout  specifying  the  particular  Clerk)  to  sach  a  vacant  church, 
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which  pertains  to  his  patronage;  and  which  the  defendants,  as  he  ai- 
leRcs,  do  obstruct;  and  unless  they  so  do,  then  that  they  appear  ia 
Court  to  shew  tlic  reason  why  they  hinder  liiin.  1'.  -V.  D.  32. 

There  is  no  limitation  with  regard  to  time  within  which  Quart  im- 
pedil  (or  any  other  action  touching  advowsons)  is  to  be  brought;  at 
least  none  later  than  the  limes  of  kich.  I.  and  tJm.  III.  See  title  Lim- 
itation of  Actions. 

Immediately  on  tlie  suing  out  of  the  Quarc  imfitdii.i  if  the  plaintiff 
suspects  that  the  Bishop  will  admit  the  defendant's  or  any  other  Clerk, 
pending  the  suit,  he  may  have  a  prohibitory  w  rit,  called  a  jVt  admit- 
tiis;  which  recites  the  contention  begun  in  the  Kuig's  Courts,  and  for- 
bids the  Bishop  to  admit  any  Cleik  whatsoever,  till  such  contention 
be  determined.  See  title  .Vt  atiuiitian. 

In  the  procecdint;5  upon  a  Quart  imfitdit,  the  plaintiff  must  set  out 
his  title  at  length,  and  prove  at  least  one  presentation  in  himself,  his 
ancestors,  or  those  imder  w  hom  he  claims;  (except  in  case  of  a  church 
created  by  himself;  see  Imat.;  for  he  must  recover  by  the  strength  of 
his  own  right,  and  not  by  the  weakness  of  the  defendant's.  I'aug/i.  7, 
8.  and  he  must  also  shew  a  disturbance  before  the  action  brought. 
Hob.  199.  UiKin  this  the  Bishop  and  the  Clerk  usually  disclaim  all  ti- 
tle, save  only,  the  one  as  Ordinal  y,  to  admit  and  in.Mituie;  and  the  other 
as  presentee  of  the  Patron,  who  is  left  to  defend  bis  own  right.  And, 
upon  failure  of  the  plaintiB'  in  making  out  his  own  title,  the  defend- 
ant is  put  upon  the  proof  of  his,  in  order  to  obtain  judgment  for  him- 
self, if  needful.  But  ifthe  right  be  found  for  the  plaintif),  on  the  trial, 
three  farther  iioints arc  also  to  be  incjuircd:  /»*/,  If  ihechurch  be  full; 
and,  if  full,  then  of  whose  presentation:  for  if  it  be  of  the  defendant's 
presentation,  then  the  clerk  is  removable  by  writ  brought  in  due 
time.  AVci«(//f/,  Of  what  value  the  living  is;  and  this  in  order  to  as- 
sess the  damages  w  hich  aie  directed  to  be  given  by  the  statute  of 
U'cstminslcr  2.  13  Ji.  I.e.  5;  sec  /:ost.  Thirdly^  In  case  of  plenartv 
upon  an  usurpation,  whether  six  calendar  months  have  passed  between 
the  avoidance  and  the  lime  of  bringing  the  action:  for  then  it  would 
not  be  within  the  statute,  w  hich  permits  an  usiu-pation  to  be  devested 
by  a  Quart  iiii/irdit,  brought  in  fra  tem/:ux  si-nirsirc.  So  that  plenartv  is 
still  a  suflicient  bar  in  an  action  of  Quart-  im/n  dit^  brought  al>ove  six 
months  after  the  vacancy  happens;  as  it  was  universally  by  the  Com- 
mon Law,  however  early  the  action  was  commenced.  2  Imt.  361:  3 
Comm.  c.  16.  See  title  Jidvoivion  III. 

In  the  declaiation  of  the  plaintiff,  it  is  not  sufficient  for  him  to  al- 
lege, that  he,  or  such  a  person  from  whom  he  claims,  were  seised  of 
the  advowson  of  the  church,  but  he  must  allege  a  presentation  made 
by  one  of  thent;  for,  if  he  doth  not,  the  dcfeiul.tnt  may  demur  to  the 
declaration:  and  the  reason  is,  that  the  plaintiil',  by  joining  the  last 
presentation  to  his  own  title,  is  to  make  it  appear,  that  he  hath  a  right 
to  present  now  as  well  as  then.  Cro.  Jiliz.  518:  5  Rtji.  97:  Vaiig/t.  57. 
But  the  want  of  such  allegation  may  be  cured  by  verdict.  2  Slra.  1006. 
See  3  /io>.  W  J'u/.  444. 

And  if  a  nun,  by  the  King's  licence,  creates  a  church  which  shall 
be  presentable,  if  lie  be  disturbed  to  present  to  it,  he  may  have  a  Qua- 
rc  im/i'  dit  without  alleging  a  preseiuation  in  any  person:  but  antiently 
it  was  held  he  might  not,  because  he  could  not  allege  a  presentation. 
30  Ed  4.  14:  .Ma/iory'a  Q.  Im/ied.  153. 

The  only  plea  the  Bishop  hath  by  the  Common  hs.w  on  a  Quare 
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imfiedit  is,  that  he  claimcth  nothing  but  as  Ordinary;  he  could  not 
counterplead  the  Patron's  title,  or  any  ihing^  to  the  rip^ht  of  patronage, 
nor  could  the  Incumbent  counleqilead  such  title,  till  the  atat.  25  Kd. 
3.  St.  3.  f.  7.  by  whieh  both  Bibhup  and  Incunnbenl  may  counterplead 
the  title  of  the  Patron;  the  one,  h  hen  he  collates  by  lapse,  or  makes 
title  hiniselt  to  the  patronage;  the  other,  being  persona  imfiersonaiu^ 
may  plead  his  Patron's  title,  and  counterplead  the  title  of  the  plain- 
tiff. And  it  has  been  adjudged,  that  an  Incumbent  cannot  plead  to  the 
title  of  the  parsonage,  without  shewing  that  he  is  fiersoyia  imficnonu- 
ta  on  the  presentation  of  the  Patron.  IT.  Jonts  4:  March.  159. 

Several  were  plaintifls  in  a  Qimrc  impedii^  the  defendant  pleaded 
the  release  of  one  of  them  pending  the  writ;  and  it  was  resolved,  that 
this  release  shall  only  bar  him  who  made  it,  and  that  the  writ  shall 
stand  good  for  the  rest.  5  Ke/i.  97. 

In  all  Quarc  inificdits„  a  defendant  may  traverse  the  presentation  al- 
leged by  the  plaintiff,  if  the  matter  of  fact  will  bear  it;  but  the  defend- 
ant must  not  deny  the  presentation  alleged,  where  there  was  a  pre- 
sentation. I'au^h.  16,  17.  And  if  a  presentation  is  alleged  in  thcgrant- 
or  and  grantee,  the  presentation  in  the  grantor  is  only  traversable;  for 
tJial  is  the  principal.  C'ro.  JiUz.  518. 

Quarc  ini/icdii  was  bix>ught  against  two,  one  of  them  cast  an  essoin, 
and  idem  dhi  datus  est  to  the  other,  Sec.  Then  an  attachment  issued 
against  them  for  not  appearing  at  the  day,  and  process  continued  to 
the  Grand  Ca/ic;  which  being  returned,  and  the  parties  not  appearing, 
it  was  ruled  that  linal  judgment  should  be  entered  according  to  the 
f.ia/.  52  //.  3.  c.  12.  But  on  motion  to  discharge  this  rule,  because 
the  defendants  were  not  summoned  either  on  the  attachment  or  grand 
distress,  the  summoners  being  only  the  feigned  names  of  Jo/ut  Doe 
and  Richard  Roe,  the  judgment  was  set  aside;  for  the  design  of  the 
statute  was  to  have  process  duly  executed,  and  that  must  be  witli 
notice.  Sec.  And  where  the  right  is  for  ever  concluded,  this  being 
so  futal,  the  process  must  never  be  suffered  to  be  a  thing  of  course. 
1  Mod.  248. 

\N'here  two  defendants  in  a  Quare  imficdit  plead  several  bars,  and 
one  of  them  is  found  against  the  plaintiff,  and  the  other  with  him;  he 
shall  not  have  his  writ  to  the  Bishop.  And  if  there  are  many  defend- 
ants pleading  several  pleas,  the  plaintifl  shall  not  have  judgment  be- 
fore all  the  pleas  are  tried:  fonliough  some  be  lor  the  plaintiff, othei*s 
may  be  found  against  him,  and  he  cannot  have  judgment  without  a 
good  title.  F.  jX.  B.  30:  Hob.  70. 

If  it  be  found  that  the  plaintiff  hath  the  right,  and  hath  commenced 
his  action  in  due  lime,  then  he  shall  have  judgment  to  recover  the 
presentation;  and,  if  the  church  be  full  by  institution  of  any  clerk,  to 
remove  him:  unless  it  were  filled, /if /Jt/mrc  (itc^  by  lapse  to  the  Ordi- 
nary, he  not  being  pa.  ty  to  the  suit;  in  which  case  the  plaintiff  loses 
Jiis  presentation  firo  hac  nice,  but  shall  recover  two  years*  full  value 
of  ihc  chuich  from  the  defendant,  the  pretended  Patron,  as  a  satisfac- 
tion for  the  turn  lost  by  his  disturbance;  or  in  case  of  insolvency,  the 
defendant  shall  be  imprisoned  for  two  years:  and  in  other  cases  half  a 
year's  value,  and  half  a  year's  imprisonment.  Stat.  lVe^fm.2:  \^  Ed. 
1.  c.  5.  §  3.  But  if  the  church  remains  sliil  void  at  the  end  of  the  suit, 
then  whichever  party  the  presentation  is  found  to  belong  to,  whether 
plaintiff  or  defendant,  shall  have  a  writ  directed  to  the  Bishop  ad  ad- 
rnf lenditm  ctericum^  vcciiin^       judgn'.ent  of  the  Court>  and  order,- 
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ing  him  (o  admit  and  institute  i/ie  Citric  of  the  prevailing  party;  and, 
if  upon  this  order  he  does  not  admit  him,  the  Patron  may  sue  the  Bi- 
shoji  in  a  writ  of  Quare  non  admixii,  and  recover  ample  satisfaction  in 
damages.  A".  B.  38.  47:  1  Mod.  2S4:  3  Comm.c.  16.  Sec  title  Qua- 
rt ncn  admhil. 

In  a  Quare  im/iedil,  though  it  was  fount)  that  the  church  was  full  of 
anothei*,  who  was  a  stranj;er  to  the  writ,  and  it  did  not  appear  whether 
he  came  in  by  a  belter  title  than  that  which  was  found  for  the  plaiit- 
tiff;  it  was  held,  that  the  plaii.lifT  might  have  a  general  writ  to  the 
Uishop,  which  he  is  bound  by  law  to  execute,  or  shall  be  amerced.  &c. 
and  he  cannot  return  that  the  church  is  full  of  another;  for  no  issue 
can  be  joined  between  the  Bishop  and  the  plaintiff,  because  he  has 
no  day  in  Court.  6  Hr/i.  51:3  J^eon.  136:  See  tintf  and  /loit. 

But  w  here  the  plaintiff  recovered  an  advowson  in  ejectment,  and 
thrcupon  had  a  w  rit  to  the  Bishop,  there  being  another  Incumbent 
in  the  church,  who  was  not  a  party  to  the  action;  adjudged,  that  this 
writ  would  not  lie  without  a  ecirt  facias  to  the  Incumbent.  Sid.  93. 

If  it  appears  in  Quare  im/tedit^  either  in  pleading  or  by  confession 
of  the  parties,  that  neither  of  them  have  a  title,  but  that  it  is  in  the 
King;  the  Court  may  award  a  writ  to  the  Bishop  for  the  King,  to  re- 
move the  Incumbent,  and  admit  idoneam  lienonam  ad  /irasentaiionem 
regis;  but  this  must  be  when  his  title  is  very  plain.  Hob.  126.  163: 
I  Leort.  323. 

In  Quare  im/iedii,  the  plaintiff  and  defendant  are  both  actors;  so 
that  the  defendant  may  have  a  writ  to  the  Bishop,  as  well  as  the  plain- 
tiff; but  not  without  a  title  appearing  to  the  Court;  wherefore,  if  the 
defendant  never  appears,  the  plaintiff  must  make  out  a  title  for  form 
sake,  and  so  must  the  defendant,  if  the  plaintiff  be  nonsuited.  Hob. 
163. 

If  the  plaintiff,  after  appearance,  in  a  Qttare  impedii  be  nonsuited, it 
is  peremptory;  because  the  defendant  on  title  made,  whereby  he  be- 
comes actor,  shall  have  a  writ  to  the  Bisliop:  and  it  is  the  same  in 
ease  of  a  Discontinuance.  7  Rcji.  07. 

It  is  the  nature  of  a  Quare  im/iedir  to  be  final,  either  on  a  discon- 
tinuance or  nonsuit;  and  a  man  cannot  have  two  suits  for  the  same 
thing  in  this  case  against  one  person,  though  he  may  have  several 
Quare  imftedits  against  several  persons.  7  Kefi.  27:  Hoh.  137. 

The  Parson,  Patron,  and  Ordinary  are  sued;  the  0:dinary  disclaims, 
and  the  Parson  loscth  by  default;  the  plaintiff  shall  have  judgment  to 
recover  his  presentation,  and  a  writ  shall^issuc  to  the  Bisho]>,  Sec.  with 
a  cesset  executio,  until  the  plea  is  detc:'mined  betw  een  the  plaintiff 
and  Patron.  Vauglmn  6. 

In  a  Quare  im/itdii  against  the  .^rchbishop,  the  Bishop,  and  three 
defendants:  the  Archbishop  pleaded  that  he  claimed  nothing  but  as 
Metropolitan;  and  the  Bishop  pleaded  that  he  claimed  nothing  but  as 
Ordinary;  and  the  defendants  nuide  title;  but  there  was  a  verdict 
against  them:  It  was  a  (|uestion,  w  hclher  the  writ  of  execution  should 
be  awarded  to  the  Archbishop,  or  the  Bishop;  and  it  was  held,  that 
where  neither  of  them  are  parties  in  interest,  it  may  be  directed  to 
either;  but  if  the  Bishop  is  patty  in  interest,  it  must  lie  directed  to  the 
Archbishop.  6  Ue/i.  48:  3  liuUl.  174.  And  if  the  Archbishop  of  C'an- 
terbury  be  plaintiff  in  a  Quare  im/iedit,  the  writ  must  be  directed  to 
the  Archbishop  of  Tor/r.  H/icw.  329. 

If  a  defendant  pleads  Ac  disiurba,  (that  he  did  not  disturb,)  which 
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IS,  in  effect,  the  general  issue  in  a  Quarr  im/iedif,  this  will  be  only  a 
defence  of  the  wronff  with  which  he  stands  charged,  and  is  so  for  from 
controverting  the  plaintiff's  title,  that  the  plea,  as  it  were,  confesses 
it;  and  the  plaintiff  may  presently  pray  a  writ  to  the  Bishop,  or  main- 
tain the  disturbance  in  order  to  recover  damages.  Hob.  \6^. 

There  must  be  a  disturbance  to  maintain  this  action:  In  a  Quare 
imficdil,  tiie  I'atron  declared  on  a  disturbance  of  him  to  present  1  Ao- 
-jember;  the  Incumbent  pleaded,  that  I  i'/av  next  after,  the  presenta- 
tion devolved  on  the  Queen  by  lapse,  and  she  presented  him  to  the 
church,  &c.  And  on  demurrer  ihe  plea  was  held  ill;  because  the  de- 
fendant had  not  confessed  and  avoided,  nor  traversed  the  disturbance 
set  forth  in  the  declaration:  and  thoU!;h  by  the  demurrer  the  Queen's 
title  was  confessed,  it  appearing  that  it  was  already  executed,  and  the 
defendant  having  lost  his  incumbency  by  ill  pleading,  the  writ  shall 
not  be  awarded  to  the  Bishop  for  the  Queen  to  present  again,  but  for 
the  Patron.  1  Lmn.  194. 

The  Courts  at  Wetimimtrr  arc  very  cautious  not  to  abate  the  writ 
of  Quare  im/iedii,  for  any  want  of  form,  Sec.  yet  if  the  Bishop  against 
whom  the  writ  is  brought,  or  any  of  the  defendants  are  misnamed,  it 
is  good  cause  of  abatement;  if  the  Patron  be  not  named  in  the  writ, 
it  maybe  pleaded  in  abatement:  though  death  of  the  Patron,  pend- 
ing the  writ,  doth  not  abate  it,  if  the  Quarr  imiu  dii  is  brought  against 
the  Bishop,  Patron,  and  Incumbent:  and  if  the  Incumbent  dies,  pend'- 
ing  the  writ,  and  a  disturber  present  again,  and  die,  Quare  imjiedit 
would  lie  on  the  first  disturbance  by  Joiu'nics  Accounts;  but  the  first 
writ  is  abated  by  the  plaintiff's  death;  also  if  the  plaintiff  bring  a  new 
writ  within  fifteen  days  after  the  abatement,  that  shall  be  a  continu- 
ance of  the  first  writ,  and  prevent  the  defendant  taking  any  advantage: 
but  if  the  w  rit  abate  for  any  fault  in  the  declaration,  the  defendant 
shall  have  a  writ  to  the  Bishop  to  admit  his  Clerk;  so,  if  judgment  is 
given  on  demurrer,  &c.  Cro.  Eiiz.  324:  Cro.  Car.  651:  7  Re/t.  57: 
Dyer  240. 

In  a  plea  of  Quare  imfiedity  days  are  given  from  15  to  16,  or  from 
three  weeks  to  three  weeks,  according  to  the  distance  of  place:  and 
if  the  disturber  come  not  in  on  the  great  distress,  a  writ  is  to  be  sent 
to  the  Bishop,  that  he  claim  not  to  the  prejudice  of  the  plaintiff,  for 
that  time;  and,  on  recovery,  judgment  is  be  given  to  the  party  to  re- 
cover the  presentation  and  advowson.  Slat.  52  Hen.  3.  c.  12:  2  Roll. 
Mr.  377. 

Though  damages  are  given  by  staf.  If'estm.  2.  c.  5.  they  shall  not 
be  had  against  the  Bishop,  where  he  claims  nothing  but  as  Ordinary, 
and  is  no  disturber.  3  Lev.  59.  Before  this  statute  no  damages  were 
allowed  on  a  Quare  imficdit;  and  the  King  hath  none  at  this  day;  for 
although  he  declares  ad  damnum^  tJJ'c.  he  is  not  within  that  statute; 
Iwcauseby  his  prerogative  he  cannot  lose  his  presentation.  6  Re/i.  52. 
If  the  plaintiff  hath  a  verdict,  and  the  church  is  found  vacant,  the  pa- 
tron may  have  the  fruits  of  his  presentation,  and  so  not  be  entitled 
to  damages;  in  which  case,  a  remittitur  de  damnis  is  entered.  3  Lev. 
59. 

The  points  to  be  intiuired  of,  where  the  Jury  find  for  the  plaintiff, 
kc.  arc,  of  yhom,  and  on  whose  presentation,  the  church  is  full;  how 
long  since  it  was  void;  the  yearly  value  of  the  church,  &c.  which  be- 
ing found,  damages  are  to  be  given  accordingly.  6  Re/i.  51.  Sec  ante. 
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No  costs  are  recoverable  in  Quart  imfirdit^  because  of  the  great  da-- 
mages  given  by  the  statute  of  fVeaim.  2.  c.  5. 

Where  judgment  is  given  to  have  a  writ  to  the  Bishop  in  Quart 
imfiedic,  it  shall  not  be  reversed  on  writ  of  error  brought  on  the  whole 
judgment;  though  the  judgmttit  by  the  statute  for  damages  be  erro- 
neous and  revcrseil.  5  lif/i.  5S,  59. 

When  one  recovers  in  a  Quart  im/ieilii  against  an  Incumbent,  the 
Incumbent  is  so  removed  by  judgment  that  the  recovercr  may  pre- 
sent witliout  any  thing  failhcr;  but  tlie  Incumbent  continues  incum- 
bent dt  facto,  till  such  presentation  is  made:  and  if  the  plaintiff  in  this 
suit  be  instituted  on  a  writ  to  the  Bishop,  the  defendant  cannot  ap- 
peal; if  he  doth,  a  Prohibition  lies;  because  in  this  case,  the  Bishop 
acts  as  the  King's  Minister,  not  as  a  Judge.  2  Roll.  Mr.  363:  1  Roil. 
Kc/i.  62. 

in  a  writ  of  Quart  im/itdit,  which  is  almost  the  only  real  action  that 

remains  in  common  use,  and  also  in  the  assize  oi  darrtin  /irtttntmtnt, 
and  writ  of  right  of  advowson,  (sec  title  ll'ri!  of  Rig/il)  the  Patron 
only,  and  not  the  Clerk,  is  allowed  to  sue  the  disturber.  But,  by  vir- 
tue of  several  acts  of  Parliament,  there  is  one  species  of  presentations 
in  which  a  remedy,  to  be  sued  in  the  Temporal  Courts,  is  put  into  the 
hands  of  the  clerks  presented,  as  well  as  of  the  owners  of  the  advow- 
son; viz.  the  presentation  to  such  benefices  as  belong  to  Roman-Catho- 
lic Patrons;  w  hicli,  according  to  their  several  counties,  are  vested  in 
and  secured  to  the  two  Universities  of  this  kingdom.  See  stats.  3  Jac. 
I.  c.  5:  1  >!'.  iS  M.  St.  I.  c.  26:  12  .Inn.  st.  2.  r.  U:  11  Geo.  2.  c.  17. 
By  the  statute  of  12  -^nn.  st.  2.  c.  14.  §  4.  particularly,  a  new  method 
of  proceeding  is  provided,  viz.  that,  besides  the  w  rits  of  Quart  imfie- 
(Hi,  which  the  Universities  as  Patrons  are  entitled  to  bring,  they,  or 
their  Clerks,  may  be  at  lil)erty  to  file  a  hill  in  c(juity  against  any  per- 
4on  presenting  to  such  living,  and  disturbing  their  right  of  Patron- 
age, or  his  Cfstuit  qut  trust,  or  any  other  person  whom  they  have 
cause  to  suspect:  in  order  to  compel  a  discovery  of  any  secret  trusts, 
for  the  benefit  of  Papists,  in  evasion  of  those  laws  whereby  this  right 
of  advowson  is  vested  in  those  learned  bodies.  And  also  (by  stat.  1 1 
Gto.  2.  c.  I".)  to  compel  a  discovery  whether  any  grant  or  convey- 
ance said  to  be  made  of  such  advowson,  were  made  bona  fdt  to  a  Pro- 
testant Purchaser,  for  the  benefit  of  Protestants,  and  for  a  full  consi- 
deration; without  which  requisites  every  such  grant  and  conveyance 
of  any  advowson  or  avoidance  is  absolutely  null  and  void.  This  is  a 
particular  law,  and  calculated  for  a  particular  purpose:  but  in  no  in- 
stance, except  this,  does  the  Common  Law  permit  the  Clerk  himself 
to  interfere  in  recovering  a  presentation,  of  w  hich  he  is  afterwards  to 
have  the  advantage.  For,  besides  that  he  has  no  temporal  right  in  him 
till  aftei'  institution  and  induction,  this  exclusion  of  the  Clerk  from 
being  plaintifl'  seems  also  to  arise  from  the  very  great  honour  and  re- 
gard which  the  law  pays  to  his  sacred  function.  See  3  Comm.  c.  16; 
and  further  titles  .Idvo^vson;  Juris  Utrum;  Pa/iisis,  i^c. 

Quake  Inclmbravit,  .\  Writ  which  lieth  against  the  Bishop, 
who,  within  si.'i  months  after  the  vacation  of  a  benefice  confers  it  on 
his  Clerk,  whilst  two  others  are  contending  at  law  for  the  right  of 
presentation;  to  shew  ahy  it  liulh  incumbtrtd  the  church.  Rtg.  Orig. 
32. 

Or  it  is  a  writ  brought,  after  a  recovery  in  Quart  imfitdit,  or  assise 
of  darrein  ftrcttwrnrnt,  against  the  Bishop  who  thus  admits  a  Clerk. 
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notwithstanding  the  wi'it  .AV  a(/fflt7(a«  served  on  him.  See  titles  JVc 

admittas;  Quart  im/iedit. 

If  a  man  hath  a  writ  of  right  of  advowson  depending  between  him 
and  another,  and  the  church  is  void  peudeiil  the  writ,  tlie  plaintiff  shall 
not  have  a  Quare  incumbnivit  or  -VV  admittas^  although  the  Bishop 
incumber  the  church;  because  the  plaintiff  shall  not  recover  the  pre- 
sentation on  this  w'lil,  but  the  advowson:  and  w  here  he  hath  title  to 
present  he  mav  do  it;  and  have  Quare  im/ifdityi( he  be  disturbed.  JVcw 
JVal.  Br.  108,  io9. 

This  writ  may  be  brought  after  the  six  month?;  and  if  a  plainlifT 
be  nonsuit  in  a  Quare  incnmbravit^  he  may  have  another  writ,  and  vary 
from  his  first  declaration,  kc.  F.  .V.  B.  48. 

After  a  j\V  admiiias  delivered,  if  the  six  months  pass,  the  Bishop  ■ 
may  present  his  Clerk  for  lapse,  and  shall  not  be  charged  by  the  writ 
of  Quare  incumbravit  for  the  presentation;  but  he  cannot  admit  the 
Clerk  of  the  other  man,  for  that  would  be  against  the  writ  admit' 
tat  delivered  to  him.  A.  jV.  B.  48.  But  to  prevent  this  he  is  usually 
made  a  defendant  in  the  Quare  impedit. 

If  the  Bishop  incumber  the  church,  where  there  is  no  dispute  about 
it,  yet  this  writ  Quart  incumbravit  lies;  but  according  to  the  best  opin- 
ions there  ought  to  be  a  suit  depending,  though  there  is  no  actual  re- 
covery. 18  E.  3.  17:  Filz.  Q.  Imfird.  3. 

Quare  non  admisit,  A  writ  which  lies  against  a  Bishop  where  a 
man  fiath  recovered  his  advowson  or  presentation,  in  a  writ  of  right 
of  advowson,  or  in  Quare  im/tedii^  or  other  action,  and  the  Bishop  re- 
fuses to  admit  his  Clerk,  on  pretence  of  lapse,  Sec.  bee  title  Quare 
im/tedit. 

It  is  requisite  in  the  w-rit  to  mention  the  recovery;  and  it  is  to  be 
brought  in  the  county  where  the  refusal  was.  AT.  B.  47:  7  Re/t.: 
Dyer  40. 

In  a  Quare  non  adrnifiit  the  plaintiff  shall  recover  damages:  and  if 
the  plaintiff  have  judgment  in  a  Quare  iniptdit,  and  a  writ  is  awarded 
to  the  Bishop;  if  on  this  writ  the  Bishop  makes  a  false  return,  the 
plaintiff  may  have  Quare  won  admitit  against  him,  and  have  his  da- 
mages. Dyer  260. 

King  Edw.  I.  presented  his  Clerk  to  a  benefice  in  Yorkshire,  and 
the  Archbishop  of  that  province  refused  to  admit  him;  on  which  the 
King  brought  a  Quare  non  admisit,  and  the  Archbishop  pleaded  that 
the  Pope  had  a  long  time  before  provided  for  iliat  church,  as  one  hav- 
ing supreme  authority;  in  that  case,  therefore  he  could  not  admit  the 
King's  Clerk.  It  was  adjudged,  that  for  his  contempt  to  execute  the 
King's  writ,  the  Archbishopric  should  be  seized,  &c.  3  Refi,  12.  See 
title  Prxmunire. 

If  the  Bishop  refuse  the  King's  presentee,  and  afterwards  admit 
him,  yet  the  King  shall  have  Quare  non  admisit  for  the  refusal;  and  so 
it  is  presumed  may  a  common  person.  A'ny  J^'at.  Br.  106. 

Quare  non  pebmittit,  An  anlient  Writ  which  lay  for  one  who 
had  a  right  to  present  to  a  church  for  a  turn,  against  the  proprietary. 
eieta,  I.  5.  c.  6. 

QUARENTINE;  QUARENTAINE;  QuarcntinaP^  A  benefit  al- 
lowed by  Law  to  the  widow  of  a  man  dying  seised  of  lands,  whereby 
she  may  challenge  to  continue  in  his  capital  messuage  or  chief  man- 
sion-house, (not  being  a  castle,)  by  the  space  o{  forty  days  after  his 
decease  in  order  to  the  assigument  of  her  dower,  &c.  And  if  the  heir. 
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or  any  other,  eject  her,  she  may  bring  the  writ  de  quareniini  liabendd; 
but  the  widow  shall  not  have  meal,  drink,  kc.  though  if  there  be  no 
provision  in  the  house,  accordin!;  to  /■'it^hrrberi,  she  may  kill  things 
for  her  provision.  See  Alai^na  Chdrta^  ca/t.  7:  Bract,  lib,  2.  cafi,  40: 
F,  .V.  B.  161:  and  this  Dictionary,  title  Dower  III. 

QuAKENTiNE,  Thc  term  of  forty  days,  during  which,  the  persons 
coming  from  foreign  parts,  infected  with  the  plague,  arc  not  permit- 
ted  to  land  or  come  on  shore. 

I'o  this  heud  may  be  referred  the  provisions  of  our  laws  against 
the  Plague  an  evil  which,  by  ilic  blessint;  of  Providence,  has  not  been 
inflicted  on  this  kingdom  for  more  than  a  century  past.  The  atat.  1  Jac. 
I.e.  31.  siill  remains  in  furcci  and  enables  thc  Mayor,  Justices,  and 
Head-ofliccrsol  the  place  infected,  to  make  a  rate  for  the  relief  of  the 
unhappy  sufferers,  and  to  cfTcct  such  regulations  as  shall  be  necessa- 
ly  10  prevent  the  infection  from  spreadiiijj:  and  by  that  statute  it  is  en- 
acted, that  if  any  person  intected  with  the  piujiuc,  or  dwelling  in  any 
infected  house,  be  commanded  by  the  officer  tu  keep  his  house,  and 
shall  disobey,  he  may  be  enforced  by  the  watchmen  appointed  to  obey 
such  necessary  command;  and  if  any  hurl  ensue  by  such  enforcement, 
the  watchmen  are  indemnified.  And  if  such  person,  so  commanded 
to  confine  himself,  goes  abroad  and  converses  in  company,  if  he  has 
no  plaguc-sore  upon  liim,  he  shall  be  punished  as  a  vagabond,  by 
whipping,  and  be  bour.d  to  his  good  behaviuui';  but  if  he  has  any  in- 
fectious sore  upon  him  uncured,  he  shall  be  guilty  of  Felony. 

By  the  acts  45  G.  3.  c.  10.  (repealing  all  former  acts  relating  to 
Quarentinc)  and  45  O.  3.  c.  98.  a  system  of  regulations  is  introduced 
and  enforced  in  Great  liriiain.  The  system  of  Quarcntine  is  regulat- 
ed in  Inland  by  the  IrM  act  40  G.  3.  c.  79. 

By  the  acts  45  W  46  G.  3  certain  duties  are  made  payable  by  the 
owners  of  all  vessels  performing  Quarentine.  All  ships,  as  well  ships 
of  war,  as  others,  coming  from  or  having  touched  at  any  place  from 
whence  thc  King,  with  the  advice  of  the  Privy  Council  shall  have 
adjudged  and  declared  it  probable  that  the  plague,  or  any  other  in- 
fectious disease  may  be  brought,  are  made  subject  to  Quarentiue.  The 
Privy  Council  may,  from  time  to  lime,  specify  what  ships  or  goods 
shall  be  subject  to  Quarentine,  and  make  orders  in  case  of  any  infec- 
tious disease  appearing  in  Great  Britain;  as  also  for  mitigating 
Quarentine  in  certain  cases.  Masters  of  ships,  liable  to  Quarentine, 
are  to  make  signals  on  meeting  other  ships  at  sea,  or  within  four 
leagues  of  the  coast;  Penalty  200/.:  and  on  the  like  penally  all  masters 
of  ships  are  to  inform  pilots  of  all  ihe  places  at  which  they  have  touched 
or  laden.  Masters  omitting  to  disclose  their  having  touched  at  infect- 
ed places,  or  to  hoist  the  proper  signals,  are  guilty  of  felony  without 
Clergy.  A  penalty  of  500/.  is  imposed  on  masters.  Sec.  quilting  ves- 
sels, or  permitting  persons  to  quit  them,  or  not  going  to  the  places 
appointed  for  Quarentine;  and  200/.  and  six  months'  imprisonment  on 
persons  coming  in  such  vessels,  or  going  on  board  them,  who  quit 
them  till  regularly  discharged.  The  penalty  of  felony,  without  Clergy, 
is  imposed  on  tlisobedicnce  of  persons  under  Quarcntine,  and  on  per- 
sons who,  though  not  infected  shall,  after  entering  the  place  of  Quar- 
entinc, escape  therefrom.  Goods  liable  to  Qt  arentine  shall  be  open- 
ed, and  aired  according  to  order  of  Council,  of  which  a  certificate 
shall  be  given,  the  forging  of  which  is  declared  felony  without  Cler- 
gy: and  the  like  penalty  is  imposed  on  landing  or  receiving  goods 
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improperiy  from  vessels  under  Quarentinc.  Many  other  regulations 
are  introduced  for  the  purpose  of  preventing  the  danger  of  public  in- 
fection. 

If  a  pilot  quits  the  ship  contrary  to  an  order  of  the  King  in  Coun- 
cil, he  may  be  indicted  for  a  misdemeanor,  und  punished  at  the  dis- 
cretion of  the  Court,  on  the  ground  of  his  vioKiting  the  directions  of  a 
positive  pi-ohibitoiy  statute.  4  Term  Kefi.  K.  B.  206, 

Qu  vRENTiNE,  likewise  signihcs  a  quantity  of  ground,  containing 
forty  perches,  if^.  Hai.  I.e.  16. 

QUAKE  OBSTUUXIT.  A  Writ  which  lay  for  him  who,  having 
a  liberty  to  pass  through  his  neighbour's  ground,  could  not  enjoy  his 
right,  because  the  owner  had  so  obstructed  it.  /•"ieia^  lib.  4.  c.  26. 

QUARKEL,  Querela;  a  quercndo.']  Extends  not  only  to  actions 
personal,  but  also  to  mixt;  and  the  plaintiff  in  them  is  culled  Querens^ 
and  in  most  of  the  writs  it  is  said  Queritur;  so  that,  if  a  man  release  all 
Quarrels,  (a  man's  deed  being  taken  most  stronj^ly  against  himself,) 
yei  it  is  as  beneficial  as  all  actioriHy  for  by  it  all  actions  real  and  per- 
sonal are  released.  8  Co.  153:  I  Inst.  c.  8.  §  5.  U.  See  title  Release. 

Quarrelling  in  Churcu  or  Churchvaud.  All  affrays  in  a 
church,  or  churchyard,  are  esteemed  vcrj'  heinous  offences,  as  being 
indignities  to  Him  to  whose  service  those  places  are  consecrated; 
therefore  mere  (|uarrelsome  words,  which  arc  neither  an  affray  nor 
an  offence  in  any  other  place,  are  penal  here.  I'or  it  is  enacted  by  stat. 
5  W  6  Kd.  6.  c.  4.  that  if  any  person  shall,  by  words  only,  quarrel, 
chide,  or  brawl  in  a  church  or  churchyard,  the  Ordinary  shall  suspend 
him,  if  a  Layman,  ao  ingrasu  ecclesicc;  and,  if  u  Clerk  in  orders,  iVom 
the  ministration  of  his  office  during  pleasure.  And,  if  any  person  in 
such  church  or  churchyard  proceed  to  smile  or  lay  \iolent  hands  on 
another,  he  shall  be  excommunicaied  i/iso /acio;  or  it  he  strike  him 
with  a  weapon,  or  draw  any  weapon  with  an  intent  to  stiike,  he  shall, 
besides  excommunication,  (being  convicted  by  a  Jury,)  have  one  of 
his  ears  cut  off;  or,  having  no  ears,  be  branded  with  the  letter  F  in  his 
cheek.  4  Comm. 

QUARTELOIS.  Upper  garments  with  coats  of  arms  quartered 
on  them,  the  old  habit  of  English  knights.  IVal-^ing.  in  vit.  Ed.  2. 

QUARTERISAKI.  To  be  tjuarierrdy  or  cut  into  four  quarters  in 
execution,  ^rtic.  Hicliardi  Serofie  Archicp.  Ebor.  afiud  Angl.  Hacr, 
fiar.  2.  266.  Quart erization  is  part  of  the  punishment  and  execu- 
tion of  a  traitor,  by  dividing  his  body  into  four  quarters.  See  title 
Treason. 

QU  ARTER-SEAL.  The  Seal  kept  by  the  director  of  the  Chance- 
ry in  Scotland.  It  is  in  the  shape  and  impression  of  the  fourth  part  of 
the  Great  Seal,  and  is  in  the  Scotch  statutes  called  the  Testimonial 
of  the  Great  Seal:  Gifts  of  lands  fi-om  the  Crown  pass  this  Seal  in 
certain  cases.  Bell's  Scotch  Did. 

QUARTER  SESSIONS,  Of  the  Peace.  A  general  Court  held  by 
two  Justices  of  the  Peace,  one  of  which  must  be  of  the  Quorum^  in 
every  county,  once  every  quarter  of  a  year;  originally  erected  only 
for  nidtiers  touching  the  breach  of  the  Peace,  but  now  its  power  is 
greatly  increased,  and  extends  much  farther  by  many  statutes. 

The  holding  these  Sessions  quarterly  was  first  orduined  by  star.  25 
Ediv.  3  slat.  l.c.S;  and  the  particular  times  appointed  by  stat.  36  £d. 
3.  c.  12. 

By  sfat.  13      2.  r.  10.  Justices  are  to  hold  their  Sessions  evert 
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quarter  of  the  year  at  least:  And  by  trai.  2  Hen.  5.  c.  4.  this  Court  is 
appointed  to  be  in  tlie  first  week  after  Michaelmas  day;  the  6rst  week 
after  the  Efiipharju;  the  first  week  after  the  close  of  Easier;  and  in 
the  week  after  llie  translation  of  Saint  Thomas  a  Becket^  or  the  se- 
venth of  July. 

In  Scotland.,  by  the  act  1661.  c.  38.  these  Sessions  are  to  be  held  in 
that  part  of  the  kingdom  on  the  first  Tursdai/s  of  A/ay,  jtugusi,  and 
March,  and  the  last  Tuesday  of  October.  See  title  Sessions  of  the 
Peacr. 

QUARTO  DIE  POST,  TheyourM  day  inclusive  after  the  return 
of  the  w  rit;  and  if  the  defendant  makes  his  appearance  on  this  day,  it 
is  sufficient.  See  titles  Practice;  Terms. 

QUASH,  Quassarci  Fr.  i/uassrr;  Lat.  cassitm  Jitcere.^  To  over- 
throw or  annul.  Bractoti,  lib.  5  Tract.  2.  c  3.  nu.  4.  If  the  BaililTof 
a  lilierty  return  any  out  of  his  franchise,  the  array  shall  be  quashed. 
An  array  returned  by  one  who  hath  no  franchise  shall  be  quashed.  1 
Inst.  156 

The  Court  of  B.  R.  hath  power  to  quash  orders  of  Sessions,  Pri- 
sentments,  Indictments,  See.  Thougli  this  quashing  is  by  favour  of  the 
Court,  and  the  Court  may  leave  the  party  to  take  advantage  of  the  in- 
StilHciency  by  pleading;  as  they  generally  do  where  an  indictment  is 
for  all  offence  vcrj'  prejudicial  to  the  Commonwealth;  as  for  perjury, 
&c.  2  Lit.  jibr.  410.  See  further,  titles  IndiclmenI;  Information,  &c. 

QU  ASI-CONTR.^CT.  An  implied  contract.  See  title  ^<«um^<iV. 

QUAY;  Set  Port«. 

QUEEN,  Lat.  Hegiva;  Sax.  Ctven,  i.  e.  Uxor,  a  wife;  profter  excel- 
lennam,  the  ivife  of  the  King^  The  Queen  of  Knglandls  cithcrQueen 
Regent,  Queen  Consort,  or  Queen  Dowager.  The  Queen  Regent, 
Regnant,  or  Sox-ereigv,  is  she  w  ho  holds  the  Crown  in  her  own  right; 
as  the  first  (and  perhaps  the  second)  Queen  Mary,  Queen  Elizabeth, 
and  Queen  .4nnc;  and  such  a  one  has  the  same  powers,  prerogatives, 
rights,  dignities,  and  duties  as  if  she  had  lieen  a  King.  This  is  ex- 
pressly declared  by  ttai.  1  -Uur.  »'.  3.  c.  1;  See  title  King.  But  the 
Queen  Consort  is  the  wile  of  the  reigning  King;  and  she,  by  virtue  of 
her  marriage  is  participant  of  divers  prerogatives  above  other  women. 
Finrh  L.  86. 

She  is  a  public  person,  exempt  and  distinct  from  the  King;  and 
not,  like  other  married  women,  so  closely  connected  as  to  have  lost 
all  legal  or  separate  existence,  so  long  as  the  marriage  continues.  For 
the  Queen  is  of  ability  to  purchase  lands,  and  to  convey  them,  to  make 
leases,  to  grant  copyholds,  and  do  other  acts  of  ownership,  without 
the  concurrence  of  her  loixl;  which  no  other  married  woman  can  do. 
4  Kfti.  23.  She  is  also  capable  of  taking  a  grant  from  the  King,  which 
no  other  wife  is  froTn  her  husbund.  The  Queen  of  England  hath  sep- 
arate Courts  and  OTicers,  distinct  from  the  King's,  not  only  in  mat- 
ters of  ceremony,  but  even  of  law;  and  her  Attorney  and  Solicitor- 
General  are  entitled  to  a  place  within  the  bar  of  his  Majesty's  Courts, 
together  with  the  King's  Counsel.  See  Precedence.  She  may 
likewise  sue  and  be  sued  alone,  wi'.hout  joining  her  husband.  She 
may  also  have  a  separate  property  in  goods  as  well  as  lands,  and  has 
a  right  to  dispose  of  them  by  will.  In  short,  she  is  in  all  legal  pro- 
ceedings looked  upon  as  a  feme  sole,  and  not  as  a  feme  covert;  as  a 
siji>:Ic,  n(jt  us  a  married  woman.  Pinch.  L.  86;  Co.  Lit.  133.  Forwhich 
the  reason  given  is  this:  Because  the  wisdom  of  the  Common  Law 
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would  not  have  the  King  (whose  continual  care  and  study  is  for  the 
puljlic.  and  circa  ardua  re^ni)  to  be  trouhled  and  disquieted  on  ac- 
count of  his  wife's  domestic  affairs;  and  therefore  it  vests  in  the 
Queen  a  power  of  transacting  her  own  concerns,  without  the  imer- 
veniion  of  the  King>  as  if  she  was  an  unmarried  woman.  I  Comm. 
c.  4. 

Tlie  Queen  Consort  is  of  ability,  without  the  King,  to  purchase, 
grant,  and  make  leases;  and  may  sue  and  be  sued  alone,  in  her  own 
name  only,  by  /irxci/ic,  not  by  petition:  She  may  have  in  herself  the 
possession  of  personal  things  during  her  life,  Sec.  But  both  her  real 
and  personal  estate  goes  to  the  King  after  her  death:  If  she  doth  not 
in  her  lifetime  dispose  of  thein,  or  devise  them  by  will.  Co.  Lit.  3. 
31.  133:  Finc/i.  86:  1  Kolt.  Mr.  912. 

By  39  W  40  G.  3.  c.  88.  it  is  expressly  enacted,  that  the  Queen 
Consort  for  the  time  being  may  during  the  joint  lives  of  the  King 
and  of  such  Queen  Consort^  bydeed  orwill, dispose  of  estates  purchased 
by  or  in  trust  for  her,  or  vested  in  her:  and  also  bequeath  all  her  chat- 
tels and  personal  estate  as  if  she  were  sole:  with  the  exception  of 
places,  &c.  vested  in  her  only  for  life. 

Acts  of  Parliament  relating  to  her,  need  rot  be  pleaded;  for  the 
Court  must  take  notice  of  them,  because  she  is  a  public  person.  8 
Refi.  28. 

If  a  tenant  of  the  Queen  aliens  a  part  of  his  tenancy  to  one,  and  an- 
other part  to  another;  the  Queen  may  distrain  in  any  one  part  for  the 
whole,  as  the  King  may  do.  H^ood'i  Inst.  22.  And  in  a  Quare  im/ie- 
dit  brought  by  the  Queen,  some  say  that  plenarty  is  no  plea;  but  see 
2  Inst.  361. 

By  slat.  2  Geo.  2,  c.  27.  the  Queen  was  constituted  Regent  of  the 
kinf^dom,  during  the  King's  absence  abroad;  to  be  capable  of  the  of- 
fice, without  taking  the  oaths,  or  doing  any  act  required  by  Law  t« 
qualify  any  other. 

I'he  Queen  hath  also  many  exemptions,  and  minute  prerogatives. 
For  instance:  she  pays  no  toll:  Co.  Lit.  133;  nor  is  she  liable  to  any 
amei'cement  in  any  Court.  Finch.  L.  185.  But  in  general,  unless 
where  the  Law  has  expressly  declared  her  exempted,  she  is  upon  the 
same  footing  with  other  Subjects;  being  to  all  intents  and  purposes 
the  King's  Subject,  and  not  his  equal. 

The  Queen  hath  also  some  pecuniary  advantages,  which  heretofore 
formed  her  a  distinct  revenue:  .As  in  the  first  place,  she  is  entitled  to 
an  antient  perquisite  called  Qurtngold;  (aurum  regint;)  which  is  a 
Royal  revenue,  belonging  to  every  Queen  Consort  during  her  mar- 
riage with  the  King,  and  due  fronj  every  person  who  hath  made  a 
voluntary  offering  oi'  fine  to  the  King,  amounting  lo  ten  marks  or  up- 
wards, for  and  in  consider.uion  of  any  privileges,  grants,  licences, 
pardons,  or  other  matter  of  Royal  favour  conferred  upon  him  by  the 
King:  And  it  is  due  in  the  proportion  of  one  tenth  part  more,  over 
and  above  the  entire  ofiering  or  fine  made  to  the  King;  and  becomes 
an  actual  debt  of  record  to  the  Queen's  Majesiy  by  the  mere  record- 
ing of  the  fine.  Pryn.  jiur.  H'g.  'i.  As  if  an  hundred  marks  of  silver 
be  given  to  the  King  for  liberty  to  take  in  mortmain,  or  to  have  a  fair, 
market,  park,  chase  or  free-warren:  There  the  Queen  is  entitled  to 
ten  marks  in  silver,  or  (what  was  forntci  ly  an  equivalent  denomina- 
tion) to  one  mark  in  gold,  by  the  name  ol  Queen-gold,  ct\- aurum  rtgi- 
na.  13  y^f/;.  21:  4 ^.iR.  hut  no  such  payment  is  due  for  any  aids 
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or  subsidies  granted  to  'the  King  in  Parliament  or  convocation;  nor 
for  fines  imposed  by  Courts  on  offenders,  against  their  will;  nor  for 
voluntary  presents  lo  the  King,  without  any  consideration  moving 
from  him  to  the  Subject;  nor  lor  any  sale  or  contract  whereby  the 
present  revenues  or  possessions  of  the  Crown  are  granted  away  or 
diminished.  I'ryn.  6. 

The  original  revenue  of  our  ancient  Queens,  before  and  soon  after 
the  Conquest,  seems  to  have  consisted  in  certain  reservations  or  rents, 
out  of  the  demesne  lands  of  the  Crown,  which  were  expressly  appro- 
priated to  her  Majesty,  distinct  from  the  King.  It  is  frequent  in 
Domesday-book,  after  specifying  the  rent  due  to  the  Crown,  to  add 
likewise  the  quantity  of  gold  or  other  renders  reserved  to  the  Queen. 
These  were  frequently  appropriated  to  particular  purposes;  to  buy 
wool  for  her  Majesty's  use,  to  purchase  oil  for  her  lamps,  or  to  fur- 
nish her  attire  from  head  to  foot,  which  was  frequently  very  costly, 
as  one  single  robe  in  the  fifth  year  of  Henry  II.  stood  the  city  of  Lon- 
don in  upwards  of  fourscore  pounds.  And,  for  a  farther  addition  to 
her  income,  this  duty  of  Queen-gotd  is  supposed  to  have  been  origi- 
nally granted;  those  matters  of  grace  and  favour,  out  of  which  it 
arose,  being  frequently  obtained  from  the  Crown  by  the  powerful  in- 
tercession of  the  Queen.  There  are  traces  of  its  payment,  though  ob- 
scure ones,  in  the  book  of  Domesday,  and  in  the  great  Pipe-roll  of  Hen- 
ry I.  In  the  reign  of  Henry  II.  the  manner  of  collecting  it  appears 
to  have  been  well  understood;  and  it  forms  a  distinct  head  in  the  an- 
tieni  dialogue  of  the  Exchequer  written  in  the  time  of  that  Prince, 
and  usually  attributed  to  Cervine  of  Tilbury,  i-'rom  that  time  down- 
wards it  was  regularly  claimed  and  enjoyed  by  all  the  Queen  Con- 
sorts  of  England  till  the  death  of  Hrnry  VIII;  though  after  the  ac- 
cession of  the  Tudor  family  the  collecting  of  it  seems  to  have  been 
much  neglected:  And,  there  being  no  Queen  Consort  afterwards  till 
the  accession  u(  James  I.,  a  period  of  near  sixty  years,  its  very  nature 
and  quantity  became  then  a  matter  of  doubt;  and,  being  referred  by 
the  King  to  the  Chief  Justices  and  Chief  Baron,  their  report  of  it  was 
so  very  unfavourable,  that  his  consort  Queen  Jnm\  (though  she  claim- 
ed it)  yet  never  thought  proper  to  exact  it.  In  1635,  II  Car.  1.,  a  time 
fertile  of  expedients  for  raising  money  ui)on  dormant  precedents  in 
our  old  records,  the  King,  at  the  petition  of  his  Queen  Henrietta  Ma- 
ria, issued  out  his  writ  for  levying  it;  but  afterwards  purchased  of  his 
Consort  at  the  price  of  ten  thousand  pounds;  finding  it,  perhaps,  too 
trifling  and  troublesome  to  levy.  19  Hym.  Ferd.  721.  And  when  af- 
terward s,at  the  Restoration,  by  the  abolition  of  thcmilitary  tenures,  and 
the  fines  that  were  consequent  upon  them,  the  little  that  legally  re- 
mained of  this  revenue  was  reduced  to  almost  nothing  at  all,  in  vain 
did  Mr.  Prynne,  by  a  treatise  w  hicli  does  honour  to  his  abilities  as  an 
antiquary,  endeavour  to  excite  Queen  Catharine  to  revive  this  claim. 

Another  antient  perquisite  belonging  to  the  Queen  Consort,  men- 
tioned by  all  our  old  writers,  and  therefore  only  worthy  notice,  is  this; 
that  on  the  taking  of  a  whale  on  the  coasts,  w  hich  is  a  Royal  fish,  it 
shall  be  divided  between  the  King  and  Queen;  the  head  only  being 
ihe  King's  pro))eriy,  and  the  tail  of  it  the  Queen's.  The  reason  of  this 
whimsical  division,  as  assigned  by  our  antient  records,  was  to  furnish 
the  Queen's  wardi-obe  with  whalebone.  Jlracton,  I.  3.  c.  3:  Britton,  c. 
ir:  Flet.  I.  1.  r.  43  tJ"  46:  I'rtin.  .4ur.  Reg.  127.  It  is  remarked  by 
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Mr.  Chriitiany  that  tlie  reason  is  more  whimsical  than  the  division,  as 
the  whalebone  lies  entirely  in  the  head;  which  is  the  King's  property. 

The  Revenue  of  our  Queens,  after  the  death  of  the  Kiiii^,  is  settled 
from  time  to  time  by  statute:  at  present  it  is  100,000/  And  by  various 
statutes  the  King  is  enabled  to  make  grants  for  her  benefit.  See  niats. 
'2  Geo.  3.  c.  I:  15  Geo.  3.  c.  53:  47  Geo.  3.  if.  2.  c.  45, 

Though  the  Queen  is  in  all  respects  a  Subject,  yet,  in  point  of  the 
security  of  her  life  and  person,  she  is  put  on  the  same  footing  with  the 
King,  it  is  equally  treason  (by  the  •ttat.  25  Edw.  3.)  to  compass  or 
imagine  the  death  of  our  Lady  the  King's  companion^  as  of  the  King 
himself:  And  to  violate,  or  dciilc  the  Queen  Consort.,  amounts  to  the 
same  high  crime;  as  well  in  the  person  committing  the  fact,  as  in  the 
Queen  herself,  if  coiisenting.  If  however  the  Queen  be  accused  of  any 
species  of  treason,  she  shall  (whether  Consort  or  Dowager)  be  tried 
by  the  Peers  of  Parliament,  as  Queen  jinn  Boleyn  was  in  28  Hen.  8. 

The  husband  of  a  Queen  Regnant.^  as  Prince  George  of  Denmark 
was  to  Queen  .4nne^  is  her  Subject;  and  may  l>e  guilty  of  High  Trea- 
son against  her:  But,  in  the  instance  of  conjugal  infidelity,  he  is  not 
subjected  to  the  same  penal  restrictions. 

A  Queen  Dowager  is  tlie  widow  of  the  King,  and  as  such  enjoys 
most  of  the  privileges  belonging  to  her  as  Queen  Consort.  But  it  is 
not  high  Treason  to  conspire  her  death;  or  to  violate  her  chastity, 
because  the  succession  to  the  Crown  is  not  thereby  endangered.  Yet 
still,  pro  dignifaie  regali^  no  man  can  marry  a  Queen  Dowager  with- 
out special  licence  from  the  King,  on  pait»  of  forfeiting  hts  lands  and 
goods.  This  Coke  says,  was  enacted  in  Parliament  in  6  Hen.  VI., 
though  the  statute  be  not  in  print.  See  2  Inst.  18:  4  Inst.  5\.  In  Ri- 
ley^s  Plac.  Pari.  672.  the  bill  with  the  Royal  assent  indorsed,  is  print- 
ed, and  in  Cotton's  Abridgment,  it  is  cited  as  nu.  27.  of  that  year.  It 
is  not  contained  in  the  printed  Parhament  Rolls.  The  Queen  Dowa- 
ger., though  an  alien  born,  shall  still  be  entitled  to  dower  after  the 
King's  demise,  which  no  other  alien  is.  Co.  IJt.  31.  A  Queen  Dow- 
ager., when  married  agam  to  a  Subject,  doth  not  lose  her  regal  dig- 
nity, as  Peeresses  dowager  do  their  Peerage  when  they  marry  Com- 
moners, For  Catliariucj  Queen  Do^vager  of  Henry  V.  though  she 
married  a  private  gentlemen,  Owen  aft  Meredith  afi  Theodore.,  com- 
monly called  Owen  Tudor.,  yet,  by  the  name  of  Catharine  Queen  of 
England.,  maintained  an  action  against  the  bishop  of  CarliKle:  And  so 
the  Queen  Dowager  of  A'avarre.,  marrying  with  lidmond  Earl  of 
Lancaster^  brother  to  King  Edward  i.,  maintained  an  action  of  dower 
after  the  death  of  her  second  husband,  by  the  name  of  Queen  of  .Ya- 
varre.  2  Inst.  50. 

Queen  anne's  Bounty.  See  title  Pirst-Fruits. 

QuEEN-GoLD, -4ur»m  Regina.^  See  title  Qu^rn. 

QUE  ESTATE,  Which  estate."]  A  Plea,  where  a  man  entitling  an- 
other to  land,  Sec.  saith  that  the  same  estate  such  other  hiid.  he  ha.s 
from  him:  As,  for  example,  in  a  Quare  itnfiedit.,  the  plaintiff  alleges 
that  two  persoHswcre  seised  oflands,\vhereunlothcadvowson  in  ques- 
tion was  appendant  in  fee,  and  did  present  to  the  church,  and  r.fter- 
wards  the  church  was  voi<l:  Which  Estate  of  the  two  persons  he  hatli 
now,  by  virtue  whereof  he  presented,  &c.  Broke  ITS:  Co.  Lit.  121. 

A  man  cannot  plead  a  Que  estate  in  an  estate  tail,  nor  can  it  be 
pleaded  in  estates  for  life,  or  for  years;  a  Que  Estate  of  a  term  may 
not  be  pleaded,  by  reason  a  term  cannot  be  gained  by  disseisin*  as  a 
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fee  may;  but  one  may  plead  a  Que  Ettate  in  a  term  in  another  person, 
under  whom  he  dolh  not  claim,  and  be  good;  for  be  is  not  privv  to 
the  estate  of  the  stranger,  to  know  his  title.  1  Refi.  46:  1  Lrc.  190: 
3  Ln>.  19:  Luiw.  81. 

A  thing  which  lies  in  grant,  cannot  be  claimed  by  a  Que  Estate,  di- 
rectly by  itself;  yet  it  may  be  claimed  as  appurtenantt  to  a  manor,  by 
Que  Estate  in  the  manor.  1  Mod.  232. 

A  man  may  not  prescribe  by  a  Que  Estate  of  a  rent,  advowson,  or 
toll;  but  he  may  of  a  manor,  Sec.  to  which  these  arc  appendant.  2  Mod. 
144:  3  Mod.  52. 

A  person  cannot  plead  a  Que  Estate,  without  shewing  the  deed 

how  he  came  by  it.  Cro.  Jac.  673.  This  is  in  case  of  a  rent  in  gross, 

or  lands,  which  cannot  pass  from  one  man  to  another  without  deed^ 

Jenk.  Cent.  26.  See  this  Dictionary,  title  fresciiftiion. 

Que  est  eadem;  ?  o  ,  j 

y  See  Qua  est  eadem,  tsfc. 
Que  EST  LE  hesme;       J  ' 

QUEM  RliDDITUM  REDDAT.  A  judicial  Writ  which  lies  for 
him  to  whom  a  rent-seek,  or  rent-charge  is  granted,  by  fine  levied  in 
the  King's  Court, ;  gainst  the  tenant  of  the  land  who  refuseth  to  at- 
torn to  him,  thereby  to  cause  him  to  attorn.  OldUat.  Brev.  126:  West. 
Symbol,  par.  2.  lit.  Fines,  %  156. 

QUEREL.^.  An  action  preferred  in  any  Court  of  Justice,  in  which 
the  Plaintiff'  was  (juerens  or  complainant,  and  his  Brief  complaint  or 
declaration  was  called  Querela,  whence  our  Quarrel  against  any  per- 
son. 

Quietus  esse  a  Queretis  was  to  be  exempted  from  the  customary 
fees  paid  to  the  King  or  Lord  of  a  Court,  for  the  purchase  of  liberty 
to  prefer  such  an  action.  But  more  usually  to  be  exempted  from  lines 
and  amercements  imposed  for  common  trespasses  and  faults.  Pa- 
roclt.  Jlnli(iuit.  123.  .See  KenneCs  Ulossary;  and  ante,  tit.  Quarrel, 

Querela  Coram  Rege  et  Consilio  niscuTiEKOA  et  termi- 
nanda;  a  Writ  whereby  one  is  called  to  justify  a  complaint  of  tres- 
pass made  to  the  King  himself,  before  the  King  and  Council.  Jieg. 
Orig.  124. 

Querela  fresca!  Forti.c;  Sec  Fresh  Force. 
QUEST,  Questa7\  Inquest,  inquisition  or  inquiry  on  the  oaths  of 
an  impanelled  Jury.  Cowctl.  See  Int/uest. 
QUESTION,  or  Torture;  See  title  Mute. 
QUESTMEN;  See  title  Churchwardens. 

QUESTUS  EST  NOBIS,  the  form  of  a  writ  of  JVusance,  which  by 
the  equity  of  the  stat.  13  Ed.  1.  e.  24.  lay  against  him  to  whom  the 
house  or  other  thing  w  hich  occasions  tlie  nusance,  is  alienated;  where- 
as before  the  statute  this  action  lay  only  against  him  who  first  levied 
the  thing  to  the  annoyance  of  his  neighbour.  Cowell. 

QUIA  DOMINUS  REMISIT  CURIAM;  See  title  Writ  of  Right. 

Quia  emptokes.  Statute  of;  The  stat.  Wcsim.  3.  18  £.  I.  st.  1.  is 
so  called  from  the  introductory  words.  See  titles  Statute;  Tenures; 
,\lanor,  Ksfc. 

Quia  improvide,  A  Supersedeas  granted  in  behalf  of  a  Clerk  of 
the  Chanceiy,  sued  against  the  privilege  of  that  Court  in  the  Com- 
mon Pleas,  and  pursued  to  the  exigent.  So  in  many  other  cases 
where  a  writ  is  erroneously  w  imftrovidentty  sued.  See  Dyer  33  n.  18. 

QUICK  WITH  CHILD;  See  Execution  of  Criminali. 

QUICK-SETS,  Damage  sustained  by  destroying,  burning,  or  de- 
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facing  them,  shall  be  compensated  for  by  the  inhabitants  of  the  place, 
in  the  same  miinncr  as  for  dykes,  &c.  overthrown  in  the  night.  Hiat. 
13  Ed.  I.  /it.  I.  c.  46.  Sec  tilic  Mischief,  MuiicionB. 

QUID  JUiUS  CLAMA  r,  A  judicial  writ  issuing  out  of  the  Re- 
cord of  the  ,finc',  winch  renuiineth  with  tlie  Cuiton  Brexnutn  of  the 
Common  Plei.s.  before  it  bu  cn;;rosscd;  and  it  lies  for  the  grantee  of 
a  reversion  or  remain<ler  wlicn  the  puiticular  tenant  will  not  attorn. 
V/est.  Hyjnhoi.  ftarl  2.  tit.  J''ines,  §  113:  Kt-'SC.  Judic.  36,  5/1.  See  18 
Vhi.  Mr.  143. 

After  the  fine  is  engrossed,  the  cognisce  shall  not  have  a  Quid  ju- 
r/n  ctamat  against  tenant  for  life:  lJut  the  course  is  when  he  in  rever- 
sion, on  the  Writ  of  covenant  sued  against  hini»  makoth  recognizance 
of  the  reversion  by  fine.  Sec  then  on  tiiat  the  cognisce  may  have  this 
writ  against  tenant  for  life;  and  if  he  be  sick  or  not  able  to  travel,  a 
dfdhnun  fiolrsiatem  shall  be  granted  lo  take  his  cognizance,  and  to 
certify  the  same  into  C.  li.  When,  after  plea  pleaded  the  tenant  may 
make  Attorney;  and  if  he  be  adjudged  to  ailoin,  a  distring^as  ad  at- 
lornandum  shall  be  awarded  against  him,  See.  AVfy  Ant.  Br.  328. 
This  writ  seems  to  be  obsolete  and  disused,  since  the  stat.  4  £5"  5  Ann. 
f.  16.  §  9,  10.  See  title  jlttonwient. 

Quid  pro  qvo,  The  mutual  consideration  and  performance  of  both 
parties  to  a  contract.  Kitch.  184.  And  as  this  is  the  consideration  of  a 
goo<l  and  binding  contract  or  bargain,  so  thai  which  is  contrary  to  it,  is 
what  the  Law  calleth  Mtdum  fiactum.  4  Re/i.  83:  Dyer  98.  bee  titles 
Comidcralion;  Agreement. 

QUIETANTJA,  Ac(/uiefantia.]  See  Acc/uiltance. 

QUIKTARE,  To  quit,  acquit  or  discharge,  or  save  harmless. 

QUIETK  CLA.MARK,  to  quit-claim, or  renounce  all  prctensionfi 
of  right  and  title.  Bract,  lib.  5. 

QUIETUS;  Pureed  or  acquitted;  A  wgrd  made  use  of  by  the  Clerk 
of  the  pipe  and  Auditors  in  the  Exchequer  in  their  discharge  given 
to  Accountants;  usually  concluding  \\ith  abinde  recesuat  quietus^ 
which  is  called  a  Quietus  cut:  A  Quiitux  esi  tji-anted  to  the  Sheriff, 
will  discharge  him  of  all  accounts  due  to  the  King.  Slat.  2 1  Jac.  1.  c. 
5.  See  title  Shvriff.  And  these  (JH/r/wj's  are  mentioned  in  the  Acts  of 
general  pardon. 

Quietus  redditus;  See  Quit-Rent. 

QUINQUAGESIMA  SUNDAY,  Shrtrve-Sunday;  so  named  be? 
cause  it  is  about  the  fiftieth  day  before  Jiatder. 

QUINQUE  POKTUS;  Sec  title  GViywe  Ports. 

QUINSIEME,  or  QUINZIME;  See  title  Fifti-enths. 

Sometimes  this  word  Quimime^  or  Quinzimc^  is  used  for  the  fif- 
teenth day  after  any  feast,  as  the  Qxdnzime  of  St.  John  Bafitiat.  Star. 
13  A'(/.  1,  in  the  preamble. 

QUINTAL,  or  Kintal,  Quintalus.']  A  weight  of  lead,  iron.  Sec. 
usually  lOOlbs.  at  six  score  fter  cent.  Coiocll.  Plowden  mentions  200Q 
KiJitals  of  wood. 

QUINTANE,  Quinte/ia.j  A  Roman  military  s])ort  or  exercise,  by 
men  on  horseback,  formerly  practised  in  thia  kingdom  to  try  the 
agility  of  the  country  youth:  it  was  tilting  at  a  mark  made  in  the 
shape  of  a  man  lo  the  navel  in  his  left  hand  having  a  shield,  in  his 
right  a  wooden  sword;  the  whole  made  to  turn  roinid.  so  that  if  it  was 
struck  with  the  lance  in  any  other  part  but  full  in  the  breast,  it  tura- 
ed  with  the  force  of  the  stroke,  and  struck  the  horseman  with  the 

Voi«V.  ^  A 
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Bwoi'd  whicli  it  held  in  its  right  hand.  This  s|;ort  U  recorded  by  Mar. 

Paring  Oittio  1253. 

QUINTO  liX.\CT'  Ouiniut  rxacl«»,  mentioned  in  stal.  31  Eliz. 
c,  :>.]  The  fifth  ami  la«l  <:..ll  of  the  defendant,  who  is  sued  to  outlaw- 
ry, w  hen,  if  lie  ajipr  ar  r.ot,  lie  Is  by  the  judgment  of  the  coroners  re- 
turned outlawed;  11  a  woman,  waived.  See  lilies  Exigent;  Outlawry. 

QUI  TAM,  Sec  titles  ./c/ion  Ptiliutar;  Information. 

QUIT-CLAIM,  Quifta  ciamanlia.']  A  rcteusc  or  acquitting  of  a 
man,  from  any  action  w  hicl;  the  releaser  luith,  might,  or  may  have 
against  him.  Also  a  quilting  of  one's  claim  or  title.  Bracton,  Hi.  5. 
tract  5.  f.  9.  num.  6;  lid.  4.  tract  6.  c.  13.  num.  \.  Sec  title  Uclfan^. 

Qi  iT-RKNT,  Qui' r UK  Hcdditui.']  A  certain  small  rent,  payable  by 
the  tenants  of  manors,  in  token  of  subjection,  by  which  the  tenant 
goes  quiet  and  free;  In  antient  records,  it  is  called  IVhitc-rent ;  be- 
cause paid  in  silver  money,  to  distinguish  it  from  rent-corn,  &c.  2 
In»t.  19.  See  titles  .'fMu^/trma;  Cliirf-Knus;  Hi  nts. 

QUOAD  HOC,  A  teiro  often  used  in  I..aw  Ueports,  to  signify,  as 
to  t/f  thitiif  nam'-(l  the  Law  is  so.  See. 

QUOO  CLIiRlCI,  Ocneficiati  dr  Cancellaria.']  A  Writ  to  exempt 
a  C;iei'k  of  the  Chancci  y  f  om  the  contribution  towards  the  Proctors 
of  the  Clergy  in  Pa'liament.  Keg.  Orig.'26\. 

Qfon  Ci.KHici  NoN"  Kt.ioAKTUR  IN"  OFFICIO  Bai.i.ivi,  $cc.  .\  Writ 
which  lies  for  a  Clerk,  who,  by  reason  of  some  land  he  hath,  is  made, 
or  about  to  be  made  bailiff,  beadle,  reeve,  or  some  such  officer.  See 
Cierico  infra  sncrok^  t:fc.  J\cg.  Orig.  1  17:  /•'.  .\*.  H.  261. 

QcoD  Cl*m,  T/tal  ll'/i'-rrn-!.]  This  being  by  way  of  recital,  and  not 
positively,  is  not  good  in  indictments.  3  Salt.  188.  Sec  title  Indict- 
mtrjt. 

Qi'OD  EI  DEFORCEAT,  A  Writ  for  tenant  in  tail,  tenant  in  dower, 
oy  the  curtesy,  or  for  term  of  life,  having  lost  their  lands  by  default, 
against  him  who  recovers,  or  his  heir.  Keg.  Orig.  171:  Stat.  IVeatm. 
2.  c.  4. 

Quod  ei  drforcrat  may  be  brought  agi-.inst  a  stranger  to  the  recove- 
ry; as  if  a  man  recover  by  <!ef,.ult,  and  makcth  a  feoffment,  this  writ 
may  be  had  against  \\itffo§'i-t. 

If  a  woman  lose  by  default,  and  taketh  husband,  she  and  her  hus- 
band shall  h  ivc  the  Qwjd  ri  r/. f,rctat,  but  where  tenant  in  tail  loseth 
by  default,  and  dicth,  bis  heirs  shall  not  have  a  \vrit(jf  Quod  ri  drf^r- 
ecu',  but  a  l'"rmedou:  And  if  husband  and  wife  lose  by  default  the 
land  of  ihe  wife,  which  she  holdeih  for  term  of  life,  and  the  husband 
dietb,  she  may  not  have  this  writ,  for  rutin  vita  is  her  remedy;  and 
when  one  bringeth  Quod  ti  d^ftrceat.  he  counts  that  he  was  seised  of 
the  land  in  his  demesne,  ys  of  freehold,  or  in  tail.  Sec.  w  ithoul  shew- 
ing of  w  hose  gift  he  w  as  seised;  also  he  ought  to  allege  csfilres  in  him- 
self, and  then  the  defendant  is  to  deny  the  right  of  the  plaintiff,  &c. 
and  shew  how  that  at  another  time  he  recovered  the  land  against  the' 
plaintiff,  by  Formcdon,  lv  other  action:  and  shall  say  in  the  end  of  his 
plea.  Quod  i/ise  tiaratus  est  ud  manuftnnjduui  jus  is*  titulum  suum  fira- 
dicl.  /itr  donum,  iSc.  unde/iitil  judic.  ifc.  .Vra- .Vat.  Rr.  347.  349. 

If  tenant  in  tail,  or  such  other  tenant,  w  ho  bath  a  particular  estate, 
lose  by  default,  where  he  is  not  summoned,  8tc.  he  may  have  cither 
a  writ  of  Viiceit,  or  Quod  ri  Jeforcal.  Il>id.  Sec  16  Vin.  Mr.  U5. 
US;  and  this  Diet,  titles  IVrit  of  Hight;  Kccoveru. 

Qi  or  vfhmittat;  .■\  Writ  w  hich  lies  for  the  heir  of  him  who  is 
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clissoisccl  of  his  common  of  pasture,  againsl  the  heir  of  the  disseisor, 
Ucinj^  dead.  Terms  de  J.iy. 

Aiul  according;  to  /Iroke,  this  writ  maybe  brought  by  him  whose  an- 
cestor died  seised  of  common  of  |)usture,  or  other  like  thing  annexed 
to  his  inheritance,  the  dcforceanl:  If  a  man  is  disiuiilJcd  hy  any 

person  in  his  common  of  pasiure,  so  that  lie  cannot  use  it,  lie  shall 
have  a  Quod  fiermitiat;  so  of  u  turbary,  piscary,  fair,  maiket,  Sec.  jYciv 
JVai.  Br.  272,  273.  275,  276,  And  a  person  may  have  a  Quod  fiermit- 
iat ag-inst  a  disseisor,  Sec.  in  the  time  of  his  predecessor. 

The  wilt  Quod  fifrmittai  on  a  disseisin  of  common  of  pasture,  di- 
rected to  the  Sheriff,  Commands  A.  that  juntlyy  Sec.  he  permit  B.  to 
have  common  of  fiasturr  in.  Sec.  iv/dch  be  ought  (o  have,  as  it  in  said; 
and  unles.'i  he  hhall  do  it^  &c.  then  iummcn,  bcc.  Ktff.  Orig.  135.  Sec 
further,  13  Vin.  .ibr.  and  this  Oiciionarv,  title  Common  111. 

Qlod  Permittat  pkosternekk;  A  Writ  which  lielh  against  any 
person  who  erects  a  buildint^,  though  on  his  own  ground,  so  near  to 
the  house  of  another,  that  it  hangs  over,  or  becomes  a  nusancc  to  it. 
2  Lid.  Mr.  413. 

Formerly  where  a  man  built  a  wall,  a  house,  or  any  thing  which 
was  a  nusance  to  the  freehold  of  iiis  neighbour,  and  afterwards  died; 
in  such  case  he  who  received  any  damage  thereby,  sued  a  Q\iod  /;cr- 
miitat  against  the  heir  of  him  who  did  the  nusance;  and  the  form  of 
it  was  Quod  fiermitiat  firosierru-rc  murum,  CT'c  3  .Wis.  .Ibr,  44, 

At  the  Common  Law,  an  a&aise  of  nusance  did  not  lie  against  the 
alienee  of  a  wroitg-docr,  for  the  purchaser  was  to  lake  the  land  in  the 
-same  condition  it  was  conveyed  to  him;  but  by  the  statute  of  IWst.  2. 
c.  24.  damages  may  be  recovered  against  the  person  who  sold  the 
land,  if  the  nusance  be  not  abated  on  request  niadc  to  him;  or  against 
the  person  to  whom  he  sold  it;  though  this  doili  not  extend  to  ihe 
alienee  of  the  alienee.  3  Xcls.  45.  I.uiiv.  I588.  This  writ  is  seldom 
brought,  being  turned  into  action  on  the  ease.  See  title  .^'usance 
III.  3. 

Quod  Persona  nec  Prebevdarii,  8cc.  A  writ  which  Uy  for  spi- 
ritual persons  who  were  distrained  in  their  spiritual  possessions,  for 
payment  a{  affiecni/i  with  the  rest  of  the  parish.       A'  B.  176, 

QUO  JUKE,  A  writ  which  lies  for  him  who  has  land,  wherein  an- 
other challengelh  common  of  pasture  lime  out  of  ntind:  And  is  to  com- 
pel him  to  shew  by  what  title  he  challenges  it.  .V.  B.  128;  and 
Britton,  more  largely,  c.  59:  Reg.  Orig.  156. 

This  is  now  out  of  use,  as,  on  the  claimant's  putting  his  cattle  ini 
the  owner  may  bring  trespass,  when  iheclaimant  must  plead  and  prove 
bis  title.  Sec  title  Common  rf  Pasture. 

QUO  MINUS,  A  writ  which  lies  for  him  who  hath  a  grant  of 
huuse'hole,  and  haybote  in  anollier  man's  woods,  against  the  grantor, 
nraking  such  waste  isfu  reby  the  grantee  can  the  less  enjoy  his  grant. 
(Jld  Xat.  Br.  148. 

This  writ  also  lies  for  the  King's  farmer  in  the  Exchequer,  against 
him  to  whtmi  he  sellclh  any  thing  by  way  of  bargain  touching  his 
farm,  or  against  whom  he  halh  any  cause  of  personal  action.  Perkins^ 
Grants,  5.  For  he  supposeth,  by  the  vendee's  detaining  any  due  from 
him,  he  is  made  /<*a4  a6/e  to  pay  the  King's  rent. 

Formerly  it  was  allowed  only  to  such  persons  as  were  tenants  or 
debtors  to  the  King;  as  this  day  the  practice  is  become  general  foi' 
the  plaintiff  to  surmise,  that,  for  the  wrong  which  the  defendant  doth 
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)iim,  he  is  less  able  to  satisfy  liis  debt  to  his  Majesty;  wliich  surmise 
gives  jurisdiction  to  the  Court  of  Exchequer,  to  hear  and  determine 
the  cause.  J-'incli.  66:  Old  .Vui.  Br.  148.  See  titles  Jijcchrtjucr;  Pro- 
cess. 

QUONIAM  ATTACHIAMENTA;  One  of  the  oldest  books  of 
the  Scotc/i  Law:  so  called  from  ihe  two  first  words  of  the  volume.  The 
Urginm  Majcktactw  is  another  instance  of  the  like  kind. 

QUORLM,  JLaf.]  Certain  individuals,  among  persons  invested 
with  any  power,  or  with  the  exercise  of  any  jurisdiction,  without 
w/iotti  any  number  of  the  others  cannot  proceed  to  execute  the  power 
given  by  the  commission.  The  word  occurs  in  our  statutes,  and  com- 
missions both  of  the  peace  and  others,  but  particularly  in  commis- 
sions to  Justices  of  the  Peace;  and  a  Justice  of  the  Quorum  is  so 
called,  from  the  words  in  the  commission,  Quorum  A.  B.  unum  net 
•uolumua:  As  where  a  commission  is  <lirectcd  to  five  persons,  of  wAom 
A.  B.  and  C.  1).  to  be  two:  In  this  case  A.  B.  and  C.  £).  are  said  to  be 
of  the  Quorum,  and  the  rest  cannot  proceed  without  them.  See  title 

Jurticta  of  the  Peacr  11. 

Quorum  Nomina.  In  the  reign  of  Hm.  VI.  the  King's  Collectors, 
and  other  Accountants,  were  much  perplexed  in  passing  their  ac- 
counts, by  new  extorted  fees,  and  foiced  to  prncure  a  then  late-in- 
vented writ  of  Quorum  A'o/iiina^  for  the  allowing  and  suing  out  their 
ijuiefus  at  their  own  charge,  without  allowance  of  the  King.  Ckron. 
Jlngl. 

QUOT,  One  twentieth  part  of  the  moveable  estate  of  a  person  dy- 
•  ing  in  Sco'tand.,  anciently  tiue  to  the  Bisho[)  of  the  diocese  where  he 
ivsidcd.  This  is  prohibited  by  the  Scotch  act  1701.  c.  14. 
QUOTA,  A  tax  to  be  levied  in  an  eijual  manner. 

QUO  WARRANTO. 
A  Writ  which  lies  against  any  person,  or  Corporation,  that  usurps 
any  franchise  or  liberty  against  the  King,  without  good  title;  and  is 
brought  against  the  usurpers,  to  shew  by  what  light  and  title  they 
hold  or  claim  such  franchise  or  liberty:  It  also  lies  for  misuser  or 
nonuser  of  privileges  granted;  and  by  Bracton,  it  may  be  brought 
against  one  who  intrudes  himself  as  heir  into  land,  S^c.  Old  A'al.  Br. 
149. 

A  Writ  of  Quo  Marranlo  is  in  the  nature  of  a  ^V'rit  of  Right  for 
the  King,  against  him  who  claims  or  usurps  any  office,  franchise,  or 
liberty,  to  iiKjuirc  by  wbatauthorily  he  supports  bis  claim,  in  order  to 
determine  the  right.  Finch.  322:  2  Inst.  282.  It  lies  also  in  case  of 
nonuser  or  long  neglect  of  a  franchise,  or  misuser  or  abuse  of  it;  being 
a  writ  commanding  the  delendant  to  shew  what  Warrant  he  exer- 
cises such  a  franchise,  having  never  had  any  gr.>nt  of  it,  or  having 
forfeited  it  by  neglect  or  abuse.  This  was  originally  rciuniahlc  before 
the  King's  Justices  at  IIVsf»i;n.v/<  r;  hut  afterwards  only  before  the 
Justices  in  Ktjre,  by  virtue  of  the  staluii  s  of  Quo  Warranto.,  6  Ed.  I: 
18  Ed.  I.  Ktat.  2:  but  shice  those  Jusiicc^s  have  Riven  place  to  the 
King's  temporary  commissioners  of  Assize,  tlie  Judges  on  the  seve- 
ral circuits,  this  branch  of  the  statutes  hd'h  lost  its  effect;  and  writs 
of  Quo  Warranto  (if  brought  at  all)  must  now  be  prosecuted  and  de- 
termined before  the  King's  Justices  at  Westminster.  Sec  2  Comm.  c. 
17;  and  Kiidd*s  Law  of  C^i.'fforations^  ii.  c.  4.  §  3. 

The  judgment  on  a  writ  of  Qua  Warranto  (being  in  the  nature  of 
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IV  writ  of  right)  is  final  and  conclusive  even  against  the  Crown.  I  Sid. 
86:  2  .S'/jow.  4T:  12  A/oJ.  225:  Kcl.  139.  This,  logcthei' with  the  length 
ot  its  process,  probably  occasioned  that  disiise  into  which  it  is  now 
fallen;  and  introduced  a  more  modem  method  of  prosecution,  by  in- 
formation filed  in  the  Court  of  Ring's  Bench  by  the  Attorney  General, 
in  the  nature  of  a  writ  Quo  llarranio;  wherein  the  process  is  spee- 
dier, and  the  jud^^ment  not  quite  so  decisive.  Tins  is  properly  a  cri- 
minal method  of  prosecution,  as  well  to  punish  the  usurper  by  a  fine 
for  the  usurpation  of  the  franchise,  as  to  oust  him,  or  seize  it  for  the 
Crown:  but  hath  long  been  applied  to  the  mere  puii)oses  of  trying 
the  civil  right,  seizing  the  fi-anchisc,  or  ousting  the  wrongful  posses- 
sor; the  fine  being  nominal  only.  2  Comm.  c.  17. 

This  proceeding  is  now  applied  to  the  decision  of  corporation  dis- 
putes between  party  and  party,  without  any  intervention  of  the  pre- 
rogative, by  vii  tuc  of  the  stal.  9  ^nn.  c.  20,  which  permits  an  infor- 
mation in  nature  of  a  Quo  Ji'arra/ito  to  be  brought,  with  leave  of  the 
Court,  at  the  relation  of  any  person  desiring  to  prosecute  the  same, 
(who  is  then  styled  the  I^tlufor^)  against  any  person  usurping,  intrud- 
ing into,  or  unlawfully  holding  any  franchise  or  office  in  any  city,  bo- 
rough, or  town  corporate;  provides  for  its  speedy  deteniiination;  and 
directs  that,  if  the  defendant  be  convicted,  judgment  of  ouster  (as  well 
as  a  fine)  may  be  given  against  liini,  and  that  the  relator  shall  pay  or 
receive  costs  according  to  the  event  of  the  suit. 

The  Form  of  this  Information  is  thus: 

"  A.  B.  jitlornry-Gt^i'-ral  of  the  Lord  the  King^  who  &ues  for  ihv 
Lord  (he  Kin f:^  in  this  behalf y  comes  here  into  thr  Couri  of  our  Artt'rf  Lord 

the  King-,  btfure  the  King  himneif  at  Westminster,  on   in  this 

same  term;  and  for  the  said  Lord  the  lUng  gives  (he  Court  here  to  uu- 

dfrn(and  and  be  informed^  that  for  the  nfiace  of  now  last  /tas(. 

and  7«or.-,  hui'e  Uicd^  and  stilt  do  hac,  without  any  warrant  or  royal 
gran(y  the  following  liberties  and  franchiseij  to  wit,  -     ■  Of  all 

vjhich  liberties.,  /iriz'ilegesy  and  franchises  aforesaid^  (he  said  —  ■,  dur- 
ing all  thr  time  aforesaid,  have  usur/dcd,  and  still  do  usur/i,  ufton  the 
said  Lord  the  A'i'ig,  to  the  great  damage  and  /trejudice  of  his  royal  pre' 
ro  alive:  IVhcrt  upon  the  said  yJitorney  of  the  said  Lord  the  King,  for 
the  said  Lord  (he  King,  /irays  the  advice  of  the  Court  in  the  premises^ 

and  due  process  of  Law  against  the  mid  in  this  bchaf  to  be  made^ 

to  answrr  to  (he  said  Lord  the  King,  by  what  warrant  he  claims  to 
have,  use,  and  enjoy  the  liberties^  prix'ilegea,  and  franchims  cfbresaid.'^ 

This  is  the  form,  whether  the  information  be  brought  for  an  usur- 
pation without  any  original  title,  or  for  a  subsequent  forfeiture,  where 
the  orit;inal  title  is  not  disputed.  See  Co  Knt.  527 — 564. 

An  information  in  the  nature  of  a  Quo  Jt'arranto,  lies  for  acting  as 
a  trustee,  under  an  act  of  Parliiiment  without  due  appoiiilment.  I 
Strange  299.  Agaiitst  one  for  usurping  tlie  office  of  Steward  of  a 
Couri-Leet.  Ibid.  62 1 .  For  erecting  a  new  office.  2  Strange  336.  i'or 
the  office  of  Constable,  Ibid.  1213.  I'or  a  Ferry.  Ibid.  U6I.  But  nor 
for  erecting  a  warren.  I  Strange  637.  Nor  for  the  office  of  Church- 
warden. Ibid.  1196. 

The  process  usually  awarded  on  the  roll  against  individuals-,  ■whe- 
ther claiming  to  act  as  a  Corporation,  or  claiming  any  other  franchise, 
is  a  venire  Jacias,  sometimes  with  a  clause  of  non  omitta-',,  and  some- 
times without. — The  entry,  immediately  tiftcr  the  conclusion  of  the 
information,  is  thus,  "  M'hcreupon  the  Sherr^ is  commanded y  that  ht 
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cauar  to  come;"  or,  "  l/iai  he  omit  not,  ISc.  but  that  he  cause  to  come, 
Ifc.  to  antv/er,"  i:fc. 

If  the  detciidaiits  do  not  appear  at  the  day,  the  next  process  award- 
ed is  a  diatri/igas.  Agaiiiat  a  Curporalion,  not  prosecuted  lor  acting 
as  a  Corporation,  but  lor  usurping  other  hbcnics,  the  first  process 
awarded  is  a  distringas,  and  tlte  entry  on  the  roll  in  this  form:  '■•  U'ht  re- 
ufion  it  agiyeil,  'hat  the  u/jre^aid  Mayor  and  Coiiiniotiaity,  and  Ci- 
tizens of  be  distrained  by  ait  their  iands,  kc.  io  that,  kc.  to  an* 

svjer  to  our  I^ord  the  King  in  the  /iremisea;  and  the  Sheriff  is  command' 
ed,  that  he  distrain  them  in  Jorm  aforesaid,  so  that,  ficc.  at  such  a  day." 
Co.  lint.  536.  a. 

Though  a  venire  facias  and  distringas  are  the  process  usually 
awardeil  on  the  roll,  yet  it  seems  that  against  individuuis  who  cannot 
be  personally  served  witli  the  venire,  process  of  outlawry  lies.  See 
Cro.  Jac.  528.  531. 

When  the  defendant  appears,  he  may  cither  disclaim  or  plead  as  to 
all  the  IVancliises  mentioned  in  the  infonnalion;  or  he  may  plead  as 
to  part,  and  disclaim  as  to  part. 

if  he  disclaim  as  to  all,  the  entry  is  in  this  form: 

*'  The  said  ,  /iro:esiing  that  the  information  aforesaid  is  not 

sufficient  in  Lmiv,  and  that  he  is  not  under  any  necessity  by  the  Law  ^ 
the  land  to  anxiver  thereto,  for  /ilea  neverthr/esa,  sailh,  that  he  never 
used  the  aforenaid  liberties,  /irivileges,  and  ftanchiscs,  nor  any  of  them, 
nor  in  the  same,  or  any  of  them, ever  usur/ied  ufton  the  said  Lord  the  King, 
in  manner  and  form  as  by  the  said  irformation  is  sutitio>ied,but  thesame, 
and  every  of  them,  disclaims  and  disavows;  whercu/ion  he  /iram  judg' 
ment,  and  that  he  may  be  dismissed  by  the  Court."  Co.  Ent.  527.  b. 

If  he  plead  as  to  pan,  and  disclaim  as  to  part,  the  entry  of  the  dis- 
claimer, after  the  plea,  is  in  this  form: 

*'  jind  as  to  the  residut  rf  the  iibertics,  privileges,  and  francliisci  in 
the  said  information  above  s/tecfifd,  upon  the  said  Lord  the  King  sup- 
posed to  be  usurped  by  the  said  ,  the  said  says  that  he 

never  used,  nor  does  he  novj  use  the  residue,"  hcc  Co.  Ent.  529,  b. 

VVhcre  the  defendant  pleads,  the  entry  is  in  this  form: 

**  The  said  an  to  the  aforesaid  liberty,  &c.  (f  ,  soys, 

isfc.  .  Here  he  sets  out  his  title  to  the  particular  franchise;  and 

so  of  every  other  claimed  by  adistinct  title,  and  concludes  his  plea  as 

to  each,  in  this  manner:  .■/nd  bv  this  vvabbast  the  said  has 

used,  during  all  the  lime  aforesaid,  in  the  said  informa'ion  mentioned, 

and  slilluses  the  liberties,  privileges, and  franchises  of  as  he  v/eU 

might  and  stilt  may:  Without  this  that  the  said   has  usurped, 

or  now  does  usurp  the  said  lilier'iis,  kc.  on  the  said  Lord  the  King,  in 
manner  and  form  as  by  the  information  aforesaid,  for  the  said  the  Lord 

the  King  is  above  supposed:  M  rjltich  the  said  is  ready  to  vl  rify, 

as  the  Court,  kc.  Whereupon  he  prays  judgment,  and  that  ait  and  sin- 
gular the  liberties,  U-Z.  above  by  ltim,asaifore^aid  claimed,  may  be  allowed 
and  adjudged  to  him,  and  that  he  may  thereupon  be  dismissed  from  this 
Court."  See  Co.  Pint. 

The  Attorney-C;e::eral  then  demurs  or  replies,  and  the  subsequent 
proceedings  are  in  the  same  manner  as  in  civil  .iciii>ns. 

In  a  Quo  H'arranto  to  shew  by  what  authority  a  person  claimed  to 
have  a  Court-Lcet,  and  alleging  farther,  iju:d  usurpuvit  tibertatem  sine 
aliijua  concessione,  ice.  defendant  pleaded  .Von  uturjiavit;  and  it  was 
objected  that  this  was  no  good  pica,  for  the  answer  to  Quo  Warranto 
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IS  either  to  claim  or  disclaim;  but  the  better  opinion  was,  that  by  this 
plea  defendant  had  answered  the  usurpation,  though  it  did  not  shew 
by  wliat  title  he  claimed.  Godb.  y  I , 

In  Quo  IVarranio  for  using  a and  market^  and  taking  ft)//,  issue 
was  taken,  whether  they  hud  toll  by  prescription,  or  not;  and  it  was 
found  they  had;  it  was  niove<l  in  arrest  of  judgment,  that  here  was  a 
discontinuance,  because  there  was  no  issue  as  to  the  other  liberties 
claimed:  But  it  was  held,  they  were  loo  soon  to  make  this  objection, 
and  that  there  can  be  no  discontinuance  against  the  King  before  judg- 
ment; for,  by  virtue  ol  his  prerogative,  the  Attorney-General  may 
proceed  to  take  issue  on  tiie  rest,  or  may  enter  a  nolle  firoaequii  but 
if  he  will  not  proceed,  the  Court  may  make  a  rule  on  him  ad  refill' 
randum,  and  then  there  may  be  a  special  entry  made  of  it.  Hardrea 
504. 

The  judgment  seems  to  be  the  same,  and  subject  to  the  same  va- 
rieties as  on  the  writ  of  Quo  IVarranto. 

If  it  be  given  in  favour  of  the  defendant,  the  entry  is  in  tliis  form: 

"  //  is  considered^  that  (he  ltdertics,  fccc.  be  allowed  to  the  said  ."; 

or  thus:  "  The  said  may  uscy  have^  and  enjoy  all  the  said,  Ucand 

that  the  .said  —  —  as  to  the  xaid  firemhies  may  be  dinininsed from  this 

Court:  Saving  alivays  the  right  of  the  said  Lord  the  King.,  if  hereaf- 
ter" Sec. 

This  -salvo  jure  for  the  King,  says  Coke^  serveth  for  any  other  title 
than  that  which  was  adjudged;  and  therefore  William  dc  Penrugge, 
the  King's  Attorney  for  prosecuting  a  Quo  IVarranto  against  the  Ab- 
bot of  Fi.  chamfi  for  franchises  within  the  manor  of  Steyning,  sine  fira- 
ce/UOy  was  committed  to  gaol.  I  Innt.  282. 

On  disclaimer,  by  the  defendant,  the  Attorney-General  prays, 
"  That  whereas  the  mid  ,  by  his  /ilea.,  has  disavowed  and  dis- 
c/aimed ail  and.iingular  the  liberties.,  Sec.  above  3/iea/ied.,judgtnerit  may 

be  gix'enfor  the  King;  and  that  the  said  ,  uvr/i  the  mid  liberties 

and franchises,  or  ant/  of  them,  may  no  way  intermeddle,  but  may  hereof 
ter  be  altogether  excluded  from  the  same;**  and  judgment  is  accord- 
ingly given  in  that  form.  Co.  Ent.  27,  b. 

With  respect  to  the  form  of  the  judgment  for  the  King,  when  it  is 
given  on  the  defendant's  pleading,  there  has  been  much  difficulty  and 
dispute. 

In  the  Year-book  of  the  15  lid.  4.  this  rule  is  laid  down,  "That  where 
it  clearly  appears  to  the  Court,  that  a  liberty  is  usurped  by  wrong,  and 
exercised  on  no  title,  either  by  the  King's  grant  or  otherwise,  judg- 
ment only  of  ouster  shall  be  entered:  But  that  where  it  appears,  that 
the  King  his  ancestors  have  once  granted  a  lilierty,  and  the  liberty 
is  forfeited  by  misuser  or  noi.user,  the  judgment  shall  be,  that  it  be 
seized  into  the  King's  hands."  And  the  reason  givtn  for  the  distinc- 
tion is,  that  where  the  liberty  or  franchise  luis  been  usurped,  the  King 
cannot  have  that  which  never  legally  existed;  but,  in  cases  of  an 
abuser  or  nonuser  of  a  franchise  once  lawfully  grunted,  the  King  re- 
sun5cs  that  which  originuHy  flowed  from  his  bounty;  and  this  course 
in  the  latter  case,  it  has  been  said,  is  most  beneficial  for  the  Subject, 
who  though  by  forfeiture,  mispleading,  or  default,  he  may  lose  his 
liberty,  may  have  recourse  to  the  King's  mercy  for  restitution.  Sec 
15  /*'.  4.  7,  b:  Savjyer*s  ^Irt^.  Quo  Warranto  17:  5  Term,  Fe/i  551. 

From  this  it  would  seem,  tluu  »hf  only  cases  iu  which  judgment  of 
ouster  onlij  ought  to  be  given  is  where  there  is  no  cf>hur  of  title  in 
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the  defendant;  or  where  a  franchise  is  claimed  by  prescription,  but  it 
is  such,  that  by  Law  il  cannot  be  so  claimed;  or  where  it  is  not  such 
a  franchise  as  may  subsist  iji  the  hands  of  the  Crown.  Sec  3  Comm.  r. 
17.  cites  Cro.  Jac.  259:  1  S/iow.  280. 

So  if  a  man  claim  lo  hold  a  Court-Baron  in  virtue  of  a  manor  held 
by  cojiy  of  another  manor;  there,  judgment  of  ouster  only  shall  be 
given,  liccause  a  copyholder,  being  only  tenant  at  will,  cannot  hold  a 
Oouri-Bai  on  to  have  forleiuires,  and  hold  pleas  in  a  writ  of  right.  Cm. 
Jac.  259. 

But  where  there  is  a  colour  of  title,  but  the  pleading  of  the  defend- 
ant is  defective,  there  is  only  judgment  of  ««»i/rr,  and  not  of  ousier. 
See  9  Co.  Q4, o;  Co.  Jim.  4^.  u:  Satntirr's  Jrg.  17. 

Where  grants  appear,  but  cither  the  parties  are  not  capable  of 
taking,  or  their  liberty  or  privilege  granted  is  not  allowable  by  Law, 
the  course  has  been  to  enter  a  mixi  judgment  both  of  seizure  and 
ouster.  Samyci  ')  jlrg.  17:  Co.  J-lnl.  537.  539,  a;  Palm.  1.  2  Hoi.  Rc/i. 
113. 

In  addition  lo  the  judgment  of  seisurc  or  of  ouster,  or  of  seisure 
and  ouster,  except  only  in  the  case  of  ouster  on  disclaimer,  there  is 
also  judgment,  that  the  dcfendanis  be  taken  to  make  fine  to  the  King 
for  the  usurpation.  And  in  ihis  respect,  it  seems  the  judgment  in  the 
information,  differs  from  that  in  the  writ. of  (Juo  Warranto;  for  in  the 
latter,  il  is  apprehended,  there  could  be  no  judgment  of  cq/.ioj  firo 
,fine:  The  defendant  was  in  the  nature  of  a  plainliff;  he  made  his 
claim;  if  he  failed  in  making  il  good,  the  judgment  was  not  capiat 
pro  Jine^  but  f/ucr/  nit  in  mincricordia.  Rust.  Knt.  540.  a.  pi.  1. 

Upon  Quo  Warranto^  when  liberties  are  seized  i/uousi/ue,  &c.  and 
they  are  not  replevied,  the  course  is,  that  judgment  final  be  given, 
niti  the  defendants  plead  uithin  such  a  time.  Conibrrbach  18,  19. 

Wherever  judgment  is  given  for  the  King  on  a  Quo  Warranto,  for 
liberties  usurped,  the  judgment  is  Quod  cxtin^uantnr,  and  that  the 
usurpers  libcrtaies,  ts'c.  nutlatcmn  introytiittani ;  antl  in  such  case  the 
writ  must  be  brought  against  particular  persons:  But  where  the  Quo 
IVarranto  is  for  a  liberty  claimed  bv  a  C'orporulion,  there  it  is  to  be 
brought  against  the  body  politic;  and  the  liiicrties  may  be  seized,  but 
the  Coiporation  still  subsists,  and  is  not  dissolved  without  cause  of 
forfeiture.  4  Ahd.  52.  58. 

A  judgment  of  seisure  cannot  be  proper  where  a  thing  is  dissolv- 
ed: And  the  judgment  in  the  Qito  Warranto  against  the  city  oi Lon- 
don, seems  contradictory,  for  t:;c  first  part  of  it  is,  'juod  librrtaiet  fc? 
franchi^ia  capiantur  gcisantttr  in  /nanus  Kc.^is;  and  the  latter  part  of 
it  is,  guod  capiatitur  ad  sarinfatierid^  Domino  hrgi  dc  Jine  sttopro  uiur- 
patione  libcrlal',  &c.  -And  the  Corponition  was  not  thereby  dissolved, 
for  it  implied  that  they  were  not  extinguished.  4  Mod.  52.  58.  See 
•itie  London;  and  under  that  title  particularly  as  to  the  abuses  of  the 
Information  by  Quo  Warranto. 

After  judgment,  the  regular  course  is  to  issue  a  writ  of  seisure  to 
the  Sherifl',  which  after  reciting  the  proceedings  in  the  Quo  War- 
ranto, commands  him  to  seize  the  liberties  inte  the  King's  hands. 
But  this  writ  in  point  of  fact,  has  not  always  issued.  See  Co.  Enl. 
539,  b. 

Where  several  franchises  are  gi-.tnted  by  the  same  charter,  and 
one  is  subordinate  a;id  inseparably  inei<:ent  to  the  other,  the  forfeiture 
of  the  principal  is  the  forfeiture  of  the  subordinate  and  incident;  but 
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when  the  franchises  arc  intlepcndcnt,  and  ihc  one  may  stand  without 
the  other,  the  forfeiture  of  the  one  U  not  the  forfeiture  of  the  other. 

Where  a  Quo  ll'arramo,  or  an  information  in  the  nature  of  it,  is 
brought  for  several  franchises,  it  is  as  several  writs  or  several  ini'or- 
mutiuhs,  to  which  there  may  be  SL-aiul  ple.isaiKl  several  juclj^menls; 
because  the  defendant  may  claim  one  franchise  by  one  title,  and  ano- 
ther by  another.  Palm,  7,  8. 

It  has  been  adjudged,  that  the  1:111.  ■»  iJ"  5  IC.  M.  c.  18.  by 
which  informations  in  the  Crowii-nfiice  are  not  to  be  sued  without 
express  orders  in  open  Court,  ^c.  beinj^  a  remedial  Law,  extends  to 
informations  in  the  nature  of  a  Quo  Warranto.,  which  always  suppose 
the  usurpation  of  some  franchise.  See  Kudd*a  Law  of  Corfiorationa^ 
ii.  410,  Syc.  415,  Cii-.;  and  this  Dictionary,  title  Information  I.  IV. 

This  statute,  and  the  atat.  9  Ann.  c.  20.  leave  the  power  of  the 
Attorney-General  with  respect  to  filinj^  informations,  whether  in  the 
nature  of  Quo  Warranto,  or  not,  exactly  as  it  was  at  Common  Law; 
for  .Htat.  4  ^5*  5  W.  '-^  M.  c.  18.  expressly  provides,  that  it  shall  not  be 
construed  to  extend  to  any  other  information  than  such  as  shall  be 
exhibited  in  the  name  of  their  Majesties'  Coroner  or  Attorney  in 
the  Court  of  Kind's  Bench  for  the  time  being,  commonly  called  the 
Master  of  the  Crown-Office:  And  slat.  9  Jnn.  c.  20.  only  introduces 
some  provisions  with  respect  to  informations  in  cases  within  the 
meaning  of  it,  filed  in  the  name  of  the  latter  officer.  In  point  of  fact 
there  are  several  Records  in  the  Crown-Office,  of  informations  in 
the  nature  of  Quo  tl arranio,  filed  in  the  name  of  the  Attorney- 
General,  in  the  intermediate  lime  between  the  two  statutes,  anti 
since  the  passintj;  of  the  last,  as  well  in  cases  within  the  meaning  of 
the  last,  as  in  other  cases.  2  Ki/t/tl's  Corp.  415,  O'c. 

The  distinction  between  the  [lower  of  the  Attorney-General  and 
the  Master  of  the  Crown-Office,  seems  to  be  this;  that  the  power  of 
the  latter  is  confined  to  cases  which  concern  the  Public  Government; 
whereas  that  of  the  former  extenils,  also,  to  cases  wliich  only  con- 
cern the  private  rights  of  the  Crown.  2  Ld.  Raym.  1409:  //ardiu.  261: 
Ulra.  637:  3  .fl«rr.  1814.  1817.  See  2  Kijdd's  Cor/i.  417,  iJfc. 

The  Stat.  9  Ann.  c.  20.  gives  full  costs,  on  verdict  or  judgment,  to  . 
the  successful  party,  whether  relator  or  defendant;  but  it  is  only  in 
case  of  verdict  or  judgment  that,  under  this  statute,  the  defendant 
can  have  costs  for  a  groundless  prosecution;  but  it  has  been  decided, 
that,  if  the  prosecutor  do  not,  at  his  own  costs,  procure  the  informa- 
tion to  be  tried  within  a  year  after  issue  joined,  the  defendant  is  enti- 
tled to  the  benefit  of  the  recognizance  under  the  statute  of  H'illiatii 
and  Alary.  See  further,  title  Information  I. 

What  cases  arc  within  the  meaning  of  the  statute  has  been  the 
subject  of  some  controversy,  as  the  successfid  party  is  entitled  to  his 
costs  only  in  such  cases. 

The  words  of  the  statute  are,  the  "  offices  of  Mayors,  BaililTs, 
Poitieevcs,  and  other  offices  within  cities,  towns-corporate,  bo- 
roughs, and  places:"  one  question  has  been,  whether  these  words 
express  only  corpriration-ofiicers,  or  whether  they  extend  to  officers 
in  boroughs  ami  other  places  not  corpor.ite.  .\nd  it  seems  on  the 
whole  decided,  that  the  word  fttacen  in  the  act  only  extends  to  offices 
in  places  of  the  same  kind  with  those  before  enumerated. 

It  has  likewise  been  urged,  that  there  is  a  materii.l  difference  hr.- 
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twccn  the  case  of  a  person  who  is  compellable  to  take  upon  liimself 
a  burdensome  office,  which  he  could  not  refuse  without  belnj;  liable 
to  an  indictment,  and  that  of  a  person  wlio  vohmtarilj-  undertakes 
an  office  from  which  he  expects  personal  importance  or  some  other 
advant;:c;e;  and  that  it  is  unreasonable  that  a  person,  supposed  to  be 
elected  into  an  office  of  the  first  description,  should  be  liable  to  pay  the 
costs  of  a  prosecution  for  ousting  him,  on  account  of  some  defect  in 
bis  election.  5  Term  Jii/i.  j75. 

Such  information  will  lie  for  the  office  of  Bailiff  of  a  Court-Leef, 
being  a  principal  officer,  having  a  power  to  summon  and  select  the 
Jury.  2  Kaat'i:  Ki-fi.  308. 

The  cases  in  which  informations  in  the  nature  of  Quo  Warranto 
arc  granted  under  this  act  arc,  where  a  man  exercises  a  corporate 
franchise,  or  acts  as  a  corporate  officer,  without  having  been  duly 
elected  and  sworn  or  admitted,  and  where  the  office  of  a  corporate 
officer  becomes  void  by  something  subsequent,  as  a  motion,  (2fc. 
Kuild'a  Cor/i.  424. 

As  this  staiute,  9  Jnn.  c.  2n,  extends  only,  as  regards  costs,  ta 
cases  where  the  title  of  a  person  to  be  a  corporate  officer,  as  mayor, 
bailiff,  or  freeman,  is  in  question;  an  information  to  try  the  right  of 
holding  a  Court,  is  therefore  not  within  ii;  but  stands  upon  the 
Common  I.aw  only:  and,  being  a  prosecution  in  the  name  of  the  King, 
no  costs  are  given.  I  Burr.  402. 

To  subject  a  man  to  an  information  in  nature  of  a  Quo  Warranto, 
it  is  necessary  that  there  should  be  not  only  a  claim,  but  an  user  of 
the  franchise  See  Saver  US'.  5  Term  Hefi.  85. 

Where  the  only  act  done  by  the  parly,  against  whom  an  application 
is  made  for  leave  to  file  an  information  in  the  nature  of  Quo  Warran- 
to, is  voting  in  an  election  for  Members  of  Parliament,  under  any 
claim  of  right,  the  Court  w  ill  refuse  it;  on  the  ground  that  an  inquiry 
into  the  right  of  voting  belongs,  more  properly  to  the  House  of 
Commons,  t  AVra.  547. 

But  an  information,  in  the  nature  of  Quo  Warranto,  will  lie  against 
a  person  claiming  to  have  a  right  of  voting,  by  virtue  of  a  burgage 
tenement.  3  Term  Hep.  599,  n. 

The  Court  of  King's  Bench,  having  a  discretionary  power  of 
granting  informations  in  the  nature  of  Quo  Warrartio,  had  long  ago 
established  a  general  rule  to  guide  their  discretion,  as  to  the  time 
for  applications  of  this  nature,  I'lr.  not  to  allow  in  any  case  such 
infoiTuation  against  a  person  who  had  been  twenty  years  in  the  pos- 
session of  his  franchise;  but  having  reason  to  consider  this  time  as 
loo  extensive,  they  by  degrees  restrained  it,  by  airalogy  to  the  Sia- 
tuteof  I.imitu'.ions;  and  resolved  not  to  allow  such  information  against 
any  person  who  hail  been  xix  years  in  possession.  See  4  JIurr.  1962. 
S022.  2120.  2323:  Co:v/i.  75:  i  Trrm  Hcfi.  I.  4:  2  Term  lieli.  767:  4 
Term  Re/i.  2Z1.  4.  And  at  lengtli  tiic  Legislature  confirmed  this  regtl- 
lation,  and  extended  it  to  informations  filed  by  the  .Atlorney-Cienertil, 
By  iiat.  32  (■(■',.  3.  c.  58.  it  is  enacted,  tliat  to  any  infonnation  in  the 
nature  of  Quo  Warrauio,  for  the  exercise  uf  any  corporate  office  of  fran- 
chise, the  defcii'lant  may  pleatl  that  he  has  been  ii^  possession  of,  or  has 
executed  the  ollice  for  six  years  or  more.  ,^mi  it  is  by  the  same  act 
provided,  that  no  defendant  shall  be  affected  by  any  defect  in  the  title 
of  the  person,  from  whom  he  derives  Iiis  rik;hl  anti  title,  if  that  person 
has  been  in  the  undisturbed  exercise  of  his  office,  or  franchise,  six 
years  previous  to  the  filing  of  the  information. 
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This  latter  provision  must  be  considered  as  applying  only  .o  cases, 
where  issue  is  taken  on  the  title  of  the  person  tlirough  whom  the 
defendant  claims;  for  no  inquiry  can  be  made  into  such  title,  where 
no  issue  has  been  taken  upon  it.  Kyd.  Carjt.  ii.  444;  and  see  Id.  435, 

To  obtain  leave  to  file  an  information,  the  party  applying  must 
lay  a  proper  case  before  the  Court,  verified  by  affidavit;  on  which 
the  Court  will  grant  a  rule  on  the  defendant  tu  shew  cause.  It  was 
formerly,  indeed  so  much  the  practice  of  the  Coiu't  to  grant  Qfic  II  (ir- 
ranio  informations,  as  of  course,  that  it  was  held  prudent  never  to 
shew  cause  against  the  rule;  for  fear  of  disclosing  the  grounds  on 
whicli  the  defendant  rested  his  defence.  But  since  these  matters  have 
come  more  under  consideration,  it  is  no  longer  a  matter  of  course; 
and  the  Court  have,  on  several  occasions,  declared,  that  it  was  the  in- 
tention of  the  Legislature,  that  they  should  exercise  a  sound  discre- 
tion, according  to  the  particular  circumstances  of  the  respective  cases 
that  came  before  them;  and  should  not,  without  good  reason,  disturb 
the  quiet  of  any  corporation.  Sec  1  Term  He/i.  2:  4  Burr.  1964.  2022. 

Where  the  right,  or  the  fact  on  which  the  right  depends,  is  dis- 
puted; that  is  a  sufficient  reason  for  granting  an  information,  if  the 
application  be  made  within  the  proper  time.  So  where  the  right  de- 
pends on  a  point  of  new  or  doubtful  law.  See  3  Burr.  1485:  Cfjw/i.  58: 
Douff.  397.  (382.) 

The  conduct  of  the  parties,  on  whose  behalf  the  application  is  made, 
will  weigh  much  with  the  Court,  in  some  insicinces,  in  granting  or 
refusing  an  information.  See  4  Burr.  1963.  2024.  2120:  3  Term  Jiefi. 
300.  573:  Cow/i.  75:  4  Term  Rr/i.  223. 

It  is  no  reason  for  refusing  an  infonnation,  that  informations  for- 
merly granted,  for  the  same  cause,  have  been  abandoned;  as  that  may 
have  been  by  collusion.  But  it  is  a  good  reason,  that  the  prosecutor 
stands  exactly  in  the  same  circumstance  with  the  defendant.  2  Term 
Re/i.  770,  1.  and  see  1  Kmt\  He/i.  36. 

In  cases  where  there  has  been  a  long  acquiescence,  and  where  the 
objection,  if  it  prevailed,  might  tend  to  dissolve  tlie  Corporation,  the 
Court  may  refuse  the  application.  Covi/i.  59.  But  though  a  great  num- 
ber of  derivative  titles  may  be  affected,  by  judgment  of  ouster  against 
the  defendant,  yet,  if  it  be  confessed  that  elections  may  still  be  made, 
the  Court  will  not  refuse  it  on  that  gixiund  alone.  2  2Vr»i  Reft.  767. 
and  see  3  East^s  Reft.  213. 

Where  the  application  is  made  in  the  names  of  persons  uncon- 
nected with  the  Corporation,  that  will  in  general  be  a  strong  reason 
for  refusing  it.  1  Term  Heft.  23.  <S  1  Ka^Cs  Refi.  46,  n.  But  where 
the  objection  to  the  defendant's  title  is,  that  he  had  not  received  the 
sacrament  within  a  yeur  before  his  election,  an  information  will  be 
granted  on  the  application  of  a  stranger;  because  such  an  omission  is 
against  a  general  law,  which  alfecls  all  the  Corporations  in  the  king- 
dom. 3  Tirm  Reft.  574,  n. 

It  was  formerly  a  subject  of  much  discussion,  whether  a  new  trial 
could  be  granted  in  a  Quo  Warranto  information,  when  the  verdict 
was  in  favour  of  the  defendant.  This  depended  chiefly  on  the  ques- 
tion, whether  such  an  information  was  a  criminal  prosecution;  but 
since  it  has  l)een  held  that  it  is  merely  a  civil  proceeding,  there  is  no 
doubt  but  that  a  new  trial  may  be  granted,  where  c  verdict  hys  been 
given  in  favour  of  the  defcnd..nt,  as  well  as  where  it  hits  been  given  in 
favour  of  the  Crown.  2  Term  Reft.  484. 
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R  ACHETUM,  from  the  Fr.  rachcter,  i.e.  redimfre.]  The  compeu- 
sati'  ii  or  reili  niplion  ol  a  thief.  I  Siai.  Hoi.  K.  Scoi.  c.  9. 

RACK,  All  engine  lo  extort  confession  from  delinquents,  but  ut- 
terly 111. known  to  the  Law  of  England.  See  title  Mule. 

R  AC  K  RlvN  T,  The  full  yearly  value  of  the  land  let  by  lease,  pay- 
able by  tenant  for  life  or  years,  iSc.  Wood'n  Inst.  185.  See  title  Rau. 

RACK-VINI  ACili,  .\  second  Vintage;  or  voyage  made  by  our 
mcrrh.ints  for  racked  wines,  i.  e.  wines  drawn  from  the  lees.  See  slat. 
anii</.  32  H.  8.  c.  14. 

R.\(iEMAN,  A  statute  attributed  to  the  fourth  year  of  K.  Ed.  I. 
Is  so  lermed;  whereby  Justices  «ere  assigned  by  the  King  and  his 
Coui.cil,  to  hcaranodi  lerntine  all  complaints  of  injuriesdone  through- 
out ihe  realm,  «iliiin  the  five  years  next  before  Michaelmas,  in  the 
four;h  year  of  his  reinn. 

Ragemax  seems  a  corruption  of  the  word  Regimen,  a  Rule,  Form. 
01  Precedent.  Blank  Charters  are  termed  Raggemans.  Rot.  Pari.  1 
Urn.  4.  iM.  6".  93. 

RAGLUKl.^.  .'^  word  mentioned  in  the  charter  of  Arfnr.  III. there- 
by 111-  creaici;  liis  eldest  son  J-.dward  Prince  of  II  airs,  in  Parliament 
at  iVrxtininitrr,  the  seventeenth  year  of  his  reign,  recited  by  HeUen 

in  his  Tiil''s  of  r:onour.  5*i7  Cum /ort-siis,  fiarci8,chtt9ti»,  hot' 

CIS,  '.i-arr-  niif^,  hundredit,  comilis,  Ragloriis,  ringeldiia,  ivodenfaydii, 
couHiubulariis,  baUivin,  8cc.  Davis  in  his  Dictionary  says,  that  rhagtav; 
amont;  the  IV'H^h  signifies  £«-n»rAa/^u$.  nurrogatus,  prxfiositus. 

RAfiLORlUS,  A  steward.  Seld.  Tit.  of  Honour,  i97. 

R.'^GMAN's  ROLL;  Rectiux.  Raginumd's  Roll:  so  called  from 
one  hugiiiumd,  a  legate  in  Scotland,  who,  calling  before  him  all  the 
beneficial  clergymen  in  that  kingdom,  caused  them  on  oath  to  give 
in  the  true  value  of  their  benefices;  according  to  which  they  were  af- 
terwards taxed  by  the  Court  of  Rome;  and  this  Roll,  among  other  re- 
cords being  taken  from  the  Scots  by  Edvjard  I.  was  re-delivered  to 
thcni  in  the  beginning  of  the  reign  of  Kdward  III. 

Sir  Richaid  Paktr  saiih,  that  Ed.  III.  surrendered,  by  charter,  all 
l'.i«  right  of  sovereignly  to  ihe  kingdom  of  Scotland,  and  restored  di- 
vers instruments  of  their  former  homages  and  fealties,  with  the  fa- 
mous evidence  called  Ragman's  Roll. 

Sir  Dux'id  Dalrym/ilt  calls  this  Ragimont's  Roll,  and  says  the  name 
of  the  legate  was  Benemundus  dc  Vicu,  vulgarly  called  Bagimont.  An- 
nals of  Scotland,  anno  1275. 

RAN,  'Vaj-.j  .^fierta  rafdna,  open  or  public  theft.  Lamb.  -Archai. 
125:  I.l.  Cani.ti,  c.  58:  Horveden. 

The  leriii,  ail  th.,t  a  man  can  raj>  and  ran,  or  still  more  corruptly 
raji  and  rcnd^  is  by  some  derived  hence;  raji  from  rajiio  to  take  by 
force. 
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RANGE,  from  Fr.  rd??^? r,  to  order,  dispose  of.j  It  is  used  in  the 
Foreiit  iaw5,boih  as  a  verb,  as,  to  range;  and  a  substantive,  as,  to  make 
raiij^e.  Charta  de  Forctita^  c.  6. 

RANGER,  A  sworn  officer  of  the  Forest,  of  which  there  are 
twelve.  Charta  de  Forenta.  His  Authority  is  in  part  described  by  his 
oath  set  by  Man  wood  j  part  1.  r.  50:  but  more  particularly /:an"  2.  ca/i. 
20.  num.  15,  16,  17.  His  office  chiefly  consists  in  three  points,  to  walk 
daily  through  his  charge,  to  sec,  hear,  and  inquire  of  trespasses  in  his 
bailiwick;  to  drive  the  beasts  of  the  forest,  both  of  venai-y  and  chase, 
out  of  the  deaflbrested  into  the  forestedjiands;  and  to  present  all  tres- 
passes of  the  forest  at  the  next  Court  holden  for  the  forest.  See  title 
Forest. 

This  Ranger  is  made  by  the  King's  letters  patent,  and  hath  a  fee 
paid  yearly  out  of  the  Exchequer,  and  ceitain  fee  deer.  Hangeator 
Forests  de  Whiitlewood.  Pat.  \A  R.  2.  nu.  3. 

RANSOM,  Fr.  Haii^^m^  Hedemfitio.']  Is  properly  the  sum  paid  for 
redeeming  a  captive  or  prisoner  of  war;  mid  sometimes  taken  in  our 
Law  for  a  sum  of  money  paid  for  pardoning  some  great  offence,  and 
setting  the  offender  at  liberty  who  was  under  imprisonment.  See 
Stats.  I  H.  4.  c.  7:  II  //.  6.  c.  11. 

Vine  and  ransom  go  together,  and  some  writers  tell  us,  that  they 
are  the  same;  but  others  say,  that  the  offi;nder  ouj^ht  to  be  first  im- 
prisoned, and  then  redelivered  or  ransomed  in  consideration  of  a  fine. 
Co.  Litt.  127:  Dalt.  203. 

Ransom  differs  from  amercement,  being  a  redemption  of  a  corpo- 
ral punishment  due  to  any  crime.  Lamb.  Eiren.  556.  See  \XtW Fines 
for  Offences. 

A  ship  was  taken  by  the  French;  the  master  (having  a  share  in  her) 
ransonicd  her  for  1 800/.  and  was  taken  to  France  as  an  hostage  for 
this  money.  The  Ransom-money  must  be  raised  out  of  the  profits, 
notwithstanding  any  former  mortgage  of  the  ship;  for  if  there  was  a 
precedent  mortgage,  what  would  become  of  that  security,  if  the  ship 
had  not  been  redeemed?  After  the  ship  was  redeemed,  she  performed 
her  intended  voyage,  and  the  freight-money  received  after  redemp- 
tion was  the  first  profits  arising,  and  out  of  them  the  Ransom  money 
is  to  be  satisfied;  the  insurers  always  pay  a  part  of  the  ransom  mo- 
ney. 2  K</.  ylbr.  690.  See  further  title  Insurance  II.  2. 

RANKING  OF  CREDITORS:  The  ScorfA  Term  for  the  arrange- 
ment of  the  properly  of  a  debtor  according  to  the  claims  of  the  cre- 
ditors in  consequence  of  the  nature  of  their  respective  securities.  Sec 
titles  Bankrufu;  Executor;  Alort^a^e,  t^c.  for  similar  arrangements 
in  tlie  Eiigihh  Law. 

R.\PE,  Kafitits  vel  Rapa.']  A  division  of  a  County,  similar  to  that 
of  a  hundred;  but  oftentimes  containing  in  it  more  hundreds  than 
one. 

Sussex  is  divided  into  six  Rapes  only,  viz.  Cinchesttr,  jlrundcl, 
Bramber,  Leivrsy  Pevensevy  and  Hastings;  every  of  which,  besides 
hundreds,  hath  a  castle,  river,  and  forest  belonging  to  it.  Camd.  JJri- 
sann.  225.  229.  These  Rapes  are  incident  to  the  County  of  Sussex;  as 
Eaehrs  are  to  AVnf,  and  Wapentakes  to  Yorkshire^  isfc. 

These  Rapes  and  Lathes  are  considered  by  Rlackstone  as  an  inter- 
mediate division  between  the  Shire  and  the  Hundredfi;  each  of  them 
containing  about  three  or  four  hundreds  a  piece.  These  h^d  fomicvly 
their  Rf/pe-recves  and  Lathc-rrrTc:.,  acting  in  subordination  to  the 
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Shire-reeve  (SArrjj^):  Where  a  county  is  divided  into  Ihrte  of  these 
intermediate  jurisdictions,  they  arc  called  Triilungs,  which  were  an- 
lienlly  governed  by  a  Triihiug-rervc.  These  Trithings  stiil  subsist  in 
the  large  county  of  Yorlr,  where,  by  an  easy  corruption,  they  are  de- 
nominated Riding«;  the  North,  East,  and  West  Riding.  1  Comm.  In- 
trod.  §  4./).  116.  See  ihe  several  titles. 

Rape  of  'ihe  I'orest,  Fuf-.tus  J'orentx.'^  Trespass  committed  in 
the  Forest  by  violence;  it  is  reckoned  among  those  crimes  whose 
cognizance  belonged  only  to  the  King.  Leg.  Hen.  1.  c.  10.  See  title 
FoTrst. 

Rape  of  \Vomen,  Ka/nui,  from  rafiio.']  An  unlawful  and  carnal 
knotvledgc  of  a  woman,  by  force,  and  against  her  will:  a  ravishment 
of  the  body,  and  violent  deflowering  her;  which  is  Felony  by  the  Com- 
mon and  Statute  Law.  Co.  Lili.  190.  The  word  Kafiuil  (ravished)  is 
so  appropriated  by  Law  to  this  offence,  that  it  cannot  be  expressed  by 
any  other;  even  the  words  Carnalitcr  Cognovit,  isfc.  without  it,  will  not 
be  sufficient.  Co.lJtt.  124.  2  Inai .  180. 

Rape  was  punished  by  the  Saxon  laws,  particularly  those  of  King 
Jlhelsian,  Willi  death,  Bracton,  I.  3.  c.  28.  But  this  was  afterwards 
thought  too  hard;  and  in  its  stead  another  severe,  but  not  capital  pu- 
nishment, was  inflicted  by  William  the  Contjueror,  n;.  castration  and 
loss  of  eyes;  which  continued  till  after  Brucion  wrote,  in  the  reign  of 
Henry  the  Third.  Lt.  Guil.  Cong.  c.  19. 

But,  in  order  to  prevent  malicious  accusations,  it  was  then  the 
Law,  (and,  it  seems,  still  continues  to  be  so  in  appeals  of  Rape,)  that 
llie  woman  should  immediately  after  "  dum  rccenn  fuerit  malcficium" 
p;o  to  the  next  town,  and  there  make  discovery  to  some  credible  per- 
sons of  the  injury  she  has  suffered:  and  afterwards  should  acquaint 
the  Uigli  Constable  of  the  hundred,  the  Coroners,  and  the  Sheriff 
with  the  outrage.  Glanv.  I.  14.  c.  6:  Bracl.  I.  3.  c.  28.  See  1  Hate  P.  C. 
632.  Afterwards,  by  statute  l(V«(m.  e.  13.  the  lime  of  limitation  was 
extended  to  forty  days.  At  present  there  is  no  time  of  limitation  fixed; 
for  as  it  is  usually  now  punished  by  indictment  at  the  suit  of  the  King, 
the  maxim  of  Law  takes  place,  that  nullum  lem/ms  oceurril  Regi:  but 
the  Jury  will  rarely  give  credit  to  a  stale  complaint.  During  the  for- 
mer period  also  it  was  held  for  Law,  that  the  woman  (by  consent  of 
the  Judge  and  her  parents)  might  redeem  the  offender  from  the  ex- 
ecution of  his  sentence,  by  accepting  him  for  her  husband;  if  he  also 
was  willing  to  agree  to  the  Kxchangc,  not  otherwise.  Glanv.  I.  14. 
c.  6:  Brad.  I.  3.  e.  28 — But  this  is  now  not  held  for  Law;  and  it  is 
said,  that  the  election  of  the  woman  is  taken  away  by  virtue  of  slat. 
IVeatm.  2.  making  the  Rape  felony,  although  she  consent  aftervmrds. 
See  fiosl. 

By  slat.  IVestm.  1.  %  Ed.  I.r.  IS.  the  punishment  of  Rape  was  much 
mitigated:  the  offence  itself,  of  ravishing  a  damsel  within  age,  (that  is, 
under  twelve  years  old,)  either  with  her  consent  or  without,  or  of 
any  other  woman  against  her  will,  being  reduced  to  a  trespass, ;/  not 
jiroaeculed  bti  a/i/ical  within  forty  days,  and  subjecting  the  offender 
only  to  two  years  imprisonment,  and  a  fine  at  the  King's  will.  But, 
this  lenity  being  productive  of  the  most  terrible  cojisequences,  it  was 
Soon  found  necessary  to  make  the  offence  of  forcible  Rape  felony, 
which  was  accordingly  done  by  stat.  II'cMim.  2.  13  £d.  3.  e.  34.  .\ud 
by  Stat.  18  J£li:.  c.  7.  it  is  made  Felony  without  benefit  of  Clergy:  as 
is  also  the  abominable  w  ickedness  of  carnally  knowing  and  abusing 
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any  woman  child  under  the  age  often  years;  in  which  case  the  con- 
sent or  non-consent  is  immaterial,  as  by  reason  of  her  tender  years 
she  is  incapable  of  judgment  and  discretion. 

Before  this  statute  it  was  a  question,  whether  a  Rape  could  be  com- 
mitted on  the  body  of  a  child  of  the  age  of  six  or  seven  years;  and  a 
person  being  indicted  for  the  Rape  of  a  girl  of  seven  years  old,  al- 
though he  was  found  guilty,  the  Court  doubted,  whether  a  child  of 
that  age  could  be  I'avished;  and  it  was  said,  if  she  had  been  nine 
years  old  she  might,  for  at  that  age  she  my  be  endowed.  Dyer  304. 

Hale  is  indeed  of  opinion,  that  such  profligate  actions  committed  on 
an  infant  under  the  age  of  twelve  years,  the  age  of  female  discretion 
by  the  Commoti  Law,  either  with  or  without  consent,  amount  to  Rape 
and  Felony;  as  well  since  as  before  the  statute  of  Queen  Klizabeth^  1 
Hal.  /».  C.  631. 

That  Law,  however,  has  in  general  been  held  only  to  extend  to  in- 
fants under  ten;  though  it  should  seem  that  damsels  between  ten  and 
twelve  are  still  under  the  protection  of  the  sfat,  IVcatm.  1.  the  Law 
with  respect  to  their  seduction  not  having  been  altered  by  either  of 
the  subsequent  statutes.  4  Comm.  c.  15. 

A  male  infant,  under  the  age  of  fourteen  years,  is  presumed  by  Law 
incapable  to  commit  a  Rape,  and  therefore,  it  seems,  cannot  be  found 
guilty  of  it.  For  though  in  other  felonies  maliua  su/i/iici  tKiafcm^  yet, 
as  to  this  particular  species  of  felony,  the  Law  supposes  an  imbecility 
of  body  as  well  as  mind.  1  Hal.  P.  C.  631. 

It  is  no  excuse  or  mitigation  of  the  crime,  that  the  woman  at  last 
yielded  to  the  violence,  and  consented  either  after  the  fact  or  before, 
if  such  consent  was  forced  by  fear  of  death  or  duress;  or  that  she  was 
a  common  strumpet,  for  she  is  still  under  the  protection  of  the  Law, 
and  may  be  forced:  but  it  was  antiently  held  to  be  no  Rape  to  force  a 
man's  own  concubine;  and  it  is  said  by  some  to  be  evidence  of  a  wo- 
man's consent,  that  she  was  a  common  whore.  1  Haivk.  F.  C.  c,\\.% 
2:  Co.  Lilt.  123:  See  1  Hal.  P.  C.  629. 

Also,  formerly,  it  was  adjudged  not  to  be  a  Rape  to  force  a  womauj 
who  conceived  at  the  time;  because  it  was  imagined,  that  if  she  had 
not  consented,  she  could  not  have  conceived:  though  this  opinion  hath 
been  since  questioned,  by  reason  the  previous  violence  is  no  way  ex- 
tenuated by  such  a  subsequent  consent:  and  if  it  were  necessai-y  to 
shew  the  woman  did  not  conceive,  to  make  the  crime,  the  offender 
could  not  be  tried  till  such  time  as  it  might  appear  whether  she  did 
or  not.  2  Insi.  190:  I  Hawk.  /*.  C.  c.  41 .  §  2. 

As  to  the  material  facts  requisite  to  be  given  in  evidence  and  prov- 
ed upon  an  indictment  of  Rape,  they  are  of  such  a  nature,  that  though 
necessary  to  be  known  and  settled,  for  the  conviction  of  the  guilty  and 
preservation  of  the  innocent,  and  therefore  arc  to  be  found  in  such 
criminal  treatises  as  discourse  of  these  matters  in  detail,  yet  they  are 
highly  improper  to  be  publicly  discussed,  except  only  in  a  Court  of 
Justice.  The  following  remarks,  with  regard  to  the  competency  and 
credibility  of  the  witnesses,  may.  salvo  fiudorc^  be  considered. 

And,  first,  the  parly  ravished  may  give  evidence  iiputi  oath,  and  is, 
in  Law  a  competent  witness;  but  the  credibility  of  her  testimony,  and 
how  far  forth  she  is  to  be  believtd,  must  be  left  to  tlie  Jury  upon  the 
circumstances  of  fact  that  concur  in  that  testimony.  Vov  instance,  it 
the  witness  be  of  good  fame;  if  she  presently  discovered  the  offence, 
and  made  searcii  for  the  offender;  if  the  parly  accused  f!ed  for  it;  thesf: 
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and  the  like  arc  concurring  circumstaiicts,  \i  liicli  give  greater  pro- 
Ixibilily  to  her  evidence  But,  on  the  other  side,  if  she  be  of  evil  fame, 
and  stand  unsupported  by  others;  if  she  concealed  the  injury  for  any 
considerable  time  after  she  had  opportunity  to  complain;  if  the  place 
where  the  fact  was  alleged  to  be  committed,  was  where  it  was  possi- 
ble she  might  have  been  heard,  and  she  made  no  outcry;  these  and 
the  like  circumstances  cany  a  strong,  but  not  conclusive,  presump- 
tion that  her  testimony  is  false  or  feigned.  1  Hut.  P.  C.  634,  5,  6. 

Moreover,  if  the  Rape  be  charged  to  be  committed  on  an  infant  un- 
der twelve  years  of  age,  she  may  still  be  a  competent  witness,  if  she 
hath  sense  and  understanding  to  know  the  nature  and  obligations  of 
an  oalh;  or  even  to  be  sensible  of  the  wickedness  of  telling  a  delibe- 
rate lie.  Nay,  tliough  she  hath  not,  it  is  tliought  by  Sir  Mallhev  Hale, 
that  she  ought  to  be  heard  w  ithout  oath,  to  give  the  Court  information; 
and  others  have  held,  that  what  the  child  told  her  mother,  or  other 
relations,  may  be  given  in  evidence;  since  the  nature  of  the  case  ad- 
mits frequently  <Jf  no  better  proof.  But,  it  is  now  settled,  by  a  solemn 
determination  of  the  twelve  Judges,  that  no  hearsay  evidence  can  be 
given  of  the  declarations  of  a  child  who  hath  not  capacity  to  be  sworn, 
nor  can  such  child  be  c.tamined  in  Court  without  oalh:  and  that  there 
is  no  determinate  age,  at  which  the  oath  of  a  child  ought  either  to  be 
admitted  or  rejected.  Yet,  where  the  evidence  of  children  is  admitted, 
it  is  much  to  be  wished,  in  order  to  render  their  evidence  credible, 
that  there  should  be  some  concurrent  testimony,  of  lime,  place,  and 
eircumstances,  in  order  to  make  out  the  fact;  and  that  the  conviction 
should  not  be  grounded  singly  on  the  unsupported  accusation  of  an  in- 
fant under  years  of  discretion.  There  may  be  therefore,  in  many  cases 
of  this  nature,  witnesses  who  are  competent,  that  is,  w  h(>  may  be  admit- 
ted to  be  heard;  and  yet,  after  being  iicard,  may  prove  not  to  be  cre- 
dible, or  such  as  the  Jury  is  bound  to  believe.  4  Comm.  c.  15. 

Aiders  and  abettors  in  committing  a  Rape,  may  be  indicted  as  prin- 
cipal felons,  whether  men  or  women.  1  Hawk.  P.  C.  c.  41.  ^  6.  Lord 
..'ludley  w  as  indicted  and  executed  as  a  principal,  for  assisting  his  ser- 
vant to  ravish  his  own  wife,  who  was  admitted  a  witness  against  him. 
Uall.  107:  1  St.  Trials  265. 

Hale  observes,  that  though  a  Rape  is  a  most  detestable  crime,  it  is 
an  accusation  easily  made,  and  hard  to  be  proved,  but  harder  to  be 
defended  by  the  man  accused,  although  ever  so  innocent:  and  he  men- 
lions  several  instances  of  Rapes,  which  at  ihc  time  were  apparenlly 
fully  proved,  but  were  afterwards  disco^■ercd  to  have  been  malicious 
contrivances.  1  Hale's  Him.  P.  C.  635,  636.  See  further,  tide  A/ifieal 
of  Rafic. 

RAPINE,  Naftim.]  To  take  a  thing  in  private,  ag.iinst  the  owner's 
will,  is  properly  theft;  but  to  take  it  openly,  or  by  violence,  is  Kapin«. 
See  title  Hobbery:  And  as  to  Rafiine  on  the  SWrlht-ni  borders^  see 
lilies  MiHchief;  Maltcionsi  .Yorlhumberland. 

RAPTU  HKRI-.DIS,  A  Writ  for  taking  aw.iy  an  Heir  holding  in 
socage;  of  which  there  are  two  sorts,  "jnc  when  the  Hcii'  is  married, 
the  other  when  he  is  not;  see  Reg.  Orig.  1G3;  and  this  Diet,  tide 
(ittardian. 

RASE,  Jiasfria.']  .Seems  to  have  been  a  measure  of  corn  now  dis- 
used. Toll  shall  be  taken  by  the  /fa.»f,  and  not  by  the  hep  or  cantel. 
Ordinance  for  Bakers^  is'c.  c.  4. 

R.\SURI"  of  a  Deed,  so  as  to  alter  it  in  a  material  part,  without 
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consent  of  the  party  bound  by  it,  &c.  will  make  the  same  void;  and  if 
it  be  rased  in  the  date,  after  delivery,  it  is  said  it  goes  through  the 
wliole.  5  Ht/i.  23.  1 19. 

Rasure,  Sec  is  most  suspicious,  when  it  is  in  a  Deed-poll,  that  there 
is  but  one  part  of  ihe  Deed,  and  it  makes  to  the  ad\'antLi^c  ot'him  to 
W'hom  made.  .\nd  where  a  Deed,  by  Rasure,  addition,  or  alierution, 
becomes  no  Deed,  the  defendant  may  plead  non  at  factum.  5  He/i. 
23.  1 19.  See  titles  Deed;  J'lcadii.-g. 

RATE,  A  valiiaiion  of  every  man's  estate;  or  the  appointing  and 
setting  down  how  much  every  one  shall  pay,  or  be  charged  with,  to 
any  tas. 

RATE-TITHK,  Is  when  any  sheep  or  other  cattle  are  kept  in  a 
parish  for  less  time  than  a  year,  the  owner  must  pay  Tillie  for  them 
/iro  Rata,  according  to  the  custom  of  the  place.  .\".  B.  51.  See 
title  Tii/irs. 

RATIFIC.\TIOX,  Kaii/ica  io.^  A  ratifying  or  confirming:  it  is 
particularly  used  for  the  confirmation  of  a  Clerk  in  a  prebetid,  £tc. 
formerly  conferred  on  him  by  the  lii^^hnp,  where  the  right  of  patron- 
age is  doubled,  or  supi>osed  to  be  in  the  King.  Jieg.  Orig.  SO't. 

RATIHABITIO,  Confirmation,  agreement,  consent.  See  18  Vin. 
Jhr.  156. 

RATIO,  An  account;  as  rcddrre  rationcin,  to  give  an  account,  and 
so  it  is  frequently  used.  According  to  some  it  is  a  cause,  or  giving 
judgment  therein;  and  ftoncre  ad  rationem^  is  to  cite  one  to  appear  in 
judgment.  IVah.  88. 

R.VTIONABILIBUS  DIVISIS,  A  Writ  which  lies  where  two 
lords,  in  divers  to\s'ns,  have  seigniories  joining  iLgether,  for  him  who 
findeth  his  waste  by  little  and  little  to  have  been  encroachetl  on, 
against  the  other  who  hath  encroached,  thereby  to  rectify  their 
bounds;  in  w  hich  respect  Fiizherbcrt  calls  it  in  its  own  nature  a  writ 
of  Right.  The  Old  Xat.  Mrev.  says,  that  this  is  a  kind  of  Jiisiidea, 
and  may  be  removed  by  a  /ioj:e  out  of  the  county  to  the  Common 
Bench.  See  the  fortn  anti  use  in  /■".  jV.  B.  128:  and  Keg.  Orig.  l57: 
and  this  DictionaiT,  title  l^i-rambulation. 

RATIONABILI".  ESTOVERIUM,  Alimony  was  heretofore  so 
called.  See  Magna  Carta.,  and  this  Diet  title  fiaroii  and  /•'erne  XI. 

Ratioxabili  parte,  a  Writ  of  Right  for  Lands,  &c.  See  Right, 
Urit  of;  Recto  de  Huti'jilalnli  Parte. 

Rationabili  parte  UoNOBfM,  K  Writ  which  lay  for  a  wife,  after 
the  death  of  her  husband,  against  the  executors  of  the  husband,  de- 
nying her  the  third  part  of  his  goods  after  debts  and  funeral  charges 
paid.  F.  X.  B.  222. 

It  appears  by  Glanvitle.,  that  by  the  Common  Law  of  England,  the 
goods  of  the  deceased  (his  debts  first  paid)  shall  be  divided  into  three 
parts;  one  for  the  wife,  another  for  his  children,  and  the  third  to  the 
executors;  and  this  writ  may  be  brought  by  the  children,  as  well  as 
the  wife.  Reg.  Orig.  142. 

But  it  seems  to  be  used  only  where  the  custom  of  the  county  serves 
for  it;  and  the  writs  in  the  register  rehearse  the  customs  of  the  coun- 
ties, &c.  AVif  .Val.  Br.  270,  271. 

As  to  children  bringing  this  wit,  their  marriage  is  no  advance- 
ment, if  the  fathei  's  goods  be  not  given  in  his  lifetime;  but  where  a 
child  is  advanced  by  the  father,  this  writ  will  not  lie.  jVew  .Vat.  Br. 
270.  See  this  Diet,  titles  Executor  V.  8;  UW:  and  18  Vm.  Mr.  \s». 

VoK.  V.  3  C 
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RAVISHMLN'f ,  Fr.  Ravissement,  i.  e.  Direfitio,  ra/ilic.'\  An  un- 
law lul  taking  away  cither  a  woman,  or  an  heir  in  ward;  sometimes  it 
is  used  in  the  same  sense  with  Rape. 

Ravishment  de  Gakd,  Ravishment  of  ll'ard.']  A  Writ  which  lay 
for  the  guardian  by  knights-service,  or  in  socage,  against  a  person  who 
took  from  hiin  tiie  hody  of  his  Ward.  /■.  A'.  11.  140. 

By  slat.  12  Cur.  2.  c.  24.  this  writ  is  taken  away,  as  to  lands,  held 
by  kniglits-scrvict.  Sec.  but  not  where  there  is  a  guardian  in  socage, 
or  appointed  by  will.  See  title  Guardian. 

The  Mayor  and  Aldermen  and  Chamberlain  of  London,  who  have 
the  custody  of  orphans,  if  they  commit  any  orphan  to  another,  he  shall 
have  a  writ  of  Ravishment  ol  Ward  against  him  who  taketh  the  Ward 
out  of  his  possession.  .\'c;i>  .Vat.  Brev.  317.  See  titles  London;  Or- 
phaii!;. 

RAY,  Cloth  never  coloured  or  dyed.  See  siata.  1 7  /f.  2.  r.  3:  11  H 
4.  c  6:  1  R.  3.  c.  8. 

RE Al'l'ORESTKD,  Is  where  a  forest  which  had  been  deaffo- 
rested  is  again  made  forest;  as  the  forest  of  Dean  is  by  stai.  20  Car. 
2.  r.  3. 

REAL  ACTION.  Sec  title  Action. 

RiiAL  Right.  The  right  of  property in  re;  the  person  having 
which  right  may  sue  fur  the  subject  itself  J\.  personal  right,  jus  ad 
rem,  entitles  tlie  pany  only  to  an  action  ibr  performance  of  the  obli- 
gation. 

Real  WABBAxniCE,  is  when  infeoffmcnt  of  one  tenement  is 
^given  in  security  of  another.  Hcotch  Diet. 

RE.^LTV,  Is  an  abstract  of  real,  as  distinguished  from  Personalty. 

REASON,  Is  the  very  life  of  Law;  and  what  is  contrary  to  it  is 
unlawful. 

When  the  Reason  of  the  Law  once  ceases,  the  Law  itself  gene- 
rally ceases;  because  Reason  is  the  foundation  of  all  our  Laws.  Co. 
Lilt.  97.  183. 

If  maxims  of  Law  admit  of  any  diflcrcnce,  those  are  to !«  preferred 
which  carry  with  them  the  more  perfect  and  excellent  Reason.  Utid. 
See  I  Comm.  70. 

REASONABLE  AID,  A  duty  claimed  by  the  lord  of  the  fee,  of 
his  tenants  holding  by  knights-service,  to  marry  his  daughter,  fJc. 
Utat.  IVnlm.  2.  c.  24.  See  title  Tenures. 

Reasoxable  Cause.  See  Consid -ration. 

Reasoxable  Pabt;  See  Raiionabili  Parte. 

REATTACIl.MEXT,  Reaitachiamentum.']  A  second  Attachment 
of  him  who  was  formerly  attached  and  dismissed  the  Court  without 
day,  by  the  not  coming  of  the  Justices,  or  some  such  casualty.  Broke 
Reg.  Orig.  35. 

A  cause  discontinued,  or  put  without  day,  cannot  be  revived  with- 
out Reattachment  or  Resummons;  which,  if  ihey  arc  special,  may  re- 
vive the  whole  procecilings;  but,  if  general,  the  original  record  only. 
2  Hawk.  P.  C.c.  27.  §  105.  .And  on  a  Reattachment,  the  defendantis 
to  plead  de  novo,  &c.  See  Day. 

Rl.BATE;  Discount;  The  abating  what  the  interest  of  money 
comes  to,  in  consideration  of  prompt  payment.  Mercfi.  Diet.  Sec 
title  (Jaury. 

REBELLION,  Rebeltio.'\  Among  the  Romans,  was  where  those 
who  had  been  formerly  overcome  in  battle,  and  yielded  to  their  sub- 
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jection,  made  a  second  resistance:  but  with  us  it  is  generally  uwd  for 
the  taking  up  of  arms  iraiterously  against  the  King,  whether  by  natu- 
ral Subjects,  or  others  when  once  subdued;  and  the  word  Rebel  is 
sometimes  applied  to  him  who  wilfully  breaks  a  Law:  so  to  a  villein 
disobeying  his  lord.  See  slats.  25  Jid.  3.  c.  6:  1  R.  2.  r.  6. 

There  is  a  difiei*ence  between  Kneniies  and  Rcl)cls:  Enemies  are 
those  who  are  out  of  the  King*5  allct^iance;  therefore  Subjects  of  the 
King,  either  in  open  War,  or  Rebellion,  are  not  the  King's  Enemies, 
but  Traitors.  Thus  Daviiij  Prince  of  iVatca^  who  levied  war  against 
Kdvj.  1.  because  he  was  within  the  allegiance  of  the  King,  had  sen- 
tence pronounced  against  him  as  a  Traitor  and  Rebel.  Flela,  lib.  I.e. 
16.  Private  persons  may  arm  themselves  to  suppress  Rebels,  Ene- 
mies, We.  1  Hawk.  P.  C.  c.  63.  §  10. 

Jiebellion  is  also  used  for  disobedience  to  the  process  of  Courts  of 
Law,  in  Hcottand  or  Irtlaud. 

REBELLIOUS  ASSEMBLY;  See  title  Riot. 

REBUTTER,  from  the  Fr.  hauler,  i.  e.  rttiellerc,  to  put  back  or 
bar.]  The  answer  of  a  defendant  to  a  plaintiff's  surrejoinder.  See 
title  Pleading. 

Rebutter  is  also  where  a  man  by  deed  or  fine  grants  to  warranty  any 
land  or  hereditament  to  another;  and  the  person  making  the  warranty, 
or  his  heir,  sues  him  to  whom  the  warranty  is  made,  or  his  heir  or  as- 
signee, for  the  same  thing;  if  he  who  is  so  sued,  plead  the  deed  or  fine 
with  warranty,  and  pray  judgment  if  the  plaintiff  shall  be  received  to 
demand  the  thing  which  he  ought  to  warrant  to  the  party,  against  the 
warranty  in  the  deed,  t5'c.  this  is  called  a  Rebutter.  Terms  de  Ley. 
And  if  I  grant  to  a  tenant  to  hold  without  impeachment  of  waste,  and 
afterwards  implead  him  for  waste  done,  he  may  debar  me  of  this  ac- 
tion, by  shewing  my  grant;  which  is  Rebutter.  Co.  Jintr.  284:  Co. 
Lin.  365. 

RECAPTION,  Reca/iiio.l  The  taking  a  second  distress  of  one  for- 
merly distrained,  during  the  plea  grounded  on  the  former  distress: 
and  it  is  a  writ  to  recover  damages  for  him  whose  goods  being  dis- 
trained for  rent,  or  service,  tXc.  are  distrained  again  for  the  same 
cause,  pending  the  plea  in  the  County-court,  or  before  the  Justices. 
.F.  JV.  fl.  71,  72.  .See  star.  ami'/.  47  Ld.  3.  c.  7. 

A  Recaption  lies  where  the  loi  d  distrains  other  cattle  of  the  ten- 
ant than  he  first  distrained,  as  well  as  if  he  had  distrained  the  same 
cattle  again,  if  it  be  for  one  and  the  same  cause;  but  anno  19  Rd.  III. 
issue  was  taken  whether  the  cattle  were  other  cattle  of  the  plaintiff, 
isfc.  .Ve'.ti  A'af.  Br.  161.  See  title  Re/iUviu. 

If  the  lord  distrain  the  cattle  of  a  stranger  for  the  same  rent,  and 
not  his  cattle  who  was  first  distrained;  neither  the  siranger,  nor  the 
party  first  distrained,  shall  have  the  writ  of  Recaption:  And  if  the 
lord  distrain  for  rent  or  service,  and  afterw  ards  the  lord's  bailiff  takes 
a  distress  on  the  same  tenant  for  the  same  rent  or  service,  pending 
the  plea:  the  tenant  shall  not  have  a  Recaption  against  the  lord,  nor 
against  the  bailill',  although  the  bailiff  maketh  cognizance  in  right 
of  the  lord,  CT'r.  lor  it  may  be  the  lord  had  no  notice  of  that  distress, 
or  the  bailifl'  had  no  notice  of  the  distress  taken  by  the  lord;  though 
in  such  case  action  of  trespass  lies;  and  if  the  lord  agree  to  the  dis- 
tress taken  by  his  servant  or  bailiPf,  the  tenant  may  have  this  writ 
against  the  lord.  .\rw  .Vaf.  Br.  159. 

A  man  is  distrained  within  a  liberty,  and  sues  a  replevin  there  by 
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plaint  or  w  rii,  and  pcmlinj;  that  plaint  in  the  liberty  he  is  distrained 
a!;uin  for  the  same  cause  by  the  person  who  distrained  before;  he  shall 
not  on  that  distress  biinjj  a  wrii  of  Recaption,  because  the  plaint  is 
not  pendent  in  the  County-court  before  the  Sheriff,  nor  in  C.  h.  before 
the  Justices:  but  if  the  plaint  be  removed  by  /lonr  or  rccordare  out  of 
the  lil>erly  before  the  Justices,  then  the  party  distrained  may  have  a 
Rccaplion,  iJ'C.  And  if  a  person  be  convicted  before  the  Sheriff  in  a 
writ  of  Recaption,  he  shall  not  only  render  damages  to  the  party,  but 
be  amerced  for  the  contempt;  and  be  lined.  39  £d,  3.  See  further 
title  Ki/i/fviii. 

For  (lamagc-feasant,  beasts  may  be  distrained  as  often  as  they  be 
found  on  the  land;  because  every  time  is  for  a  new  trespass  and  a  new 
wronf;,  and  no  Recaption  lies. 

Rkc  aption  is  also  a  species  of  remedy  by  the  mere  act  of  the  party 
injured.  This  happens,  when  any  one  hath  deprived  another  of  his 
properly  in  goods  or  chattels  personal,  or  wrongfully  detains  one's 
wife,  child,  or  servant;  in  which  case  the  ow  ner  of  the  goods,  and  the 
husband,  parent,  or  master  may  lawfully  claim  and  rei;ike  them, 
wherever  he  happens  to  find  them;  so  it  be  not  in  a  riotous  manner, 
or  attended  with  a  breach  of  the  peace.  3  Jnsi.  134:  Hal.  Jnnal.  s.  46. 

The  reason  for  this  is  obvious;  since  it  may  frequently  happen  that 
the  owner  may  have  this  onlii  opportunity  of  doing  himself  justice: 
his  goods  may  be  aflerwanis  conveyed  aw  ay  or  destroyed;  and  his  wife, 
children,  or  servants,  conceidcd  or  carried  out  of  his  reach,  if  he  had 
ho  speedier  remedy  than  the  ordinary  process  of  Law.  If  therefore 
he  can  so  coniri\  e  it  as  to  gain  possession  of  his  property  again,  with- 
out force  or  terror,  the  Law  favours,  and  will  justify,  his  proceeding. 
But,  as  the  public  peace  is  a  superior  consideration  to  any  one  man's 
private  property;  and  as,  if  individuals  were  once  allowed  to  use  pri- 
vate force  as  a  remedy  for  piivate  injuries,  all  social  justice  must 
cease,  the  strong  would  give  \a\\  to  the  weak,  and  every  man  would 
revert  to  a  state  of  nature;  for  these  reasons  it  is  provided,  that  this 
natural  right  of  Recaption  shall  never  be  e.xerted,  w  here  such  exer- 
tion must  occasion  strife  and  bodily  contention,  or  endanger  the  peace 
of  society.  If,  for  instance,  my  horse  is  taken  away,  and  I  find  him  in 
a  common,  a  ftir  or  public  inn,  I  may  lawfully  seize  him  to  my  own 
use:  but  1  cannot  justify  breaking  open  a  private  stable,  or  entering  on 
the  grounds  of  a  third  person,  to  take  him,  except  he  be  feloniously 
stolc:i;  but  must  have  recourse  to  an  action  at  law.  2  Roll.  Hep.  55. 
56.  208:  2  K'jII.  .■//»;  5S5,  566:  3  Comm.  4  As  to  the  recovery  of  sto- 
len goods  on  con\  ictioiis.  see  title  Rtsiitutioii . 

RECEII'  I';  Sec  R<:,cnt. 

All  Rcccip'.s  ill  writing  are  subjected  to  certain  stamp-dnties,  from 
2rf.  lo  2..  by  various  ai  ts  of  Pailiament. 

RECEn'ER,  l{rcc/itor.~\  Is  by  tis,  as  -jiilh  the  Civilians,  common- 
ly used  in  tlie  evil  part,  for  such  as  receive  stolen  goods,  isfc.  The  re- 
ceiving a  fcion  and  concealing  him  and  his  offence,  makes  a  person 
accessary  lo  the  felony.  2  Inn.  183.  See  ti'lc  .■icceam'y  II.  3. 

By  the  Common  Law,  riiE  rkceiving  of  stolen  Goons  was  a 
misdemeanor:  but  by  sta:.  S  iS/  *  If.  iff  M.  c.  9.  it  is  enacted,  "that 
Receivers  of  stolen  goods  knowing  them  to  be  stolen,  shall  be  deem- 
ed accessaries  after  the  fact." 

Bui  this  ofteiice  being  dependent  on  the  fate  of  the  principal,  a  Re- 
ceiver thus  circumstanced  cottld  not  be  tried  till  after  the  conviction 
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of  such  principal;  so  that  however  strong  and  conclusii  e  the  evidence 
might  be,  the  Receiver  was  still  safe,  unless  the  thief  could  be  ap- 
prehended: and  even  if  apprehended,  and  put  upon  his  trial,  if  ac- 
quitted through  any  defect  of  evidence,  the  Receiver,  jilthough  he 
had  actually  confessed  the  crime,  and  the  goods  in  his  possession 
could  be  proved  to  be  stolen,  must  be  acquitted  also;  and  this  offence, 
even  if  completely  proved,  applied  only  to  capital  felonies,  andwof  lo 
ficlit  larceny. 

These  defects  were  afterwards  foreseen,  and  i>artly  remedied  by 
atats,  I  ^nn.  st .  2.  c.  9:  5  ^nn.  c.  31;  which  enact,  "that  Buyers  and 
Receivers  of  stolen  goods,  knowing  them  to  be  stolen,  may  be  pro- 
secuted for  a  misdemeanor,  and  punished  by  fine  and  imprisonment; 
though  the  principal  be  not  previously  convicted  of  felony:  or  though 
he  cannot  be  taken  so  as  to  be  prosecuted  and  convicted." 

This  act  also  greatly  improved  the  laws  applicable  to  this  species 
of  offence;  by  empowering  the  Court  lo  substitute  a  corporal  punish- 
ment histead  of  fine  and  imprisonment;  and  by  declaring,  that  if  the 
felony  shall  be  proved  against  the  thief,  then  the  accessary  should 
receive  judgment  of  death;  but  the  Ijenefit  of  clergy  was  resened. 

The  mischief  still  increasing, and  these  laws  lieingfotinil  insuHicieni. 
the  slat.  4  Geo.  I.e.  II.  enacted,  "that  Uccfivers  of  stolen  goods, know- 
ing them  to  be  stolen,  should,  on  conviciion,  be  transported  for  four- 
teen years;  and  that  buying  at  an  undervalue  should  l>t  presumptive 
evidence  of  such  knowledge."  And  the  same  statute  makes  it  felony, 
without  benefit  of  clergy,  "for  any  person,  directly,  or  indirectly,  to 
take  a  reward  for  helpingany  person  to  stolen  goods;  unless  such  per- 
son bring  the  felon  to  his  trial,  and  give  evidence  against  him.*'  See 
title  .idvcrlhrmcjlt. 

But  still  these  amendments  proved  ineffectual;  and  not  being  found 
to  apply  immediately  to  persons  receiving  stolen  lead,  iron,  copfier^ 
braiih,  drll-nictal,  or  -colder,  taken  from  buildings,  or  from  ships,  ves- 
sels, wharfs,  or  quays:  It  was  enacted  by  sial.  29  Gee.  2.  c.  30.  "  that 
the  Receivers  of  such  articl*:s,  knowing  the  same  to  be  stolen,  or  who 
shall  privately  purchase  these  respective  metals,  by  suffering  any 
door,  window,  or  shutter  to  be  left  open  between  6ttn->itttin^  and  swtj- 
rUhigy  or  shall  buy  or  reci  ive  any  of  tlie  saiii  metals  hi  a  clandestine 
manner,  shall,  on  conviction,  be  traiisporied  for  fourteen  years;  al- 
though the  principal  felon  has  not  been  apprehended  or  pimished."  §  I . 

The  same  statute  cnipowei  s  one  Justice  to  gi-ant  a  wai  rai.t  to  search 
in  the  d.iy-time  for  suth  metals  suspected  to  be  stolen, as  by  the  oathof 
one  \^  iiness  may  appear  to  be  deposited  or  concealed  in  any  house  or 
pl..<  <■;  and  if  goods  are  found,  tlie  statute  cnjpowers  two  jus;ices  to 
adjudge  the  person  having  the  custody  of  the  same  guilty  of  a  mis- 
demeanor, if  he  does  not  produce  the  parly  from  whom  he  purchased, 
or  give  a  satisfactory  account  how  they  came  into  his  possession;  and 
the  <jjf<'idcr  shall  loileit  40s-  for  the  first  ofleuce:  4/.  for  the  second: 
and  6/.  forevei-y  suosequeiit  oH'ence.  §§  2.  6. 

This  statute  also  empowers  officers  of  justice  (and  watchmen  while 
on  duty)  to  i  pprciiend  all  persons  suspected  of  conveying  any  stolen 
metals,  as  already  de.'.crib^d,  after  sun-set  or  before  sun-rise;  and  if 
such  persons  cannot  give  a  good  account  of  the  manner  by  which 
they  were  obtained,  two  M.  gisirates  are  in  like  manner  authorised 
to  adjudee  thcni  guilty  of  a  misdemeanor,  and  they  to  foi  fcii  40». 
iSc.  §  3.  6. 
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The  persons  also  to  whom  such  articles  are  offered  for  sale,  or  to 
be  pawnc<l,  where  llierc  is  reasonable  ground  to  suppose  they  were 
stolen,  are  empowered  to  a|)prehend  and  secure  the  parties,  and  the 
materials,  to  be  ilealt  with  according  to  Law.  And  if  it  shall  appear, 
even  on  the  evidence  of  the  thief,  corroborated  by  other  testimony,  that 
there  was  cause  to  suspect  the  goods  were  stolen,  and  that  the  person, 
to  whom  they  were  offered,  did  not  do  his  duty  in  apprehending  the 
person  offering  the  same,  he  shall  be  adjudged  guiliy  of  a  misde- 
meanor, and  forfeit  20».  for  the  first  offence:  40s.  for  the  second:  and 
4/.  for  every  offence  subsequent.  §  5.  And  so  anxious  has  the  Legis- 
lature been  to  suppress  the  evil  of  stealing  and  receiving  metals,  that 
J  8.  of  the  said  slal.  29  Geo.  2.  c.  30.  entitles  the  actual  thief  to  a  par- 
don, on  the  discovery  and  conviction  of  two  or  more  of  the  Receivers: 
And  §  9.  screens  from  prosecution  any  person  stealing  such  metals, 
who  shall  discover  the  Receiver  to  whom  the  same  were  delivered, 
So  as  a  conviction  might  follow. 

Under  these  slau.  3  k  4  IV.  b*  .M.  c.  9:  5  Jnn.  c.  31:  29  Geo.  2.  e. 
.10.  the  prosecutor  has  two  methods  in  his  choice;  either  to  punish  the 
Receivers  for  the  misdemeanor,  immediately,  before  the  thief  is  taken: 
or  to  wait  till  the  felon  is  convicted,  and  then  punish  them  as  acces- 
saries to  the  felony.  But  it  is  provided  !»■  the  statutes,  that  he  shall 
only  make  use  of  one,  and  not  both,  of  th;se  methods  of  punishment. 
J!'osler  374. 

By  elat.  30  Geo.  2.  c.  24.  It  shall  be  lawful  for  any  pawn-broker, 
©r  any  other  dealer,  their  servants,  or  agents,  to  whom  any  goods  shall 
be  oflered  to  be  pawned,  exchanged,  or  sold,  which  shall  be  suspected 
to  be  stolen,  to  seize  and  detain  the  persons  offering  the  same,  for  the 
purpose  of  being  examined  by  a  justice;  w  ho  is  empowered,  if  he  sees 
any  grounds  to  apprehend  that  the  goods  have  been  illegally  obtained, 
fo  commit  the  persons  offering  the  same,  to  prison,  for  a  period  not 
exceeding  six  days;  and  if  on  the  further  examination,  the  Justice 
shall  be  satisfied  that  the  goods  were  stolen,  he  shall  commit  the  of- 
fender to  prison,  to  be  dealt  with  according  to  Law;  and  although  it 
may  afterwards  appear  tliat  the  goods  in  question  were  fairly  obtained, 
vet  the  parlies  who  seized  the  supposed  offender  shall  be  indemni- 
fied. 

It  has  been  determined,  that  money  and  bank-notes  are  not  goods 
within  the  meaning  of  these  statutes,  /.eac/i  208.  368.  Upon  the  trid 
of  the  Receiver,  the  principul  felon  may  be  admitted  a  witness.  Leach 
325. 

It  is  well  observed  by  the  ingenious  author  of  the  Trraiise  on  the 
Police  of  the  Meir'jfi'Ah.  that  it  would  have  been  useful  if  the  prin- 
ciples of  the  first  of  these  statutes  bad  extended  to  every  kind  of 
goods  and  chattels,  Aorsc*,  cattle,  m^meyy  and  bank  jiotes^  as  well  as  to 
the  metals  therein  described:  but  it  is  to  be  lamented,  that  the  system 
has  not  been  to  look  at  great  features  of  abuse  in  the  gross,  so  as  to 
meet  every  existing  pressure  at  once;  and  therefore  another  partial 
statute  was  made,  2  Geo.  5.  r.  28.  extending  the  provisions  of  slat.  29 
Geo.  2.  c.  30.  to  goods,  stores,  or  materials  taken  from  ships  in  the 
river  Thames;  by  enacting,  "  that  ail  persons  purchasing  such  goods, 
knowing  thein  to  be  stolen,  or  receiving  the  same  in  a  concealed  or 
clandestine  maimer,bctween  suii-setiing  and  sun-rising, shall  be  trans- 
ported for  fourteen  years,  although  the  principal  felon  be  not  con- 
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>icted:"  but,  by  the  wording^  of  this  act,  it  is  doubtful  if  it  applies  ta 
jeceiving  stolen  goods  from  vessels  not  afloat  in  the  River. 

The  next  statute  applicable  to  the  Receivers  of  stolen  i^oods,is  stat. 
10  Geo.  3.  c.  48;  whereby  it  is  enacted,  "that  the  Buyers  and  Receiv- 
ers of  jewels,  gold,  silver,  plate,  or  watches,  knowing  the  same  to  be 
stolen,  where  such  stealing  was  accompanied  by  a  burglary  or  high- 
way robber)-,  may  be  tried,  as  well  before  as  after  the  principal  felon 
is  convicted;  and  whether  he  be  in  or  out  of  custody;  and  if  found  guil- 
ty shall  be  transported  for  fourteen  years." 

Eleven  years  after  the  passing  of  the  above  mentioned  statute,  the 
Legislature  appearing  to  be  impressedwith  the  great  extent  of  the  de- 
predations committed  by  persons  stealing  pev^tcrpot/i^  and  desirous  of 
punishing  the  Receivers,  the  tiiaf.  2  I  Geo.  3.  c.  69.  was  passed;  which 
enacts,  that  any  person  who  shall  buy  or  receive  any  pewter  pot  or 
other  vessel,  or  any  pewter  in  any  form  or  shape  whatsoever,  know- 
ing the  same  to  be  stolen,  or  who  shall  privately  buy  or  receive  stolen 
pewter  in  a  clandestine  manner,  between  sun-seiiing  and  sun-rising, 
shall,  oit  conviction,  be  transported  for  seven  years,  or  detained  in  the 
Houbc  of  Correction,  at  hard  labour  for  a  term  not  exceeding  three 
years,  nor  less  than  one  year,  and  may  be  whipped  not  more  than  three 
times;  although  the  principal  felon  has  not  been  convicted." 

In  the  following  Session  of  Parliament,  the  stat.  22  Geo.  S.r.  58. 
removed  many  of  the  imperfections  of  former  statutes,  and  particu- 
larly that  which  respected  Petty  Larceny;  by  enacting,  "  That  where 
any  goods  {except  Uad^  iron,  copper,  branH,  6eii-meia/j  or  scldcrf  the 
Rcciix'ers  of  whic/i,  it  has  been  already  stated,  are  ftunishabie,  under 
slat.  29  Geo.  2.  c.  30.  bt/  transportation  for  fourteen  i/rar*,)  have  been 
stolen,  whether  the  offence  amount  to  Grand  Larceny,  or  some  great- 
er offence,  or  to  Petty  Larceny  only;  (except  where  the  offender  has 
been  convicted  of  Grand  LAtrcvny,  or  some  greater  offence;  vjk'm  the 
Heceiuer  must  be  prosecuted  as  an  accessary  to  the  felony;  and  under 
stat.  14  Geo.  I.e.  11.  already  noticed,  may  be  transported  for  fourteen 
years;)  every  person  who  shall  buyer  receive  the  same,  knowing  them 
to  be  stolen,  shall  be  guilty  of  a  misdemeanor,  and  punished  by  fine,  im- 
prisonment, or  whipping,  as  the  Quarter  Sessions  who  are  empow- 
ered to  try  such  offender,  or  any  other  Court,  before  whom  he  shall 
be  tried,  shall  think  fit,  although  the  principal  be  not  convicted;  and 
if  the  felony  amounts  to  Grand  Larceny,  or  some  greater  offence,  and 
the  person  committing  such  felony  has  not  been  before  convicted, 
such  offender  shall  be  exempted  from  being  punished  as  accessary,  if 
the  principal  shall  be  afterwards  convicted."  §  1. 

This  statute  also  empowers  one  Justice  to  grant  a  warrant  to  search 
for  stolen  goods  in  the  day-time,  an  oath  beini^  niade,  that  there  are 
just  grounds  of  suspicion;  and  the  person  concealing  the  said  goods, 
or  in  whose  custody  they  are  found,  shall,  in  like  manner,  be  guilty 
of  a  misdemeanor,  and  punished  in  the  manner  before  mentioned. 
§2. 

I  he  same  statute  extended  the  powers  granted  by  former  acts  re- 
lative to  metals,  to  any  other  kind  of  goods,  by  axdhorisuig  peace  offi- 
cers (and  also  watchmen  while  on  duty)  to  apprehend  all  persons  sus- 
pected of  carrying  stolen  goods  aficr  sun-setting  and  before  svin-ris- 
ing,  who  shall,  on  conviction,  be  adjudged  guilty  of  a  misdemeanor, 
and  imprisoned,  not  exceeding  six,  nor  less  than  three  months.  §  3. 

Power  is  also  given  by  this  act  to  any  person  to  whom  goods  sii-,- 
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pcctcd  lo  be  stolen,  shall  be  offered  to  be  sold  or  pawned,  to  appre- 
hend the  person  offering  the  same,  and  to  carry  him  before  a  Justice. 

And  as  an  encouragement  to  young  thieves  to  discover  the  Re- 
ceivers, (lie  same  act  provides,  "  That  if  any  person  or  persons  being 
out  of  custody,  or  in  custody,  if  under  the  age  of  fifteeen  years,  upon 
any  charge  of  felony  within  benefit  of  clergy,  shall  have  committed 
any  felony,  and  shall  discover  two  Receivers',  so  as  that  they  shall  be 
convicted,  such  discoverer  shall  have  pardon  for  all  felonies  by  him 
committed  before  such  discovery." 

W  hen  the  alai.  3  er  ♦  U\  ijr  M.  <■.  9.  had  made  the  Receiver  of  sto- 
len goods  an  acccssar)'  after  the  fact,  his  punishment  in  the  case  of 
Grand  Larceny  was  the  same  as  that  of  the  principal,  viz.  burning  in 
the  hand,  and  imprisonment  not  exceeding  a  year.  By  slal.  4  Geo.  I. 
r.  1 1 .  the  punishment  of  the  principal  might  be  changed,  at  the  dis- 
cretion of  the  C:ourt,  into  transpoitation  for  nven  years;  but  it  seems 
lo  be  understood,  that  the  clause  respecting  the  Receiver  is  peremp- 
tory, and  that  the  Court  is  obliged  to  sentence  him  to  transportation 
for  fouilein  years.  /o«(.  73.  The  words  of  the  statute,  however,  it 
has  been  remarked,  are,  l/iai  ii  ihull  and  may  be  lawful  for  the  Court 
to  order  Receivers  to  be  transported  for  fourteen  years;  which  seem 
to  leave  it  slill  to  the  discretion  of  the  Judge,  whether  he  will  inflict 
this,  or  the  former  punishment  of  burning  in  the  hand,  upon  the  of- 
fender. 4  Comm.  c.  10.  in  n. 

By  a  local  act,  46  Geo.  3.  c.  xxxv.  §  32.  for  improving  the  harbour 
cf  Bristol,  persons  purchasing  articles  stolen  from  any  ship  in  the 
rivers  Severn  or  J-'rome,  knowing  the  same  to  be  stolen,  are  punisha- 
l)le  by  fourteen  years  transportation;  although  the  principal  offender 
is  not  coivvicted  nor  amenable  to  justice. 

Receiver.  Annexed  to  other  words,  as  Receiver  of  rents,  signi 
lies  an  officer  belonging  to  the  King,  or  other  personage.  Cromfi.  Ju- 
ried. 18.  See  .Iceounts. 

Receiver  of  the  Fines;  An  officer  who  receives  the  money  of 
all  such  as  compound  with  the  King,  on  original  writs  sued  out  of 
Chancery.  West.  Symb. /tar.  2.  seel.  106:  .^lai.  1  Ed.  4.  e.  1. 

Receiver-Genehai.  OF  theDuchvof  Lancaster;  An  Officer  of 
the  Duchy  Court,  who  colierts  all  the  revenues,  fines,  forfeitures,  and 
assessments  within  the  Duchy,  or  what  is  there  to  be  received,  aris- 
ing from  the  profits  of  the  Duchy  Lands,  iSc.  Slal.  39  £.  c.  7. 

Receiver  of  the  King's  Rests  and  tenths;  What  he  shall 
take  for  acquittances,  see  slat.  33  N.  S.e.  39.  §  65.  See  title  KingVl. 

RECITAL,  Jieeitaiio.]  Is  the  rehearsal  or  making  mention,  in  a 
deed  or  writing,  of  something  which  has  been  done  before.  1  Lill. 
.4br.  4 1 6. 

A  Recital  is  not  conclusive,  because  it  is  no  direct  affirmation; 
otherwise,  by  feigned  Recitals  in  a  true  deed,  men  might  make  what 
titles  they  pleased,  since  false  Recitals  are  not  punishable,  Co.  Litl. 
532:  2  Lev.  108. 

If  a  pel  son  by  deed  of  assignment  recite  that  he  is  possessed  of  an 
interest  in  certain  lands,  and  assign  it  over  by  the  deed,  and  become 
bound  by  bond  to  perform  all  the  agreements  in  the  deed;  if  he  is  not 
possessed  of  such  interest,  the  condition  is  broken;  and  though  a  re- 
cital of  itself  is  nothing,  yet,  being  joined  and  considered  iiith  the 
rest  of  the  deed,  it  is  mateiitl.  I  Lem.         .\  Recital,  that  before 
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tlic  iiidenlurc  the  parties  were  a^irced  to  do  such  a  thing,  is  a  cove- 
nant; and  the  deed  itself  confirms  it.  3  Kcb.  466. 

The  Recital  of  one  lease  in  another,  is  not  a  sufficient  proof  that 
there  was  such  a  lease  as  is  ri:ciied.  I'aug/i.  74.  But  the  Recital  of  a 
lease  in  a  deed  of  relensc,  is  good  cvitiencc  of  a  lease  against  the  re- 
lessorj  and  those  who  claim  under  him.  Mod.  Ca.  44. 

A  new  reversionary  lease  shall  commence  from  the  delivery,  where 
an  old  lease  is  recited,  and  there  is  none,  i^c.  Duer  93:  6  Rtfi.  36. 

A.  recites  that  he  halh  nothiiii;  in  such  lands,  and  in  truth  he  hath 
an  estate  there,  and  makes  a  lease  to  B.  for  years:  the  Rccitul  is  void, 
and  the  lease  good.  Jtvk.  Ctn!.  255.  in  this  case,  if  the  Recital  were 
true,  the  lease  would  not  bind.  See  title  Detdn. 

RECLAIMING  BILL,  In  tkotch  Law,  a  petition  of  Appeal  against 
the  judgment  of  any  Lord  Ordinary,  or  the  Court  of  Session. 

RECOGNITION,  Recoi^nido.']  An  acknowledgment:  it  is  the 
title  of  the  lirsl  chapter  of  the  stui.  I  Jac.  1.  whereby  the  Parliament 
acknowledged  the  Crown  of  En^land^  on  the  death  of  Queen  Kliza- 
btth^  rightfully  to  have  descended  to  King  Jamrs. 
.  RECOGNITIONE  ADNULLANUA/icr  Vim  et  Duritiem  factuy 
A  Writ  to  the  Justice  of  C.  B.  for  sending  a  record  tnvichinga  Recog- 
nizance, which  the  Recognizor  suggests  was  aclcnowlcdged  by  force 
and  duress;  that  if  it  so  appear,  the  Recognizance  may  be  disannulled. 
Rr(;.  Orig.  183. 

RECOGNITORS,  Rtco^tiitores.^  The  Jury  impcuie'led  on  an  As- 
sise; so  called,  because  they  acknow  ledge  a  disseisin  by  their  verdict. 
Bract,  lib.  5.  See  titles  .ihsizc;  Jury. 

RECOGNIZANCE,  I'r.  Rcconoissancc;  Lat.  Rrco^niiio;  Oblisa- 
lio-l  An  obligation  of  Record,  whicii  a  man  enters  into,  before  some 
Court  of  Record,  or  Magistrate  duly  authorised,  with  condition  to  do 
some  particular  act;  as  to  appear  at  the  Assises,  to  keep  the  peace,  to 
pay  a  debt,  or  the  like.  It  is,  in  most  respects,  like  another  bond;  the 
diflerence  being  chicfiy  this;  that  the  bond  is  the  creation  of  a  fresh 
debt,  or  obligation  dc  novo;  the  Recognizance  is  an  acknowledgment 
of  a  former  debt  upon  record:  the  form  whereof  is,  "  That  y/.  B.  doth 
acknowledge  to  owe  to  our  Loixl  the  King,  to  the  plaintiff,  to  C.  D.  or 
the  like,  the  sum  of  10/."  with  condition  to  be  void  on  performance  of 
the  thing  stipulated;  in  which  case  the  King,  the  plaintiff,  C.  D.  Sec. 
is  called  the  Cognizee,  is  cui  cognottcitur;  as  he  that  enters  into  the 
Recogniz.uice  is  called  the  Cognizor,  h  gui  coi^noncit.  This  being 
either  certified  to,  or  taken  by,  the  officer  of  some  Court,  is  witnessed 
only  by  tlie  record  oftlial  Court,  and  not  by  the  party's  seal:  so  that 
it  is  not,  in  strict  propriety,  a  deed,  though  the  effects  of  it  are  greater 
than  a  common  Obligation,  being  allowed  a  priority  in  point  of  pay- 
ment, and  binding  the  lands  of  the  Cognizorfrom  the  time  of  enrol- 
ment on  record.  Stat.  29  Cur.  2.  c.  3.  See/Jo*^. 

As  lo  Recognizances  of  a  private  kind,  in  nature  of  a  Statute  Sta- 
file,  by  virlue  of  sial.  23  H.  8.  c.  6.  and  which  are  a  charge  on  real  es- 
tate, the  following  observations  will  serve  at  present:  ajid  see  further, 
litle  Slatii'.v-Slajilc. 

For  debt,  or  bail,  they  are  taken  or  acknowledged  before  the  Judges, 
a  Master  in  Chancery,  '<Jfc.  See  title  Bail.  And  lo  appear  at  the  As- 
sizes or  Sessions,  they  may  be  taken  by  Justices  of  Peace;  which  re- 
cognizances are  to  be  i-eturned  by  the  Justices  to  the  Sessions*  or  an 
Jnformation  lies  against  them.  2  JM.  Jbr.  417.  See  Justices. 
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By  the  slatulc,  23  H,  8.  c.  6.  the  Chief  Justices  ol  the  King's  Bench 
and  Common  Pleas  in  term  time,  or  in  their  absence  out  of  term,  the 
Miiyor  of  the  Staple  at  ilrntminiiter^  and  the  Recorder  of  London, 
joimly,  have  power  to  take  Rccoijnizances  for  the  payment  of  debts  in 
this  form,  J^overint  uuiverai  Iter  ftrasentcs  Ao«  A.  B.  ^  C.  D.  teneri 
ist  Jirmittr  obtigini  E.  F.  in  centum  libris,  &cc.  They  are  to  be  sealed 
with  the  seal  of  the  Coi;nizor,  and  of  the  King  appointed  for  that  pur- 
pose, and  the  seal  of  one  of  the  Chief  Justices,  c^c.  And  the  Recogni- 
zees, their  executors  and  administrators,  have  the  like  process  and 
execution  against  the  Recognizors,  as  on  Obligations  of  Statute-Sta- 
ple. 2  Inst.  678.  See  title  Staluie-Sia/ilc. 

The  execution  on  a  Recognizance  or  statute,  pursuant  to  atai.  23  ff. 
8.  e.  6.  is  called  an  extent;  and  the  body  of  the  Cognizor,  (if  a  lay- 
man,) and  all  his  lands,  i^c.  into  whose  liaiids  soever  they  come,  are 
liable  to  the  extent;  goods  (not  of  other  persons  in  his  possession)  and 
chattels,  as  leases  for  years,  cattle,  ifc.  which  are  in  his  own  hands, 
and  not  sold  bona  Jidc,  and  fur  valuable  consideration,  are  also  subject 
to  the  extent.  3  Kc/i.  13. 

But  the  land  is  not  the  debtor,  but  the  body;  and  land  is  liable  only 
in  respect  that  it  was  in  the  hands  of  the  Cognizor  at  the  time  of  the 
acknowledgment  of  the  Recognizance,  or  after;  and  the  person  is 
charged,  but  the  lands  chargeable  only.  Pt'^tud.  72. 

I/mds  held  in  tail  arc  chargeable  only  during  life,  and  do  not  aifect 
the  issue  in  tail;  unless  a  recovery  be  passed,  when  it  is  as  fee-simple 
land:  Copyhold  lands  are  subject  to  the  extent,  only  during  the  life  of 
the  Cognizor.  The  lands  a  man  hath  in  right  of  his  wife,  shall  be 
chargeable,  only  during  the  lives  of  husband  and  wife  together;  and 
lands  which  the  Cognizor  hath  in  joint-tenancy  with  anoUicr,  are  lia- 
ble to  execution  during  the  life  of  the  Cognizor,  and  no  longer;  for 
after  his  death,  if  rio  execution  was  sued  in  his  life,  the  surviving 
joint-tenant  shall  have  all;  but  if  the  Cognizor  survive,  all  is  liable.  2 
Innt.  673. 

If  two  or  more  join  in  the  recognizance,  i^c.  the  lands  of  all  ought 
equally  to  be  charged:  and  where  a  Cognizor,  after  he  hath  entered 
into  a  Recognizance  or  statute,  conveys  his  lands  to  divers  persons, 
and  the  Cognizec  sues  execution  on  the  lands  of  some  of  them,  and 
not  all;  in  this  case  he  or  they,  whose  lands  are  taken  in  execution, 
may,  by  audita  (querela  or  ticire  facias.,  have  contribution  from  the  rest, 
and  have  all  the  lands  equally  and  proportioriably  extended.  But  the 
Cognizor  or  his  heirs,  when  he  sells  part  of  his  lands  and  keeps  the 
remainder,  shall  not  have  any  contribution  fiom  a  purchaser,  if  his 
land  is  put  in  execution.  3  Hep.  14:  Ptovid.  72. 

If  there  be  a  Recognizance,  and  after  a  statute  entered  into  by  one 
man  to  two  others;  his  lands  may  be  extended  pro  rata,  and  so  taken 
in  execution.  Yetv.  12. 

This  kind  of  Recognizance  may  be  used  for  payment  of  debts;  or 
to  strengthen  other  assurance.  Wood  288.  If  a  Recognizance  is  to 
pay  100/.  at  five  several  days,  viz.  20/.  on  each  day,  immediately  af- 
ter the  first  failure  of  payment,  the  cognizee  may  have  execution  by 
elegit  on  the  Recognizance  for  the  20/.  and  shall  not  stay  till  the  last 
day  of  payment  is  past,  for  this  is  in  nature  of  several  judgments.  Co. 
Lilt.  292:  2  Inst.  595.  471.  When  no  time  is  limited  in  a  statute  or 
Recognizance  for  payment  of  the  money,it  is  due  presently.  See  title 
Bond. 
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A  Recognizance  for  money  lent,  though  ii  is  not  a  perfect  record 
lill  entered  on  the  roll:  yet,  when  entered,  it  is  a  Recognizance  from 
tlie  first  acknowledgment,  and  binds  persons  and  lands  from  that  time. 
Hob.  196.  By  ittat.  29  Car.  2.  c.  3.  no  Recognizance  shall  bind  lands 
in  the  liands  of  purchasers  for  valuable  consideration,  but  from  the 
time  of  enrolment;  which  is  to  be  set  down  ill  the  margin  of  the  roll: 
imd  Recognizances,  ij^c.  in  the  counties  of  York  and  AHddlesex^  shall 
not  bind  lands,  unless  registered,  pursuant  to  sials.  2  .inn.  c.  4:  5  jinn. 
c.  18:  6  -*nn.  c.  35:  7  .Inn.  c.  20.  See  tit.  Revelry  of  Deeds.  The 
Clerk  of  the  Recognizances  is  to  keep  three  several  rolls  of  the  en- 
tering Recognizances  taken  by  the  Chief  Justices,  (^c.  and  the  per- 
sons before  whom  the  Recognizances  are  taken;  and  the  parties  ac- 
knowledging, are  to  sign  their  names  to  the  roil,  as  well  as  to  the 
Recognizance.  Slat.  8  Geo.  1.  c.  25. 

To  make  a  good  Recognizance  or  obligation  of  Record,  the  form 
prescribed  must  be  pursued;  therefore  they  may  not  be  acknowledged 
before  any  others,  besides  the  persons  apijointed  by  the  statutes;  and 
tl)c  substantial  forms  of  the  statute  are  to  be  observed  herein.  But  a 
a  Recognizance  may  be  taken  by  the  Judges  in  any  part  of  Jingland. 
Dyer  221:  /fob.  195. 

Recognizances  and  statutes  are  like  judgments;  and  the  Cognizee 
shall  have  the  same  things  in  execution,  as  after  judgment.  I'lic  body 
of  the  Cognizor  himself,  but  not  of  his  heir,  or  e.\ecutor,  i^c.  may  be 
taken,  though  there  be  lands,  goods,  and  chattels  to  satisfy  the  debt: 
and  if  a  Cognizor  is  taken  by  the  Sheriff,  and  he  let  him  go;  yet  his 
lands  and  goods  are  liable.  12  Refi.  1,  2:  Plowd.  62:  1  273. 

By  Recognizances  of  debt,  and  bail,  the  body  and  lands  are  bound; 
though  some  opinions  arc,  that  the  lands  of  bail  arc  bound  from  the 
lime  of  Recognizance  entered  into;  and  some  that  they  are  not  hound 
but  from  the  recovery  of  the  judgment  against  the  principal.  2  Leon. 
84:  Cro.  Jac.  272.  449.  See  title  Bail. 

In  R.  R.  all  Recognizances  are  entered  as  taken  in  Court;  but  io 
C.  S.  they  enter  tliem  specially  where  taken,  and  their  Recogniz- 
ances bind  from  the  caption;  but  tiiose  in  B.  R.  from  the  time  of 
cntrj-;  in  C.  B.  a  scire  facias  may  be  brought  on  their  RecogrtTzances 
either  in  Lonc-.n  or  Middlesex;  on  those  in  B.  R.  in  the  county  of 
Middlesex  only.  2  Salt.  659. 

A  Recognizance  of  bail  in  C.  B.  is  entered  specially;  the  bail  are 
hound  to  pay  a  certain  sum  of  money,  if  the  party  condemned  doth 
not  pay  the  condemnation,  or  render  his  body  to  prison:  and  in  B.  R. 
Recognizances  are  entered  generally;  that  if  the  party  be  condemned 
in  the  suit  or  action,  he  shall  render  his  body  to  prison,  or  pay  the 
condemnation-money,  or  the  bail  shall  do  it  for  him.  2  Lil.  Mr.  417. 
See  title  Boil. 

It  was  formerly  a  question,  whether  a  ca.  sa.  would  lie  on  a  Recog- 
nizance taken  in  Chancery;  but  adjudged,  that  immediately  after  the 
Recognizance  is  acknowledged,  it  is  a  juflgnjcnt  on  record;  and  then 
by  slat.  25  JCd.  3.  c.  17.  a  ea.  sa.  will  lie,  it  being  a  debt  on  record.  2 
Buhl.  62. 

If  a  Recognizance  be  made  before  a  Master  in  Chancery,  for  a  debt, 
or  to  perform  an  order  or  decree  of  the  Court;  if  the  condition  be  not 
performed,  an  extent  shall  issue;  or  a  scire  facia.H  is  the  proper  process, 
for  the  Recognizor  to  shew  what  he  can  say,  why  execution  should 
not  be  had  against  him;  upon  which,  and  a  scire  facias  or  two  nihils 
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returned,  and  judgment  thereupon,  the  proper  execution  is  an  elegit, 
6cc.  Cro.  Jar.  3. 

Where  a  man  is  bound  by  a  Recognizance  in  Chancer)',  and  the 
CoRnizor  huti)  certain  indentures  of  defeasance;  if  the  Recognizee 
will  sue  cxeciilion  on  the  Rt  cognizance,  the  Recognizor  may  come 
into  Clianccry,  iuid  shew  tlie  indentures  of  defeasance,  and  that  he  is 
ready  to  perform  them;  and  thereon  he  shail  have  a  jicirr  fuciaa  against 
the  Recognizee,  returnable  at  a  certaiti  day;  and  in  the  santc  writ,  he 
sliall  liuvc  a  xu/iersrelra^  to  the  Sheriff  not  to  ntalcc  execution  in  the 
mean  time.  ,Ynv  Xai.  Br.  589, 

If  a  person  is  bound  in  a  Recognizance  in  Chancery,  or  other  Court 
of  Record,  and  afterwards  llie  Recognizee  dicth;  his  executors  may 
sue  forth  an  elr/pf^  to  iiave  execution  of  the  lands  of  the  Recognizor; 
and  if  the  Sheriff  return  that  tiie  Recognizor  is  dead,  then  a  special 
scire  facias  shall  go  ag.iinsi  the  heir  of  the  Recognizor,  iuid  those  who 
are  tenants  of  the  lands  which  he  had  at  the  day  of  the  Recognizance 
entered  into.  jWto  j\'ai.  Br.  590. 

One  of  the  best  securities  we  have  for  a  debt  is  the  Recognizance 
in  Chancery,  acknowledged  before  a  Master  of  that  Court;  which  is  to 
be  signed  by  such  Master,  and  afterw  ards  enrolled:  and  the  King  may, 
by  his  commission,  give  authority  to  one  to  receive  a  Recognizance 
of  another  man,  and  to  return  the  same  into  Chancei  y;  and  on  such  a 
Recognizance,  if  the  Recognizor  do  not  pay  the  debt  at  the  day,  tlie 
Recognizee  shall  have  an  cltgii  on  the  Cognizance  so  taken,  as  if  it 
were  taken  in  the  Chancery.         .Vai.  Br.  .589. 

In  case  lands  are  mortgaged,  without  giving  notice  of  a  Recogni- 
zance formerly  had,  if  the  Recognizance  be  not  paid  offend  vacated  in 
six  months,  the  mortgagor  shall  forfeit  his  er,«ity  of  redemption,  f^c. 
Slat.  4     5  IV.  isf  M.  c.  16.  See  title  Morigagr  III. 

AVhen  a  statute  has  been  shewn  in  Court,  and  the  plea  discontinued, 
the  Conu>;;e,  on  a  resummons,  may  have  execution  without  producing 
it  again,  ■'iiui.  5  //.  4.  c  12. 

On  a  scire  faciaa  to  defeat  a  Recognizance,  the  Conusor  shall  find 
surety  to  the  party,  as  well  as  to  the  King  Slat.  1 1  //.  6.  r.  10. 

Recognizances  for  keeping  I'le  peace  shall  be  returned  to  the  Ses- 
sions, Star.  3  //.  7.  c.  1. 

Recognizances  for  debt  may  be  taken  before  the  chief  Justices,  tJ'f. 
23  //.  8.  r.  6. 

See  further,  titles  Slaliile-7'fercliant ;  Staiute-Sia/ile;  Surety  of  the 
Peace;  v.nA  18  I'in.  Jbr.  163 — 170. 

Recognizek,  He  to  whom  one  is  bound  in  a  Recognizance,  men- 
tioned in  stai.  1  /'.  6.  c.  10. 

Rkc  gnizor.  lie  who  enters  into  the  Recognizance. 

RE-C()MPENSATK)N.  Where  a  party  sues  for  a  debt,  and  the 
defendant  pleads  compensation,  the  plainiifl'  may  allege  a  compensa- 
tion on  his  part,  and  this  is  called  Re<ompcnsation.  Bell's  Scotch 
Uicl. 

RECORD,  Peeord-am,  from  the  Lai.  Itecordari,  to  rcmembcr,1  A 
Memorial  or  Remembrance;  an  authentic  Testimony  in  n  i-iting,  con- 
tained in  rolls  of  parchment,  and  preserved  in  a  Court  of  Record,  .SriV- 
ton  c.  27.  In  these  rolls  are  contained  the  judgment  of  the  Court  on 
each  case,  and  all  the  proceedings  previous  thereto;  carefully  regis- 
tered, and  preserved  in  public  repositories,  set  apart  for  that  purpose. 
The  term  Record  is  applied  to  such  proceedings  of  supei  ior  Courts 
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only,  and  docs  not  extend  to  the  rolls  of  inferior  Courts;  the  regisic- 
ries  of  proceedings  whereof  are  not  properly  called  Records,  Co.  Litt. 
260.  See  title  Courts. 

All  Courts  of  Record  are  the  King's  Courts  in  right  of  his  Crown 
and  royal  dignity:  and  therefore  no  other  Court  hath  authority  to  fine 
or  imprison.  A  Court  not  of  Record,  is  the  Court  of  a  private  man; 
whom  the  l^w  will  not  intrust  with  any  discretionary  power  over  the 
fortune  or  liberty  of  his  feilow-suhjecis.  Such  are  the  Courts  Burons 
incident  to  every  manor,  and  other  inferior  jurisdictions;  where  the 
Proceedings  are  not  enrolled  or  recorded:  but  as  well  their  existence, 
as  the  truth  of  the  matter  coniaiiied  therein,  shall,  if  disputed,  be  tri- 
ed and  determined  by  a  Jury.  3  Comm.  c.  3.  p.  24. 

There  are  three  kinds  of  Records,  viz.  A  judicial  Record^  as  an  at- 
tainder, cJ'c.  a  miiuHtcrial  Record  on  oath,  being  an  office  or  inquisi- 
tion found;  and  a  Record  made  by  conveyance  and  consent,  as  a  Fine^ 
Recoveri/j  or  a  Deed  inroUcd.  4  Rcfi.  54.  But  it  has  been  held,  that  a 
deed  inrolled,  or  a  decree  in  Chancery  inroUcd,  are  not  Records,  but 
a  deed  and  a  decree  recorded;  and  there  is  a  difference  between  a  Re- 
cord and  a  thing  recorded.  2  Lii.  42 1 . 

Records,  being  the  rolls  or  memorials  of  the  Judges,  import  in 
themselves  such  incontroUable  verity,  that  ihcy  admit  of  no  proof  or 
averment  to  the  contrary,  insomuch  that  they  are  to  be  tried  only  by 
themselves;  for  otherwise  there  would  be  no  end  of  controversies;  but 
during  the  term  wherein  any  judicial  act  is  done,  the  roll  is  alterable 
in  'Jiai  term,  as  the  judges  shall  direct;  when  the  term  is  past,  then 
the  Record  admitteth  of  no  alteration,  or  proof  that  it  is  false  in  any  in- 
stance. Co.  Lit.  260:  4  Rt/t.  52. 

Matter  of  Record  is  to  be  proved  by  the  Record  itself  and  not  by 
evidence,  because  no  issue  can  be  joined  on  it  to  be  tried  by  a  Jury 
like  mutters  of  fact;  and  the  credit  of  a  Record  is  greater  than  the 
testimony  of  witnesses.  21  ('ar.  B.  R.  Though  where  matter  of  Re- 
cord is  mixed  with  matter  of  fact,  it  shall  be  tried  by  jury.  Nod.  124. 

A  man  cannot  regularly  aver  against  a  Record;  yet  a  Jury  shall  not 
be  estopped  by  a  Record  to  find  the  truth  of  the  fact;  and  it  was  ad- 
judged, that  on  evidence,  it  is  at  the  discretion  of  the  Court  to  per- 
mit any  matter  to  be  shewn  lo  prove  a  Record.  1  rc/ir.  362:  jIUiTt  18. 

A  Record  may  be  contradictory  in  appearance,  and  yet  be  good:- 
And  though  it  hath  apparent  faUehood  in  it,  it  is  not  to  be  denied;  but 
a  Record  may  in  some  cases  be  avoided  by  matter  in  fact-  Styit's  Re^. 
281:  Co.  Lilt.  Cro.  Car.  329:  Huit.  20. 

The  judges  cannot  judge  of  a  Record  given  in  evidence,  if  the  Re- 
cord be  not  exemplified  under  seal:  But  a  Jury  may  find  a  Record  al- 
though it  be  not  so.  if  they  have  a  copy  proved  to  them,  or  other  mat- 
ter given  in  e\*!dence  sufficient  to  induce  them  to  believe  that  there 
was  such  a  Record.  2  Lill.  ./ibr.  421:  See  fiosty  Trial  by  Record. 

Judges  may  reform  defects  in  any  Record,  or  Process  or  variance 
between  Records,  Ijfc.  And  a  Record  exemplified  or  inrolled  may  be 
amended  for  variation  from  the  exemplification-  Slat.  8  H.  6.  cc.  12. 
15.  See  .'Imcndnirnl. 

If  the  transcript  of  a  Record  be  false,  the  Court  of  J5.  R.  will  on 
motion,  order  a  Ceriio'^ari  to  an  inferior  Court,  to  certif)'  how  the  Rc' 
cord  in  below;  and  if  it  be  on  a  writ  of  error  on  a  judgment  of  the 
Common  Pleas,  ihey  will  grant  a  rule  to  bring  the  Record  out  of  C. 
fi.  into  this  Court,  and  then  order  the  transcript  to  be  amended  in 
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Court,  according  to  the  roll  in  C.  B.  And  a  Record  cannot  be  amend- 
ed without  a  rule  of  the  Court,  grounded  on  motion.  2  Lill.  Jir. 
421,  2. 

Where  a  Record  is  so  drawn,  that  the  words  may  receive  a  double 
construction,  one  to  make  the  Record  good,  and  another  to  make  it 
cironeous,  the  Court  will  inierprct  the  words  that  way  which  will 
make  the  Record  good,  as  being  most  for  the  advancement  of  Jus- 
lice:  So  if  a  letter  of  a  word  in  Record  be  doubtful,  that  it  may  be 
taken  for  one  letter  or  another,  the  Court  will  construe  it  to  be  that 
letter  which  is  for  upholding  the  Record.  See  Cro.  Eliz.  161:  Cro. 
Jac.  119.  153.  '2ii,  cfc. 

The  Court  will  not  supply  a  blank  lefi  in  a  Record,  to  make  it  per- 
fect, when  before  it  was  defective;  as  this  would  be  to  make  a  Record, 
which  is  not  the  office  of  ilie  Court  to  do,  but  to  judge  of  them.  2 
IJU.  Mr.  420.  If  a  subse(|ucnt  Record  hath  any  relation  to  one  that 
is  precedent;  in  such  case  it  must  appear  in  pleading,  U'r.  to  be  the 
same  w  ithout  any  variation.  3  Luiw.  905. 

Records  certified  out  of  inferior  Courts,  on  wiits  of  error,  and  the 
judgments  on  such  Records  are  to  be  entered  in  B.  R.;  for  until  then 
the  Records  are  not  perfected:  And  if  a  Record  once  comes  into  B. 
K.  by  writ  of  error  it  never  goes  out  again;  but  a  transcript  of  it 
may  go  to  the  House  of  Lords,  on  a  writ  of  error  there.  2  Lil,  422. 
AVrit  of  error  removes  the  Record;  but  the  original  is  no  pait  of  it. 
Jenk.  Cent.  164.  A  Record  cannot  be  removed  by  writ  of  error,  until 
the  judgment  in  that  Record  is  entered:  And  when  and  how  a  Re- 
cord may  be  removed,  and  where  and  how  remanded,  see  Cro.  Jac. 
206:  2  Bnwnt.  145;  and  this  Diet.  tit.  Error. 

Justices  of  Assise,  Gaol-deliver)-,  'cfc.  are  to  send  all  their  Records 
and  processes  determined,  to  the  Exchequer  at  Michaetmaa  in  every 
year;  and  the  Treasurer,  and  Chamberlains,  on  sight  of  the  commis- 
sions of  such  Justices,  are  to  receive  the  same  Records,  iJc.  under 
their  seals,  aud  keep  them  in  the  Treasury.  Siai.  9  Ed.  stai.  3.  I . 
e.  5. 

Imbezzling  or  vacating  Recoros,  (or  falsifying  certain  other  pro- 
ceedings in  a  Court  of  Judicature,)  is  a  felonious  offence  against  pub- 
lic justice.  It  is  enacted  by  s/a/.  8  N.  6.  c.  12.  that  if  any  clerk,  or 
other  person,  shall  wilfully  take  away,  wiihdiaw,  or  avoid,  (vacate,) 
any  Record  or  Process,  in  the  superior  Courts  of  Justice  in  Westmin- 
ster Hall;  by  reason  whereof  the  judgment  shall  be  reversed,  or  not 
take  effect:  It  shall  be  felony  not  only  in  the  principal  actors,  but  also 
in  their  procurers  and  abettors.  And  this  may  be  tried,  either  in  the 
King's  Bench,  or  Common  Pleas,  by  a  Jury  de  medictaie,  half  Officers 
of  any  of  the  superior  Courts,  and  the  other  half  common  Jurors.  So 
by  atai.  21  Jac.  1.  c.  26,  to  ackno>vledgc  any  /■me,  Recoven/,  Oeed- 
inrotled,  Utatufej  Recognizance,  Bail,  or  Judgment,  in  the  name  of  an- 
other not  i)iivy  to  the  same,  is  felony  without  clergy.  This  Law  ex- 
tended only  to  proceedings  in  the  Courts  themselves;  but  by  stat.  4 
IV.  Ki  M.  e.  4.  to  personate  any  other  as  bail  before  Judges  of  Assise, 
or  the  Commissioners  in  the  Country,  is  also  felony.  Sec  titles  Bail; 
Fine;  Recovery,  &c. 

A  Record  that  is  rased,  if  legible,  remains  a  good  Record  notwith- 
standing the  rasurc;  \iut  he  who  rased  it  is  not  to  go  unpunished  for 
his  offence.  And  in  case  of  a  rasure  in  a  judgment,  done  by  fraud  to 
hinder  execution,  the  Record  hath  been  ordered  to  be  amended,  and 
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a  special  entry  thereof  to  be  made;  but  tliougli  the  Record  by  this 
means  be  made  perfect,  the  offender  nuty  be  indicted  for  the  feiony. 
2  Rol.  Kc/i.  8 1 . 

Trial  by  Record,  Is  used  where  a  matter  of  Record  is  pleaded  in 
any  action,  as  a  Fine,  a  Judgment,  or  the  like;  and  the  opposite  party 
pleads  nul  tiet  Record,  "  that  there  is  no  such  matter  of  Record  exist- 
ing."— Upon  this  issue  is  tendered,  and  joined  in  the  following  form: 
"  And  this  he  prays  may  be  inquired  of  by  the  Record;  and  the  other 
doth  the  like."  .\nd  hereupon  the  party  pleading  the  Record  has  a 
day  given  him  to  bring  it  in;  and  proclamation  is  made  at  the  rising 
of  the  Court  on  that  day,  for  him  "  to  bring  forth  the  Record  by  him 
in  pleading  alleged,  or  else  he  shall  be  condemned;"  and,  on  his 
failure,  his  antagonist  shall  have  judgment  to  recover,  by  rule  of  the 
Court,  according  to  the  circumstances  of  the  case.  The  trial  of  this 
issue  is  merely  by  the  Record,  on  the  principle  already  stated. 

Titles  of  Nobility,  as  whether  Earl  or  no  Earl,  Baron  or  no  Baron, 
shall  be  tried  by  the  King's  writ  or  patent  only,  which  is  matter  of 
Record.  6  Rejt.  53.  Also  in  case  of  an  alien,  whether  alien  friend  or 
enemy,  shall  be  tried  by  the  league  or  treaty  between  his  Sovereigii 
and  ours,  for  eveiy  league  or  treaty  is  of  Record.  9  Refi.  31:  And, 
also,  whether  a  manor  be  to  be  held  in  ancient  demesne,  or  not,  shall 
be  tried  by  the  Record  of  Domenday  in  the  King's  Exchequer.  3 
Comm.  c.  22.  /i.  330.  See  title  ylncient  Demesne. 

Thus,  also,  upon  the  plea  of  a  former  judgment  recovered  by  the 
plaintiff  against  the  defendant  for  the  same  cause  of  action;  or  of  an- 
other action  depending  on  the  same  cause;  or  of  outlawry;  or  of  com- 
fteruit  ad  diem  to  a  bail-bond;  or  of  any  act  of  Parliament;  or,  in  short, 
of  any  other  matter  of  Record,  the  general  replication  is  nul  tiel  Re- 
cord; upon  which  the  parties  join  issue,  and  the  truth  or  falsehood  of 
such  issue  is  determined  by  the  party  producing,  or  failing  to  pro- 
duce, tlic  Record  in  question,  on  a  day  given  him  for  that  purpose. 
Sellon's  Fract.  c.  13. 

Where  the  Record  pleaded  is  the  Record  of  another  Court,  the  on- 
ly way  of  producing  it  is  by  suing  out  a  Certiorari  fixjm  the  Court  of 
Chancery,  for  the  Court  where  the  Record  is  to  certify  the  Record: 
and  upon  the  return  of  the  Certiorari,  but  not  till  then,  the  Record 
will  be  sent  by  miitimua  to  the  Court  where  it  is  to  be  produced;  and 
thus  a  Record  of  K.  B.  may  be  removed  into  C.  B.  contniry  to  the 
general  rule,  that  they  are  not  removable  out  of  that  Court.  Cro.  Car. 
297:  2  Saund.  344. 

Where  Records  are  pleaded,  they  must  be  shewn;  and  one  may  not 
plead  any  Recortl,  if  it  be  not  in  the  same  Court  where  it  remaineth, 
unless  he  shew  it  under  the  Great  Seal  of  Kngland,  if  denied:  Acts  of 
Record  must  be  specially  pleaded.  Bro.  c.  20:  Cro  Jac.  560:  5  Re/i. 
218:  10  Reft.  92:  Style  22.  Records  are  to  be  pleaded  intire,  and  not 
part  of  them,  with  an  inter  alia  referring  to  the  Record;  and  so  should 
a  special  verdict  find  a  Record,  unless  a  judgment  be  pleaded,  or  the 
declaration  is  on  a  judgment  in  a  superior  Court,  when  the  plaintifl' 
may  say  recufieravit  generally;  but  not  in  an  inferior  Court,  for  there 
all  the  proceedings  must  be  set  forth  particularly.  Mic/i.  22  Car. 
B.  R. 

Though  writs  arc  matter  of  Record,  they  need  not  be  so  pleaded. 
1  .Salk.  I:  1  Lev.  211. 
As  to  making  up  the  Record  of  a  cause  for  trial,  see  title  Pleading. 
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The  syslcm  of  Records  in  Scotland  is  such  as  nut  only  to  preserve 
deeds,  to  give  publicity  to  titles,  and  to  the  buithens  by  which  lands 
are  aifccted;  but  also  to  produce  all  the  eflVcls  of  an  action,  and  to 
give  a  decree  which  may  be  the  foundation  of  ptx>cess  capable  of  at- 
taching the  person  or  estate  of  a  debtor. 

Records  OF  the  Realm.  In  tiie  year  1800,  in  consequence  of 
very  extensive  inquiries,  and  two  Reports,  made  by  a  select  commit* 
tec  of  the  House  of  Commons  of  Great  Britain  (printed  by  order  of 
the  House,  -1  th  July  1 800,  in  one  very  large  folio  volume),  that  House 
presented  an  address  to  His  Majesty,  requesting  that  he  would  be 
pleased  to  give  directions  for  the  better  preservation,  arrangement, 
and  more  convenient  use  of  the  public  Records  of  the  kingdom.  A 
commission  was  accordingly  granted  by  His  Majesty,  authorisiog  se- 
veral great  officers  of  state,  and  learned  members  of  the  House  of 
Commons  and  others,  to  carry  into  execution  the  several  measures 
reconunended  in  the  Reports.  In  1806  a  second  commission  was 
granted.  The  Commissioners  have  proceeded  from  time  to  time  with 
much  diligence  in  the  business  of  the  commission;  and  have  printed 
many  useful  indexes  and  other  works  of  legal  and  historical  import- 
ance- Tlicir  proceedings  have  been  annually  reported  to  his  Majesty 
in  his  Privy  Council.  .Abstracts  of  these  annual  Reports,  and  accounts 
of  other  proceedings  of  the  Commissioners,  were  in  .\pril  and  June, 
1807,  laid  before  Parliament,  and  ordered  by  the  house  of  lords  to  be 
printed.  The  commission  remains  still  in  force,  and  the  labours  ot 
the  Commissioners  are  continued  with  unceasing  assiduity. 

RECORD.\RI  FAC1.-\S  LOQUtLA.M;  (frequently  abbreviated 
Ke-fa-lo.)  A  Writ  directed  to  the  SheriH'  to  remove  a  cause,  depend- 
ing in  an  inferior  Court,  to  the  King's  Bench  or  Common  Pleas;  and  it 
is  called  a  liccordari^  because  it  commands  the  Sheriff.ro  make  a  Rc- 
eord  of  the  jtlaint  and  other  proceedings  in  the  County -Court,  and  then 
to  send  up  the  cause.  B.l\:  2  Imt.  339. 

This  Writ  is  in  the  nature  of  a  Certiorari;  on  which  the  plidntilT 
may  remove  the  plaint,  from  the  County-Court,  without  cause;  but  a 
defendant  cannot  remove  it  without  cause  shewn  in  the  writ,  as  on  « 
plea  of  freehold,  t^c.  !f  the  plaint  is  in  another  Court,  neither  plaintifl 
nor  defendant  can  remove  it  without  cause.  ITood'a  Inst.  572. 

If  a  plea  is  discontinued  in  the  county,  the  plaintiff  or  defendant  may 
remove  the  plaint  into  the  Common  Pleas  or  King's  Bench  by  Se- 
cordari,  atld  it  shall  be  good,  and  the  plaintiff  may  declare  on  the  same, 
and  the  Court  hold  plea  thereof.  Aiia  .Vat.  Br.  158. 

The  form  of  this  Wririn  the  Register  is,  Et  Kecordum  i/lud  haieat, 
&;c.  But  in  a  Recordari  to  remove  a  Record  out  of  the  Court  of  ancient 
demesne,  the  writ  shall  say,  Loi/urlam  /iroccssum,  kc.  And  there  is 
a  writ  to  call  a  Record,  istc.  to  an  higher  Court  at  IVestmimter,  called 
Recordo  i3  /iroccssu  miitcndis.  Tab.  Reg.  Orig.  By  the  usual  writ  Re- 
cordari^ The  Ukrriff  is  commanded,  in  /lis  full  Court,  to  cause  to  be 

recorded  llie  /duint  v:hich  is  in  the  said  Court  between  A.  and  B.  Sec. 
and  have  that  Record  befire  the  Justices  at  Westminster,  the  day,  Sec. 
under  the  scuts,  kc.  jlnd  to  the  said  fiartica  a/i/ioint  the  same  day,  that 
they  be  then  there  to  fircceed  in  thai  plea,  as  shall  be  jus:,  Sec. 

RECORDER,  }i(cordctor?\^  A  person  whom  the  Mayor  and  otheP 
Magistrates  of  any  city  or  town  corporate,  having  jurisdiction,  and 
the  Coui-t  of  Record  witliin  their  precincts  by  the  King's  grant,  as- 
sociate unto  them  for  their  better  direction  in  matters  of  justice,  and 
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proceedings  according  to  Law:  therefore  he  is  generally  a  Counsel- 
lor or  other  person  experienced  in  the  Law. 

The  Recorder  of  Lond'm  is  one  of  the  Justices  of  Oyer  and  Ter- 
miner; and  a  Justice  of  Peace  of  the  Quorum,  for  putting  the  Laws  in 
execution  for  preservation  of  the  Peace  and  Guvemment  of  the  city: 
And  being  the  mouth  of  the  City,  he  delivers  the  sentences  and  judg- 
ments of  the  Courts  therein;  and  also  certifies  and  records  the  City- 
Customs,  (Jfc.  Chan.  K.  C/iur/r»  II.:  Co.  Lil.  288.  He  is  chosen  by  the 
Lord  Mayor  and  Aldermen;  and  attends  tiie  business  of  the  City,  on 
any  warning  by  the  Lord  Mayor,  c^c.  Sec  titles  London;  Customs  of 
London;  Certificale. 

RECOVERY. 

Hecuperatio,  from  Fr.  recouvrer,  recu/ierare.^  In  a  general  sense, 
the  obtaining  any  thing  by  judgment  or  trial  of  Law. 
There  is  a  true  ftecovery  and  a  feigned  one. 

A  true  Recovery  is  an  actual  or  real  Recovery  of  any  thing,  or  the 
value  thereof,  by  judgment;  as  if  a  man  sue  for  any  land,  or  other 
thing  movable  or  immovable,  and  have  a  verdict  or  judgment  lor 
him. 

■  A  feigned  Recovery  is  a  certain  form  or  course  set  down  by  Law  to 
be  observed,  for  the  better  assuring  lands  or  tenements;  And  the  ef- 
fect thereof  is  to  discontinue  and  destroy  estates-tail,  reniaintlcrs  and 
reversions,  and  to  bar  the  entails  thereof.  IVest.  Symb.  /lari  2.  title 
Rccoverien^  §  I .  Sec  this  Diet,  title  Fine  of  l^nds. 

The  power  of  suffering  a  Common  Recovery  is  a  privilege  insepa- 
rably incident  to  an  estate-tail:  and  cannot  be  restrained  by  condition, 
limitation,  custom,  recognizance,  statute,  or  covenant.  See  I  Burr.  84. 
But  the  tenant  in  tail,  in  order  to  be  entitled  to  such  privilege,  must  be 
tenant  in  tail  in  /lossevtsion,  or  he  must  have  the  concurrence  of  the 
prior  freeholder,  who  claims  under  the  same  settlement.  2  Burr. 
1072.  See  more  fully  /losi;  and  this  Diet,  title  Tail  and  fee-tail. 

A  true  Recovery  is  as  well  of  the  value  as  of  the  thing;  For  exam- 
ple, If  I  buy  land  of  another  with  warranty,  which  land  a  thii  d  person 
afterwards  by  suit  of  law  recovereth  against  me,  I  have  my  remedy 
against  him  who  sold  it  me,  to  recover  in  value,  that  is,  to  recover  so 
much  in  money  as  tlie  land  is  worth,  or  other  lands  of  equal  value  by 
way  of  exchange.  jV.  B.  134:  Coivell.  And  this  rule  w  ill  be  found 
to  pervade  the  whole  of  the  present  doctrine  of  Recoveries. 

A  Common  Recovery  is  so  far  like  a  Fine,  that  it  is  a  suit  or  action, 
either  actual  or  fictitious:  and  in  it  the  lands  are  recovered  against  the 
tenant  of  the  Freehold;  which  Recovery,  being  a  supposed  adjudica- 
tion of  the  right,  binds  all  persons,  and  vests  a  free  and  absolute  fee- 
simple  in  the  recovcror. 

Fines  and  Recoi'eries  are  now  considered  as  mere  forms  of  convey- 
ances, or  Common  Assurances,  the  theory  and  original  principles  of 
them  being  little  regarded.  See  1  ll'ils.  73.  Common  Recoveries 
were  invented  by  the  Ecclesiastics,  to  elude  the  statutes  of  Mortmain; 
and  afterwards  encouraged  by  the  finesse  of  the  Courts  of  Lawir.  12 
£.  4.  in  order  to  put  an  end  to  all  fettered  inheritances;  and  bar  not 
only  Estates-tail,  but  also  all  remainders  and  reversions  expectant 
thereon.  See  further  this  Diet,  titles  Mortmain;  Tail  and  Fee-fail,  kc- 
'n  addition  to  what  is  said  under  those  titles,  and  title  Fine  of  Lends, 

Vol..  V.  3  E  '  • 


402 


RECOVERY. 


the  following  will  serve  to  develop  the  original  principle  of  thest 

conveyances.  And  see  Cruise  &«  Recoveries. 

A  Recovery,  in  a  large  stnse,  is  a  restitution  to  a  former  right  by 
solemn  judgment:  at  Common  Law,  judgments,  whether  obtained  af- 
ter a  real  defence  made  by  the  tenant  to  the  writ,  or  whether  pro- 
nounced on  his  default  or  feint  plea,  had  the  same  efficacy  to  bind  the 
right  of  the  land  in  question;  and  from  hence  men  took  an  opportu- 
nity of  making  use  of  the  decisions  ol  the  Court  to  their  own  advan- 
tage, and  to  tlie  prejudice  of  others,  who,  though  in  some  cases  strait- 
gcrs  to  the  i.ciion,  yet  were  interested  in  the  land  for  which  it  was 
brought.  2  Imt.  75.  429. 

I'or,  whilst  these  Recoveries  were  governed  by  the  strict  rules  of 
Common  Law,  particular  tenants,  as  tenant  in  dower,  curtesy,  in  tail 
after  possibility  of  issue  extinct,  and  for  life  only,  all  those  who  had 
made  leases  for  years,  and  those  whose  wives  were  entitled  to  dower, 
often  took  advantage  of  them;  and  by  selling  the  lands,  and  suftering 
their  purchasers  to  recover  them,  thereby  defeated  the  riglit  of  those 
in  remainder  or  reversion,  c5'c.;  which  were  inconveniences  so  great, 
that  it  was  thought  necessary  to  provide  against  them  by  positive 
laws:  Thus  the  ifai.  ti'estm.  2.  !3  A.  I.e.  3.  makes  provision  for  him 
in  reversion,  against  tlie  Recoveries  suffered  either  by  the  tenant  in 
dower,  by  the  curtesy,  or  in  tail  after  possibility  of  issue  extinct,  or 
lor  life;  and  by  the  4th  chapter  of  this  statute,  the  wife  is  secured  as 
to  her  dower;  and  the  statute  of  Gtoucesiery  6  Kd.  I.e.  11.;  and  »tati. 
r  Hen.  8.  r.  4:  2 1  Hen.  8.  c.  l.i.  have  established  the  rights  of  termors, 
and  enabled  them  to  falsify  such  Recoveries.  See  Co.  Litt.  104:  Kel. 
109:  F.  .\:  B.  468:  Plowd.  57:  Oacl.      Slud.  45. 

But  there  is  no  express  provision  made  by  any  statute  to  preserve 
the  interest  of  the  issue  in  tail,  or  of  him  in  reversion,  against  a  Re- 
covery suffered  by  the  donee;  yet  it  seems,  that  for  two  hundred  years 
after  the  making  the  statute  De  donis,  they  were  protected  by  that 
statute;  therefore  we  find  no  express  resolution,  where  such  Recove- 
ry was  allowed  to  bar  the  issue  in  tail,  or  those  ill  remainder  or  rever- 
sion, till  the  reigns  of  Ed.  IV.  and  Hen.  VU.  though  in  some  cases 
the  donee  in  tail  was  allowed  to  change  the  entail,  and  even  to  bar  it. 
See  1  Roll.  Mr.  342:  Co.  Lilt.  343:  10  Co.  37:  Plowd.  436:  2  Jtut. 
335:  Co.  Liu.  374:  *  Leon.  132,  133. 

When  these  Recoveries  were  established  as  a  common  conveyance, 
and  the  best  way  of  barring  the  issue  in  tail,  and  those  in  reversion  or 
remainder,  the  tenant  tor  life  began  to  apply  them  once  more  to  the 
prejudice  of  those  who  had  the  inheritance;  and  though  the  fonncr 
statutes  gave  those  who  had  the  inheritance  a  remedy,  yet  the  provi- 
sion made  by  them  being  tedious  and  expensive,  it  was  thought  pro- 
per to  make  the  -siai.  32  H.  8.  e.  31;  which  declared  all  such  covin- 
ous Recoveries  against  the  particular  tenants  to  be  void,  in  respect 
to  him  in  reversion  or  remainder;  and  though  the  Judges  vei7  rea- 
sonably determined  Recoveries  against  that  act  to  be  not  only  void, 
but  a  forfeiture  of  the  particular  estate,  because  it  was  a  manner  of 
conveyance  as  much  known  at  that  time  as  a  fine  or  feoffment,  there- 
fore, by  parity  of  reason,  ought  to  have  the  same  operation,  yet  that 
statute  did  not  fully  answer  the  end  for  which  it  was  made.  Co.  Lilt. 
356,  a;  I  Co.  15:  yaughan  5\. 

For  if  J.  had  been  tenant  for  life,  and  made  a  lease  for  years  t.a 
and  B.  had  made  a  feoffment  in  fee,  if  the  feoffee  had  suffered  a  Re- 
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<;ovciy,  and  vouched  the  tenant  for  life,  this  was  no  void  Recovery 
within  the  statute;  becaiise  .1.  the  tcnunt  for  life  vas  not  suiscd  at  the 
time  of  ihc  Recovciy,  for  the  feoffment  of  the  termor  was  a  disseisin 
to  A.  and  him  in  reversion;  and  the  st;aute  makes  Recoveries  of  ten- 
ants for  life  in  possession  only  void  against  them  to  ivhom  the  revcr^ 
aion  then  belongs.  10  Co.  45,  (j;  Co.  Lite.  362. 

Yet  where  tenant  for  life  bari^ained  and  sold  his  land  in  fee  by  in- 
denture enrolled,  and  the  bargainee  suflered  d  Recovery,  and  vouched 
the  bargainor,  this  was  a  void  Recovery,  and  a  forfeiture  within  the 
Stat.  32  H.  8.  c.  31.;  for  though  the  bargain  and  sale  was  of  the  inher- 
itance, yet  it  passed  only  an  estate  for  life  of  the  bargainor,  which  was 
the  greatest  estate  he  could  lawfully  pass,  consequently  the  rever- 
sioner was  not  devested;  therefore  the  br.rgainee  being  a  legal  tenant 
for  life  in  possession,  the  Recovery  against  him,  though  with  a  vouch- 
er of  the  bargainor,  was  void  within  that  act  against  him  in  rever- 
sion, whose  revei-sion  was  not  turned  to  a  right,  as  in  the  former  case 
of  a  disseisin.  I  Co.  l5:  I  Leon.  123, 

But  the  former  defect  was  cured  by  star.  14  EUz.  c.  8;  which  re* 
peals  the  said  stat.  32  //.  8.  c.  3 1.  and  declares  all  Recoveries  (had  by 
agreement  of  tlie  parties,  or  ftij  covin)  against  tenant  for  life^  of  any 
lands  whereof  he  is  so  seised,  or  against  any  other  with  voucher  over 
of  him,  M  be  void^  as  against  the  revcr&ionti^s  and  their  heirs. 

These  statutes  made  no  pmvision  for  reversions  or  remainders  rr- 
ftectant  on  estates  tail;  therefore,  if  there  he  tenant  for  life,  remainder 
in  tail,  remainder  in  fee;  and  tenant  for  life  sull'ers  a  Recovery,  and 
vouches  the  remainder-man  in  tail,  who  vouches  the  common  vou- 
chee; this  is  so  far  from  being  a  void  Recovery  within  those  statutes, 
that  the  reversion  in  fee  is  actually  barred  by  it;  for  the  intended  re- 
compence,  which  the  remainder-man  in  tail  is  to  have  aguinst  the 
common  vouchee,  is  to  go  in  succession,  as  the  estate-tail  would  have 
done;  and  it  cannot  be  a  covinous  Recovery  within  the  act,  because 
the  remainder-man  in  tail  joined  in  it,  who  may  at  any  time  suffer 
such  a  Recovery  to  destroy  the  remainder  in  fee.  10  Co.  39,  b.  45: 
Co.  Litt.  362,  a:  3  Co.  60,  b:  Cro.  EUz.  562:  Moor  690:  Cro.  FMz. 
570. 

These  common  Recoveries  were  no  sooner  allowed  by  the  Judges 
to  bar  estates-tail,  but  men  began  to  improve  them  into  a  common 
way  of  conveyance,  and  to  declare  uses  on  them,  as  on  fines  and  feoff- 
ments. Hence  it  is,  that  the  statutes,  which  provide  against  any  alien- 
ations or  discontinuances  of  particular  tenants,  provide  at  the  same 
time  against  their  Recoveries;  thus  siat.  11  H.  7.  c.  20.  declares  all 
Recoveriea-,  as  well  as  other  discontinuances  by  fine  or  feoffment  of 
women  tenants  in  tail,  of  the  gift  of  their  husbands,  or  their  ances- 
tors, to  be  void;  so,  a  Recovery  against  husband  and  wife  of  the  in- 
heritance of  the  wife,  without  any  voucher,  is  declared  to  be  void 
within  Stat.  32  H.  8.  c.  28:  though  the  statute  says,  "  suffered  or  done 
by  the  husband;"  for  this,  like  a  feoffment  by  baron  and  feme  is,  in 
substance,  the  act  of  the  baron  only,  and  so  within  the  statute;  but  a 
Common  Recovery  suffered  by  a  feme  covert,  where  her  husband 
joins  with  her,  is  good  to  bar  her  and  her  heirs.  Doct.  and  Stud.  54: 
Co.  Lit.  326,  a:  8  Co.  72:  10  Co.  43:  2  lust.  3i2:  2  RoU.  Jbr.  205.  See 
lltXc  Baron  and  /''cmcj  and /Ioa^.  11:  and  Crui-'.r  on  lirr. 
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I.  The  Xalure  of  a  Common  Recoveri/;  wAk  imiy  suffer  ii;  aj 

ivhat  Ttiingn  it  may  be  suffered. 

II.  The  Effect  of  a  Hecovery.  K  What  Jiatates  and  Interests 

may  be  barred  by  a  Common  lieeovery.  2.  Of  single  and 
double  foucher^  and  Tenant  to  the  Prsccipe.  .^nd,  3.  Of 
Deeds  10  lead  or  declare  the  Uses  of  a  Recovery;  (or  Jiine^, 
III.  Of  erroneous  and  void  Jiecoveries^  who  may  avoid  them,  and 
hy  what  Met/tod;  and  see  Div.  1. 

I.  In  order  to  explain  the  nature  of  a  Common  Recovery,  Black- 
stone  gives  the  followins;  account  of  its  progress:  Premising  that  it  is  in 
the  n;ilurc  of  an  action  at  Law,  not  immediately  compromised  like  a 
Fine,  but  carried  on  through  every  regular  stage  of  proceeding.  Sec 
2  Comm.  c .  2  I. 

Let  us,  in  the  first  place,  suppose  one  David  Edwards,  to  be  tenant 
of  the  freehold,  and  desirous  to  suffer  a  Common  Recovery,  in  order 
lo  bar  all  entails,  remainders,  and  reversions,  and  to  convey  the  same 
in  fee-simple  to  Francis  Golding.  To  effect  this,  CMing  is  to  bring  an 
action  against  him  for  the  lands;  and  he  accordingly  sues  out  a  writ, 
called  a  Prsci/ir  quod  reddat,  because  those  were  its  uiilial  or  aiost 
operative  words,  when  the  Law  proceedings  v/ere  in  Latin.  In  this 
writ  the  demandant  Colding  alleges  that  the  defendant  Edwards 
(  here  called  the  tenant)  has  no  legal  title  to  the  land;  but  that  he  came 
into  possession  of  it  after  one  Hugh  Hunt  had  turned  the  demandant 
out  of  it.  The  subsequent  proceedings  are  made  up  into  a  Record  or 
Recovei  y  lioll,  in  w  hich  the  writ  ami  complaint  of  the  demandant  are 
first  recited:  n  hci  eupon  the  tenant  appears,  and  calls  upon  one  Jacob 
Morland,  who  is  supposed,  at  the  original  purchase,  to  have  warranted 
the  title  to  the  tenant:  and  thereupon  he  prays,  that  the  said  Jacob 
Morland  may  be  culled  in  to  defend  the  title  which  he  so  warranted. 
This  is  called  the  Voucher^  vocatio,  or  calling  of  Jacob  AJorland  lo  war- 
ranty; and  Ji/orland  is  called  the  Vouchee.  Cpoit  this,  Jacob  Morland, 
the  vouchee,  appears,  is  impleaded,  and  defends  the  title.  Whereup- 
on Golding,  the  demandant,  desires  leave  of  the  Court  lo  imftart,  or 
confer  with  the  vouchee  in  private;  which  is  (as  usual)  allowed  him: 
and  soon  afterwards  the  demandant,  Golding,  returns  to  Court,  but 
Alorland,  the  vouchee,  disappears,  or  makes  default.  Whereupon 
judgment  is  given  for  the  demandant,  Golding,  now  called  the  Recov- 
cror,  to  recover  the  lands  in  question  against  the  tenant  Edwards, 
who  is  now  the  Recovcree:  and  Edxvanls,  has  judgment  to  recover  of 
Jacob  Morland  lands  of  equal  value,  in  recompcnre  for  the  lands  so 
warranted  by  him,  and  now  lost  by  his  default;  which  is  agreeable  to 
the  ancient  doctrine  of  Jl'arranty.  Sec  that  title.  This  is  called  the 
Reconipcnce,  or  Jiecn^cry  in  value.  But  Jucob  Morland  having  no 
T^andSjOf  his  own,  being  usually  the  ciycr  of  the  Court,  (who,  from  be- 
ing frequently  thus  vouched,  is  i  ailed  the  conunojt  vot^cher,)  it  is  plain 
that  Edwards  has  only  a  nominal  recompcnce,  fortlic  lands  so  recov- 
ered against  him  by  Golding;  which  lands  arc  now  absoliuely  vested 
in  the  said  Recovcror  by  judgment  of  Law;  and  seisin  thereof  is  de- 
livered by  the  Sheriff  of  the  County.  So  that  this  collusive  Recovery 
operates  merely  in  the  nature  of  a  conveyance  in  fee-simple,  from 
Edtrards  the  tenant  in  tail,  to  GolJiug  the  purchaser. 

The  Recovery,  here  described,  is  with  a  single  voucher  only:  but 
sometimes  it  is  with  double,  treble,  or  fanlicr  voucher,  as  the  exigency 
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o{  ihe  case  way  require.  And  indeed  it  is  now  usual  always  to  have  a 
Recovery  with  double  voucher  at  the  least;  by  first  conveying  an  es- 
tate of  freehold  to  any  indifferent  person,  against  whom  the  firtci/ie  is 
brought;  and  then  he  vouches  ilic  tenant  in  tail,  who  vouches  over 
the  common  vouchee,  l-'or,  if  a  Recovery  be  had  immediately  against 
tenant  in  tail,  it  bars  only  such  estate  in  the  premises  of  which  he  is 
then  actually  seised:  whereas,  if  tlic  Recovery  be  had  against  another 
person,  and  the  tenant  in  tail  be  vouched,  it  bars  every  latent  right 
and  interest  which  he  tnay  have  in  the  lands  recovered.  Bro.  Abr.  tit. 
Tfli/c,  32:  Plowd.  8.  If  I-ld'wards  therefore  be  tenant  of  the  freehold 
in  possession,  and  John  Barkt  r  be  tenant  in  tail  in  remainder,  here 
Mdvjards  doth  lirst  vouch  Barkt  r  and  then  Barkrr-,  vouches  Jacob 
Morliind^  the  common  vouchee;  who  is  always  the  last  person  vouch- 
ed, and  always  makes  default:  whereby  the  demandant  Golding  recov- 
ers the  land  against  the  tenant  Edwurdfi.,  and  Edviards  recovers  a 
recompencc  of  equal  value  against  Barker  the  first  vouchee;  who 
recovers  the  like  against  Murland  the  common  vouchee,  against 
\vhom  such  ideal  Rccoveiy  in  value  is  always  ultimately  awarded. 
See  /lost.  II. 

This  supposed  recompence  in  value  is  the  reason  why  the  issue  in 
tail  is  held  to  l>c  barred  by  a  Common  Recovery.  For,  if  the  Rccov- 
eree  should  obtain  a  recompence  in  lands  fron\  the  common  vouchee, 
(which  there  is  a  possibility  in  contemplation  of  Law,  though  a  very 
improbable  one,  of' his  doing,)  these  lanils  would  supply  the  place  ot 
those  so  recovered  from  him  by  collusion,  anil  would  descend  to  the 
issue  in  tail.  Docf.  and  iitud.  h.  I.  Dial.  26.  This  reason  will  also  hold 
■with  equal  force,  as  to  niost  remainder-men  and  reversioners;  to  whoni 
tlie  possibility  will  remain  and  revert,  as  a  full  recompencc  for  the 
realty,  which  they  were  otherwise  entitled  to:  but  it  will  not  «/7wr^-i. 
hold;  and  therefore  the  Judges  have  been  even  asfufi,  in  inventing 
other  reasons  to  maintain  the  authority  of  Recoveries.  And,  in  parti- 
cular, it  hath  been  said,  that,  though  the  estate-tail  is  gone  from  the 
Recoveree,  yet  it  is  not  dtntroyrd^  but  only  trarif'/i-rn  d;  and  still  sub- 
sists, and  will  ever  continue  to  subsist,  (by  construction  of  Law,)  in  the 
Recoveror,  his  heirs,  and  assigns:  and,  as  the  estate-tail  so  continues 
to  subsist  for  ever,  the  remainders  or  reversions,  expectant  on  the 
determination  of  such  estate  tail  can  never  take  place.  2  Comm.  c.  21. 

To  such  awk^\  ard  shifts,  such  subtile  refinements,  and  such  strange 
reasoning,  remarks  the  learned  Commentator,  were  our  ancestors 
obliged  to  have  recourse,  in  order  to  get  the  better  of  that  stubborn 
statute  Dc  donis.  The  design,  for  which  these  contrivances  were  set 
on  foot,  was  certainly  laudable;  the  unrivelting  the  fetters  of  estates- 
tail.  Our  modern  Courts  of  Justice  have  therefore  adopted  a  more 
manly  way  of  treating  the  subject:  by  considering  Common  Recov- 
eries in  no  other  light,  tlian  as  the  formal  mode  of  conveyance,  by 
which  tenant  in  tail  is  enabled  to  alien  his  lands.  And  it  has  therefore 
been  avowed  1  y  the  judges,  that  the  true  reason  of  Common  Recove- 
ries being  bars,  is  not  the  recompence  in  value,  though  that  is  the 
foundation  of  almost  all  the  arguments  on  the  subject,  but  that  ihev 
are  common  conveyances.  Sec  2  Lw.  28:  Fig.  Kec.  14:  Vin.  Abr. 
Hecoveru  (A"l:  Plowd.  5 14:  Bac.  Lavj  Tr.  149:  iSom.  Dig.  £sran& 
<B.  27.)" 

Since,  however,  the  ill  consequences  of  fettered  inheritances  arc 
iioir  trenei-ally  seen  nnd  allowed,  and  of  course  the  utility  ami  expc- 
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dieucc  of  setting  them  at  liberty  are  apparent:  it  hath  often  been  wish- 
ed, that  the  process  of  this  conveyance  was  shortened,  and  rendered 
less  subject  to  niceties;  by  cither  totally  repealing  the  statute  Dt  itti- 
111*,  which,  perhaps,  by  reviving  the  old  doctrine  of  conditional  fees, 
might  give  birth  to  many  litigations:  See  title  Tail  and  J'ee-laH:  Or  by 
vcsiinu  in  every  tenant  in  toil  of  full  age  the  same  absolute  fee-sim- 
ple, at  once,  which  now  he  may  obtain  whenever  he  pleases,  by  the 
collusive  fiction  of  a  Coiuuion  Recover)';  though  this  might  possibly 
bear  hard  upon  those  in  remainder  or  reversion,  by  abridging  the 
chances  they  would  otherwise  frequently  have:  as  no  Recovery  can  be 
sulTered  in  the  intervals  between  term  and  term,  which  sometimes 
continue  for  near  five  months  together:  Or,  lastly,  by  empowering 
the  tenant  in  tail  to  bar  the  estate-tail  by  a  solemn  deed,  to  be  made 
in  ternt  lime,  and  enrolled  in  some  Couit  of  Record;  see  I  P.  irm*. 
01;  which  is  liable  to  neither  of  the  other  objections;  and  is  warranted 
not  only  by  the  usage  of  our  jlmf^ricati  Colonies,  and  the  decisions  of 
our  own  Conns  of  Justice,  which  allow  a  tenant  in  tail  (n'ithout  Fine 
or  Recovery)  to  appoint  his  estate  to  any  chariiable  use;  see  title  Will; 
but  also  by  the  precedent  of  the  mat.  2 1  Jac.  1 .  c.  19.  which  in  case 
of  a  bankrupt  tenant  in  tail,  empowers  his  Commissioners  to  sell  the 
estate  at  any  lime,  by  deed  indented  and  enrolled.  See  title  Bankrufitt 
III.  2.  And  if,  in  so  national  a  concern,  the  emoluments  of  the  Offi- 
cers concerned  in  passing  Recoveries,  arc  thought  to  be  worthy  atten- 
tion, those  might  be  provided  for  in  the  fees  to  be  paid  upon  each  en- 
rollment. 2  Comm.  36  I . 

Infants  are  not  capable  of  suffering  Common  Recoveries,  on  ac- 
count of  ihcir  want  of  understanding:  although,  if  an  Infant  is  per- 
mitted to  suffer  a  Common  Kecovci  y  in  person,  he  must,  as  in  the 
case  of  a  fine,  and  for  the  same  reason,  reverse  it  dining  his  minori- 
ty: whicli  must  be  tried  by  inspection  of  the  Judges;  otherwise  the 
Recovery  will  bind  him  for  ever  afterwards.  But  if  an  Infant  suffers  a 
Common  Recovery,  in  which  he  appears  bu  Jrroriiry,  he  may  reverse 
it  at  any  time  after  he  has  attained  his  full  age;  as  it  may  be  tried  by 
a  Jury,  whether  he  was  an  Infant  or  not  when  he  appointed  an  Attor- 
ncyf  and  which  by  Law,  ao  Infant  is  capable  of  performing.  Crmae 
on  Rec. 

It  was  formerly  doubted,  whether  a  Common  Recovery  bound  an 
Infant  who  appeared  by  his  Guardian:  and  the  practice  therefore  was, 
when  an  Infant  intended  to  suffer  a  Common  Rccovei7,  that  he  and 
his  Guardian  should  petition  the  King  to  grant  letters,  under  the 
Privy  Seal  to  the  Judges,  of  the  Court  of  C.  B.  directing  them  to  per- 
mit such  Infant  to  suffer  a  Recover)-:  But  it  was  still  in  the  discretion 
of  the  Judges  to  permit  the  Infant  to  suffer  it  or  not,  according  to  the 
circumstances  of  his  case:  and  if  the  Judges  upon  examination,  found 
it  necessary,  or  that  it  would  be  advantageous  to  the  Infant,  that  he 
should  suffer  a  Recovery,  tl'.ey  then  admitted  persons  of  known  in- 
tegrity and  fortune  to  appear  as  his  Ciuardians,  and  to  suffer  a  Reco- 
very for  him  in  Court:  But  these  sort  of  Recoveries,  suffered  by  Pri- 
vy Seal,  arc  now  disused;  and  private  acts  of  Parliament  are  univer- 
sally substituted  in  their  stead.  Cruise  on  liec. 

An  Infant  Trustee  may  join  in  a  Common  Recovery,  if  he  is  direct- 
ed so  to  do  by  the  Court  of  Chancery.  Stat.  7  jlnn.  c.  19.  Sec  further, 
title  Infant  V.  .         ,  , 

A  Recovery,  as  well  as  a  Fine,  by  a  Feme-covert,  is  S'^od  to  bar 
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her;  because  the  ftrtci/ie  in  the  Recovery  answers  the  writ  of  cove- 
nant in  the  Fine  to  bring  her  into  Court;  where  the  examination  of  the 
Judges  destroys  the  presumption  of  Law,  that  this  is  done  by  the  co- 
ercion of  her  husband,  for  then  it  is  presumed  they  would  have  re- 
fused her.  10  Co.  43,  a:  2  Holt.  Mr.  395. 

Whenever  a  husband  and  wife  appear  in  the  Court  of  C.  B.  to  suf- 
fer a  Common  Recovery,  the  » ifc  is  always  privately  examined  as  to 
her  consent.  And  where  a  Warrant  of  Attorney  is  acknowledged  be- 
fore Commissioners  appomted  by  a  writ  of  dedtmua  /lotratatem  de 
tomato  jaciendo.,  by  a  husband  and  wife,  the  Commissioners  are  posi- 
tively directed  by  a  Rule  of  Court  (i/;7.  14  Geo.  3.)  to  examine  the 
wife,  separately  and  apart  from  her  husband  as  to  her  free  and  volun- 
tary consent  to  the  sutVcring  such  Recovery,  Cruise  on  Rec. 

The  King  cannot  suffer  a  Common  Recoveiy;  for  if  he  does,  he 
must  be  either  tenant  or  vouchee:  and,  in  both  cases  the  demandant 
jnust  count  against  him,  which  the  Law  does  not  allow.  Pig.  74: 
Plowd.  244. 

Idiots,  Lunatics,  and  generally  all  persons  of  nonsane  memory,  an; 
disabled  from  suffering  common  Recoveries,  as  well  as  from  levying 
Fuies;  though,  if  an  Idiot  or  Lunatic  does  suffer  a  Common  Recove- 
ry, and  appears  in  person,  no  averment  can  afterwards  be  made  that 
he  was  an  Idiot  or  Lunatic.  But,  if  he  appears  by  Attorney,  it  seems 
thai  such  averment  would  be  admitted  upon  the  same  principle,  that 
an  averment  ot  Infancy  may  be  made  against  a  Wan-ant  of  .Attorney, 
acknowledged  by  an  Infant,  for  the  purpose  of  suffering  a  Common 
Recovery;  since  the  fact  of  Idiocy  may  be  tried  by  a  Jury,  with  as 
much  propriety  as  the  fact  of  Infancy.  Cruise  on  liec. 

In  a  celebrated  case  {Hume  v.  Burton)  determined  by  the  House 
of  Lords  in  Ireland,  since  the  inilependence  of  that  jurisdiction,  the 
majority  of  the  Judges  were  of  opinion,  that  the  caption  of  a  Warrant 
of  Attorney,  taken  by  the  Chief  Justice  of  the  Court  of  Common  Pleas, 
for  the  purpose  of  suffering  a  Common  Recovery,  was  not  conclu- 
sive evidence  of  the  capacity  of  the  person  acknowledging  such  War- 
rant of  Attorney.  See  Cruise  on  Rec,  and  Atifiendix  to  Vol.  2. 

Although  no  averment  of  Idiocy  or  Lunacy  can  be  made  against  a 
Recovery,  where  the  parties  appear  in  person,  yet  evidence  of  weak- 
ness of  understanding  has  been  admitted  on  a  trial  in  ejectment,  to  in- 
validate a  deed  to  make  a  tenant  to  the  Itracijie  for  suffering  a  Recov- 
ery, and  the  Recovery  has  in  that  manner  been  set  aside.  Cruise  on 
R<c.  See  further  this  Diet,  titles  Fine  of  Lands  IV:  Idiots  and  Luna- 
tics IV. 

By  47  Geo.  3.  slat.  2.  c.  8.  It  shall  be  lawful  for  cveiy  person  not 
under  Coverture  (and  for  ever)'  Feme  Covert,  being  solely  and  secret- 
ly examined  by  tlie  lord  of  the  manor  or  his  steward)  to  appoint  an 
attorney  for  the  purpose  of  surrendering  any  copyhold  premises  of 
which  a  Ilccovery  is  to  be  suffered  to  the  use  of  any  person  to  make 
him  tenant  to  the  plaint:  and  to  appoint  any  person  to  appear  as  vou- 
chee, and  to  <lo  any  acts  requisite  for  perfecting  any  such  Recovery, 
and  to  direct  the  demandant  in  such  Uecovery  to  surrender  the  Tene- 
ments recovered,  S;c.  and  such  Recoveries  shall  have  the  like  effect 
as  if  the  party  had  appeared  in  person. 

As  to  persons  restrained  by  st.ituic  from  suffering  Common  Re- 
i."0veries,  see  ante,  the  Introduction  to  the  present  title. 

Reeoverios,  being  now  settled  as  common  assurances  to  establish 
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men  in  ihcir  purchases,  are  veiy  much  favoured  by  the  Judges,  ana 
not  compared  to  judgments,  in  other  real  actions  or  adversary  suits. 
2  Inst.  353:  Po/ih.  22,  23:  2  I'm.  32. 

If  a  man  be  seised  of  a  reputed  manor,  which  veall}-  is  no  manor, 
and  he  suffers  a  Common  Recovery  of  thisii/  i/ir  name  of  a  manor,  this 
is  a  good  Recovery  of  the  lands  which  constituted  the  reputed  manor, 
though  strictly  speaking  there  is  no  manor  recovered;  because  the 
Law  supports  this,  as  all  other  conveyances,  according  to  the  inten- 
tion of  the  parties:  for  it  would  be  severe  to  vacate  this  conveyance, 
when  the  purchaser  recovered  them  by  the  assent  of  the  vendor  un- 
der such  a  denomination.  2  Hoi.  Jbr.  396:  6  Cn.  64:  2  Rot.  Rrfi.  67: 
2  Vent.  32.  S.  P.  See  CVo.  KHz.  524.  707:  and  I  Keb.  591.  691.  cont. 

So,  if  a  Recovery  be  suflered  of  a  manor  with  its  appurtenances, 
kinds  which  have  been  reputed  parcel  of  the  manor  shall  pass;  for  it 
is  but  equitable,  i/uod  votuntnn  Domini  voirntis  rem  suam  in  alium 
Iransferre  rata  habeatur;  and  though  the  Recovery  does  not  mention 
the  lands  reputed  parcel  of  the  manor,  but  only  the  manor  itself,  yet 
this  was  supplied  by  the  indenture;  which  was  of  the  manor,  and  all 
lands  rcputetl  parcel  thereof,  and  though  occupied  together  but  two 
years.  1  Sid.  190:  1  Lev.  27:  1  Keb.  591.  691:  2  Mod.  235  In  all  the 
books  which  report  this  case,  (^Thynn  v.  Thynn)  it  is  said,  that  as  to 
Sir  Alotye  J'i?ich*s  case  (which  see  6  Co.  33.)  all  the  judges  of  Eng- 
land gave  their  opinions  under  their  hands,  that  the  lands  in  reputa- 
tion, belonging  to  tliat  manor,  should  not  pass;  but  that  Coke,  after  he 
was  made  Chief  Justice,  got  itadjudgc<l  otherwise,  and  so  it  hath  been 
held  ever  since;  and  well  it  was  that  it  was  so  adjudged,  because 
many  settlements  depended  thereon. 

If  a  man  having  a  third  part  of  a  manor  suffers  a  Recovery  of  a 
moiety,  this  is  good  to  pass  his  interest  in  the  third  part;  for  where 
the  words  of  u  conveyance  (which  a  Recovery  is  agreed  to  be)  contain 
more  than  the  grantor  can  convey,  it  would  be  an  unreasonable  inter- 
pretation to  make  this  void  and  entirely  useless,  when  they  are  suffi- 
cient to  convey  so  much  as  he  might  lawfully  pass;  so  if  the  Recove- 
ly  had  been  in  this  case,  of  the  third  part  of  the  manor,  by  the  name 
of  the  moiety,  part  and  purparty  of  the  manor,  this  had  been  good  for 
the  whole  third  part,  and  not  only  for  a  moiety  of  the  third.  Cro.  Car. 
109,  no. 

In  ejectment  a  special  verdict  found,  that  there  was  a  /tarith  of 
Hiblou,  and  the  vill  of  Riiton,  but  the  latter  not  of  equal  extent  with 
the  former;  and  that  J.  S.  was  seised  of  land  in  tail  in  the  fiarish,  but 
not  in  the  vill;  and  bargained  and  sold  the  land  in  the  /larish  of  Kiblan, 
with  covenant  to  levy  a  Fine,  and  suffer  a  Recovery  to  the  uses  in  the 
deed;  but  the  Fine  and  Recovery  were  only  of  the  lands  in  Hibton; 
the  question  was.  Whether  this  Recovery  would  serve  for  the  land  in 
the  /lurish  of  Ribton?  The  Court,  in  favour  of  Common  Recoveries, 
extended  this  Recovery  to  the  lands  in  the  fiarish  of  Kibton;  because 
tire  vei-dict  found,  that  he  who  suffered  the  Recovery  had  no  lands  in 
the  vill,  consequently  that  the  Recovery  must  be  void,  if  not  extended 
to  the  jmrish;  and  though  parishes  are  not  so  ancient  as  vills,  and 
therefore  till  lately  w  ere  never  inserted  in  writs,  yet  now  they  are, 
and  the  Law  takes  notice  of  them.  2  Vent.  31,  32:  1  Mod.  250:  271/orf. 
233:  Hut  for  this  see  Hut.  105:  Cro.  Car.  269:  2  Kol.  Mr.  20:  Cro. 
./ac.  120.  574:  1  Mod.  206:  2  Mod.4T:  1  Vent.  143.  170:  1  Mod.  78." 
2  Xei.  802.  S21.  848:  Owen  60:  and  2  .Hnif.  736.  which  seems  against 
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tliis  case;  but  is  reconcilable  with  tliis  diveisiiy,  tiiat  in  those  cases 
there  were  lands  on  which  the  Tine  m\^'M  operate,  vi:.  the  lands  in 
the  vi/l  of  Sired,  niiliout  taking  in  tlic  liarish  of  Sircct  to  carry  the 
lands  in  U'alioii,  a  vill  of  thai  iiurh/i;  but  here,  if  those  in  the  /lan's/i 
sht.iild  not  pass,  there  were  no  other  to  pass.  See  /io\f.  III. 

A  Common  Recovery  in  the  Common  Pleas  of  Oj/iy/t'jid  lands,  will 
not  pass  them;  thouj^-li  it  is  said,  if  lands  are  Cu^^fwiary  Frrehotdfiy  and 
pass  by  surrender  in  a  Borough  Court,  a  Recovery  in  C.  B.  of  such 
lands  will  be  Kood,  1  jl(k.  47  V.  but  see  contra,  2  )V«.  603.  For  the 
method  of  suffering  Recoveries  of  Copyholds,  sec  Pi^.  100:  Bac. 
.Ihr.  ColnjhM  (C.) 

Recovery  may  be  suffered  of  a  Trmt-eitiuie,  by  Cestui  que  Trust, 
as  effectually  as  it  may  of  a  legal  estate.  I  J'.  IVmri.  91:9  yiod.  143: 
Pearne. 

See  furtlicr,  of  what  things  a  Recovery  mav  be  suffered,  Vin.  Abr. 
Recovery  (S.):  H'ilt.  283:  PiS-  97. 

II.  1.  The  FORCE  and  c^fC  of  common  Recoveries  may  appear, 
from  what  has  been  said,  to  be  an  absolute  bar,  not  only  of  all  estates 
tail,  but  t)f  remainders  and  reversions  expectant  on  the  determination 
of  such  estates.  So  that  a  tenant  in  tail  may,  by  this  method  of  assur- 
ance, convey  the  lands  held  in  tail  to  the  Recoveror,  his  heirs  and  as- 
signs, absolutely  free  and  discharged  of  all  conditions  and  limita- 
tions in  tail,  and  of  all  remainders,  reversions,  charges,  and  incum- 
brances dependent  upon  it.  But,  though  a  Common  Recovery  bars  a 
contingent  remainder,  by  destroying  the  particular  precedent  estate 
which  supported  it,  yet  it  docs  not  bar  a  springing  use,  nor  an  Exc- 
eutory  Dcvhe.  Pit^.  127.  And  it  is  a  rule,  that  an  Executory  Deviite 
cannot  be  prevented  or  destroyed,  by  any  alteration  whatsoever  in  the 
estate  out  of  which,  or  after  which,  it  is  limited.  Feame,  3d  edit. 
306.  Sec  this  Diet,  titles  £xi  cutory  Drvi.se;  Perfietuity.  If  the  re- 
mainder be  an  abeyance,  a  Convmon  Recovery  will  bar  it.  6  Co.  42, a. 
A  term  limited  to  commence,  on  failure  of  issue,  may  also  be  barred 
by  a  Recovery.  1  Lev.  35.  So  a  |)ower  appendant,  or  in  gross,  is  bar- 
rable  by  a  Recovery.  J'ig.  135.  But  a  Recovery  will  not  bar  a  .Mort- 
gage, because  that  is  to  be  considered  as  a  charge  upon  the  estate, 
and  cannot  be  defeated.  2  Jit.  591.  Tenant  in  tail  mortgaged  for 
years,  and  died,  without  suffering  a  Recovery,  the  mortgage  was  held 
not  good;  but  if  he  had  suffered  a  Recovery  afterwards,  it  would  have 
let  in  the  mortgage.  1  J/>7.s.  276.  .-Vs  to  the  operation  of  a  Recovery 
In  general,  by  letting  in  all  the  preceding  incutnbraiices  and  render- 
ing valid  all  the  preceding  acts  of  tenant  in  tail,  sec  Pig.  120.  Cruise 
an  Rec.  159.  And  as  to  the  mode  of  guarding  against  a  Recovery's 
letting  in  the  incumbrances  of  the  remainder-man,  see  1  Inst,  203,  b. 
in  11. 

By  Stat.  34  cJ'  35  ffrn.  8.  c.  20.  no  Recovery  had  against  tenant  in 
(ail,  of  the  King's  gift,  whereof  the  remainder  or  reversion  is  m  the 
King,  shall  bar  sucli  estate-tail,  or  the  remainder  or  reversion  of  the 
Crown.  See  title  Tait  and  Fce-tait.  And  by  siai.  1 1  Hen.  7.  c.  20.  no 
woman,  after  her  husbaijd's  death,  shall  suffer  a  Recovery  of  laiids 
settled  on  her  by  her  husband;  or  settled  on  her  husband  and  her  by 
any  of  his  ancestors.  And  by  siai.  14  Eli:,  c.  8.  no  tenant  for  life,  of 
any  sort,  can  suffer  a  Recovery,  so  as  to  bijid  them  in  remainder  or 
reversion.  For  which  reason,  if  there  be  tenant  for  life,  with  remain- 
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maindcr  in  tail,  and  other  remainders  over,  and  the  tenant  for  life  is 
desirous  to  suffer  a  valid  Recovery;  cither  he,  or  the  tenant  to  the 
/irxci/ie  hy  him  made,  must  vauc/i  the  rcniaindcr-man  in  tail;  other- 
wise the  Recovery  is  void:  but  if  he  does  voucli  such  remainder-man, 
and  he  apjieurs  and  vouches  the  common  vouchee,  it  is  then  good;  for 
if  a  u)an  be  vouched  and  appears,  and  suffei's  tlie  Recovery  to  be  had 
ag;aiiist  ihc  tenant  to  the  jirxcijie,  it  is  as  effectual  to  bar  the  estate 
tail,  as  if  he  himself  were  the  Recoveree.  Satk.  571. 

In  all  Recoveries  it  is  necessary  that  the  Recoveree  or  tenant  to 
the  tirxcifir,  as  he  is  usually  called,  be  actually  seised  of  the  freehold, 
else  the  Recovery  is  void,  f  igt^t  28.  For  all  actions,  to  recover 
the  seisin  of  lands,  must  be  brought  against  the  actual  tenant  of  the 
freehold,  else  the  suit  will  lose  its  effect;  since  the  freehold  cannot 
be  recovered  of  him  w  ho  has  it  not  And,  though  these  Recoveries 
are  in  themselves  fabulous  and  fictitious,  yet  it  is  necessary  that  there 
be  actort-nfabuta^  properly  qualified.  But  the  nicety,  thought  hy  some 
modern  practitioners  to  be  requisite  in  conveying  the  legal  freehold, 
in  order  to  make  a  good  tenant  to  the  firaci/icy  is  removed  by  the  pro- 
visions of  the  tia!.  1 4  Geo.  2.  c.  20;  which  enacts,  with  a  retrospect  and 
conformity  to  the  antient  rule  of  law,  that,  though  the  legal  freehold 
be  vested  in  lessees,  (for  life)  yet  those  who  are  entitled  to  the  next 
freehold  estate  in  remainder  or  reversion  may  make  a  good  tenant  to 
the  /iritci/ir; — ihal,  though  the  deed  or  fine  which  creates  such  tenant 
be  subsequent  to  the  judgment  of  Recovery,  yet  if  it  be  in  the  same 
term,  the  Recovery  shall  be  valid  in  law;  and  that,  though  the  Re- 
covery itself  do  not  appear  to  be  entered,  or  be  not  regularly  entered, 
on  record,  yet  the  deed  to  make  a  tenant  to  the  ftracijie^  and  declare 
the  uses  of  the  Reco\ery,  shall,  after  a  possession  of  twenty  years, 
be  sufficient  evidence,  on  behalf  of  a  purchaser  for  valuable  conside- 
ration, that  such  Recovery  was  duly  suffered.  2  Comm.  c.  21. — .\nd 
by  this  act  also,  Common  Recoveries  shall,  alter  twenty  years  from 
the  time  of  suffering  them,  be  deemed  valid,  if  it  appears  on  the  face 
of  such  Recovery,  that  there  was  a  tenant  to  the  writ;  and  if  the  per- 
sons joining  in  such  Recovery  had  sufficient  estute  and  power  to  suf- 
fer the  same;  notwithstanding  the  deed  or  deeds  for  making  the  ten- 
ant to  the  /irMi/ii;  should  be  lost  or  not  appear.  For  the  operation  of 
this  statute,  sec  1  Burr.  115:  2  Burr.  1074. 

Though  the  deeds  to  make  a  tenant  to  the  /irizcipe^  be  not  executed 
till  after  the  execution  of  the  «  rit  of  seisin  still  the  Recovery  will  be 
good  by  slat.  1 4  Geo,  2.  c  20.  if  the  deeds  be  executed  in  the  term  in 
which  the  Recovery  is  suffered.  2  H.  Black.  46:  5  Term  Keji.  K.  B. 
177:  Goottrilf/it  d.  Burton  v.  Bigby. 

In  respect  to  estates-tail,  and  barring  them  by  Recovery,  what  is 
principally  to  be  regarded  is,  that  there  must  be  a  legal  tenant  to  the 
/intci/ie  at  the  time  of  the  writ  purchased,  or  at  the  return;  lor  since 
estates-tail  arc  only  barred  on  account  of  the  intended  rcconipencc, 
which  is  to  follow  the  descent  of  the  tail,  «  here  there  happens  to  he 
no  tenant  to  the  /intci/ie,  the  demandant  can  really  recover  nothing; 
consequently  tlie  supposed  tenant  can  have  no  recompence  in  value 
against  the  vouchee;  for  that  is  only  given  against  the  vouchee,  in  con- 
sideration of  w  hat  the  tenant  lost.  flob.  262. 

As  if  there  be  tenant  fof  life,  remainder  in  tail,  remainder  in  fee,, 
and  tenant  for  life  w  ith  the  remainder  in  tail  suffer  a  Recovery,  with 
Voucher  over,  this  shall  not  bar  the  remainder  in  tail,  nor  the  remain- 
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tier  in  fee;  because  tlic  remainder-man  in  tail  was  not  tenant  to  the 
fircecifie^  consequently  could  not  have  the  intended  rccompence,  be- 
cause that  was  given  in  lieu  of  the  estate  recovered,  which  was  no 
greater  than  the  estate  for  life,  he  only  being  legal  tenant  to  the  fn-a- 
ci/ic.  I  Rol,  Mr.  ;>95:  Dyer  .i52:  Cro.  KHz.  r.70:  Moor  255,  256. 

In  a  writ  of  error  to  reverse  a  Common  Recover)',  the  icnant  to  the 
firaci/te  was  made  by  a  Fine,  the  Recovery  was  suH'ercd,  and  the  Fine 
reversed;  yet  it  was  held  a  good  Recovery,  for  there  was  a  good  ten- 
ant to  the  /irad/if  at  the  lime.  2  Sul/c.  568.  Sec  title  Fine  of  Land n. 

If  a  manor  be  given  to  a  niun  and  a  woman,  and  the  heirs  of  the 
bofly  of  the  man  begotten  on  the  woman,  and  they  intermarry,  and 
then  the  husband  suffers  a  Recovery  of  the  whole  manor;  this  is  good 
for  a  moiety,  because,  the  gift  being  made  before  marriage,  iheyhad 
each  an  undivided  moiety,  which  ihey  may  transfer;  but  the  Recovery 
can  operate  but  for  a  moiety,  because  the  husband  only  was  tenant  to 
the  ftrxcific^  consequently  the  demandant  only  could  recover  his  inte- 
rest in  the  manor,  which  was  but  a  moiety.  Aloor  95.  See  this  Dic- 
tionary, title  Baron  and  Feme. 

If  lands  are  given  to  a  man  and  his  wife,  and  the  heirs  of  the  body 
of  the  husband,  and  a  Recovery  is  had  against  him  only,  this  Recov- 
ery will  neither  bar  the  reversion,  nor  the  tail;  for  the  recompence 
being  to  go  in  succession,  as  the  estate  which  the  tenant  lost  would 
have  done,  the  husband  could  not  lose  all  the  land,  because  he  was  not 
a  legal  tenant  to  the  Avhole,  his  wife  being  joint  tenant  with  him  who 
was  no  party  to  the  writ;  nor  could  the  Recovery  be  good  for  a  moi- 
ety, because  there  arc  no  moieties  between  baron  and  feme,  but  both 
are  considered  as  one  person  in  Law;  but  if  the  husband  had  levied  a 
line,  and  the  conusee  suffered  a  Rccoveiy,  and  vouched  the  husband, 
w  ho  vouched  the  common  vouchee,  this  had  been  a  good  bar  of  the 
entail;  for  there  the  husband  came  in  to  defend  the  estate-tail,  which 
the  wife  was  a  stranger  to;  and  the  assets  which  he  recovered  over  is 
a  recompence  for  the  estate-tail,  which  he  only  had  a  right  to,  without 
the  feme,  and  which  the  Law  gives  him  a  power  to  dispose  of  Moor 
210:  3  Co.      2  Rol.  Jbr,  395:  4  Leon.  93:  1  Jnd.  162:  2  6*aM-.  568. 

In  ejectment,  on  special  verdict,  the  case  was,  ^i.  seised  in  fee  of 
the  lands  in  question,  hath  issue  B.  his  eldest  son,  C.  his  second,  and 
D.  his  third  son;  on  a  inarriage  intended  between  D.  his  youngest 
son,  and  one  Ji.  he  (.'/.)  before  the  marriage,  covenants  to  stand  seis- 
ed to  the  use  of  himself  for  life,  remainder  to  D.  and  E.  and  the  heirs 
male  of  their  two  bodies,  remainder  to  D.  and  the  heirs  male  of  his 
body,  remainder  to  C  and  the  heirs  male  of  his  body,  remainder  to 
B.  and  the  heirs  male  of  his  body,  Remainder  to  his  own  right  heirs; 
.f.  dies,  a  /irjeci/ie  is  brought  against  one  Vfiton  as  tenant  of  the  free- 
hold, and  after,  before  the  return  of  the  writ,  D.  by  bargain  and  sale 
conveys  the  land  to  Ulitou-xs\A  his  heirs,  and  the  deed  was  enrolled  after 
the  return  of  the  writ,  and  within  six  njonths;  Uftfon  vouches  D.  only, 
witliout  his  wife,  and  a  common  Recover)"  was  suffered  to  the  use 
of  />.  and  his  heirs;  then  A.  dies,  and  after  D.  dies  without  issue 
male,  having  issue  four  daughters;  and  between  them  and  C.  in  re- 
mainder was  the  question,  what  was  barred  by  this  Recovery?  1st,  It 
was  agreed  on  both  sides,  that  here  was  a  good  tenant  to  the  /ircccipc, 
the  bargain  and  sale  being  made  to  Ufiton  before  the  return,  yet,  it  be- 
ing enrolled  in  due  time,  the  freehold  was  in  Ufiton^  ub  iniiio.  2d!y, 
That  this  settlement  being  made  before  marriage,  when  the  husband 
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and  wife  took  by  moieties  and  not  by  imiretics,  the  husband  had  abso- 
lute power  over  his  own  moiety;  therefore,  for  that,  the  Recovery 
wjs  an  absolute  bar;  wherein  this  differs  from  the  case  of  Ojihji  and 
Mirgaii,  (the  prcredini;  case,)  3  Co.  5.  wlierc  they  took  by  intireties. 
Silly,  Tlial  this  Recovery  was  no  b;ir  to  the  other  moiety  of  E.  be- 
cause she  was  not  party;  but  her  estate-tail  in  that  cuniinucd  untouch- 
ed, thou(;li  it  w  as  urged  also  to  lie  a  b.n-  for  Iter  moiety,  she  dying 
first,  and  so  her  husband  in  as  sole  tenant  of  the  w  hole  ab  initio;  and 
that,  during  the  coverture,  the  husband  had  power  to  make  a  good 
tenant  of  the  «  hole;  but  the  Court  held  otherw  ise.  4thly,  It  was  held, 
that  the  estate-tail  to  D.  and  K.  being  determined,  the  remainder  lo 
D.  in  lail-m.tle-gciieral.  and  all  the  other  remainders  dej)ending 
thereon,  were  bari'ed  absolutely  by  this  Recovery;  for  D,  coming  in 
as  vouchee,  comes  in  privity  and  representation  of  all  the  estates  be 
hath  or  had,  consequently  he  conjes  in  representation  of  the  remain- 
der to  himself  in  tail-male-general,  and  then  the  recompence  in  va- 
lue goes  to  that,  and  also,  to  all  the  other  remainders  depending 
thereupon,  and  by  consequence  all  are  barred  by  the  Recovery.  3 
itr.  107. 

Tenant  in  tail,  in  consideration  of  his  son's  marriage,  covenants  to 
stand  seised  to  the  use  of  himself  and  his  heirs  till  the  marriage,  and 
then  to  the  use  of  himself  for  life,  and  after  to  the  use  of  his  son  and 
10  the  heirs  of  his  body,  and  snfTers  a  common  Recovery  with  single 
voucher  to  this  purpose,  and  then  dies  without  issue:  This  Recovciy 
did  not  bar  the  remainder  expectant  on  the  estalc-:ail,  for  the  cove- 
nant had  changed  the  estate-tail  into  a  fee,  conseciuently  the  recom- 
pence could  not  be  in  lieu  of  the  enuiil;  since  the  tenant  to  the/ir«- 
ti/ie  tvas  not  seised  of  the  estate-tail  at  the  time  of  the  Recovery  suf- 
fered. Yrlv.  51.  But  see  2  Halle.  619.  which  sctms  contrari". 

A.  tenant  for  life,  remainder  to  B.  in  tail,  the  remainder  to  C.  in 
fee,  and  B.  join  iaa  Fine  c.me  ceo,  &c.  to  a  sti  anger,  who  renders 
it  to  J.  for  life,  remainder  to  B.  and  his  heirs;  afterwards  jI.  and  K. 
suffer  a  Recovery  with  single  voucher  to  the  use  of  B.  and  hisheirs: 
This  Recovery  did  not  bar  the  remainder  in  fee,  because  by  the  ren- 
der they  were  seised  of  a  new  estate,  and  B.  was  not  either  tenant  in 
possession,  or  seised  in  right  of  the  entail,  consequently  the  recom- 
pence being  given  in  lieti  of  the  estate  recovered,  the  tail  could  not  he 
docked,  nor  the  remainder-man  barred  by  this  Recovery,  because  the 
tenants  to  the  firxci/ie  weve  not  seised  of  it  at  the  time  of  the  Recov- 
ery suffered.  Cro.  Eliz.  807:  Akor  634. 

*  If  the  tenant  in  tail,  to  whom  the  estate  has  descended  ex  fiartcma- 
ferna,  suffers  a  Recovery,  and  declares  the  uses  lo  himself  in  fee,  the 
estate  will  descend  to  an  heir  on  the  part  of  the  mother,  even  if  he 
had  the  revi  rsion  in  fee  from  his  father;  and  vice  versa;  but  if  he  took 
the  cstate-taii  by  purchase,  the  new  fee  w  ill  descend  to  the  heirs-ge- 
neral. 5  Term  Mi/i.  104.  If  then  a  person  who  has  inherited  an  es- 
tate tail  from  his  mother,  wishes  to  cut  off  the  entail,  and  to  make 
the  estate  descendible  to  his  heirs  on  the  part  of  the  father;  after  the 
Recovery,  he  ought  to  make  a  common  conveyance  to  trustees;  and 
to  have  the  estate  re-conveyed  back  by  them;  by  which  means  he  will 
take  the  estate  by  purchase,  w  hich  will  then  descend  to  his  heirs  ge- 
neral. 2  Comm.  362,  in  n. 

2.  As  to  the  use  of  the  single  and  double  voucher,  it  has  been  al- 
ready observed,  that  the  tenant  who  loses  tlie  land  has,  on  his  vouch- 
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ing  over,  a  recotnpence  in  \-alue  adjudged  against  his  vouchee,  which 
is  to  go  in  the  same  succession  as  the  land  recovered  would  have  done: 
Now  a  Recovery  with  single  voucher  is  sufficient  to  bar  an  estate-tail, 
where  the  tenant  in  tail  is  tenant  to  the  /inccifir^  and  seised  of  the  lands 
in  tail  at  the  time  of  ihe  /trxa'pc  brought  against  him;  for  the  recom- 
pence  in  value  must  follow  the  descent  of  the  land  which  he  loses,  and 
when  that  proves  to  be  the  estate-tail,  then  the  issue  is  supposed  to 
have  an  ctiuivalcni  for  it,  consequently  not  prejudiced  by  the  Recov- 
ery; but  because  a  single  voucher  can  bar  only  the  estate  which  the 
tenant  is  seised  of  at  the  time  of  the  /irxcifte  brought,  and  not  any 
right  which  he  hath,  tt  was  found  necessary  to  admit  the  use  of  a  dou- 
ble voucher;  for  if  such  tenant  in  tail  discontinue  the  tail,  and  take 
back  an  csute,  ov  disseise  the  discontinuce,  a  Recoveiy  against 
him  with  a  voucher  over  could  not  bar  the  estate-tail;  for  the  recom- 
pence  comes  in  lieu  of  the  land  recovered,  which  was  the  defeasible 
estate,  consequently  the  issue  has  nothuig  in  value  for  the  estate-tail, 
without  which  he  cannot  be  barred.  Bro.  title  Recoverii.  Yclv.  5 1:  3 
Co.  5:  Moor  256. 

But  if  in  this  case  tenant  in  tail  after  dissesin  had,  either  by  fine, 
or  release,  made  a  tenant  to  the  firadfic-,  an<i  came  in  himself  as 
vouchee,  and  then  vouched  over  the  common  vouchee;  this  double 
voucher  h:id  been  sulficient  to  bar  the  tenant  in  tail,  and  his  heirs,  of 
every  esute  of  which  he  was  at  anytime  seised;  for  when  the  tenant 
in  tail  comes  in  as  vouchee,  it  is  presumed  he  will  and  he  has  an  op- 
portunity to  set  up  evciy  title  he  had,  to  defeat  the  demandant;  and 
since  what  he  ofl'ered  was  not  sufficient  to  bar  the  demandant,  the 
Court  takes  it  for  grunted,  he  had  no  other  title  than  what  he  set  up; 
therefore  will  give  Ijim  but  one  recompcnce  for  all.  3  Co.  6,  b:  Fhivd. 
8:  Crc,.  JiUz.  562:  Fufi/t    100:  Moor  365:  Hob.  263. 

Thus,  if  A.  he  tenant  for  life,  remainder  to  B.  in  tail,  and  a  stran- 
ger disseises  .i.  and  enfeoffs  B.  if  a  firaci/n-  be  brought  against  B.  and 
a  Recovery  suffered  as  usual,  this  shall  not  affect  the  estate-tail;  be- 
cause B.  had  only  a  right  to  that,  and  was  not  seised  of  it;  and  tlie 
recompcnce  was  not  given  in  lieu  of  the  tail,  because  the  estate-tail 
was  not  in  question,  on  the  Recovery,  for  B.  could  not  lose  the  estate 
he  had  not;  but  if  in  this  case  B.  had  made  another  tenant  to  the  fine- 
cijit^  and  came  in  himself  as  vouchee,  this  had  barred  the  entail.  3  Cc. 
58,  b:  2  Rol,  Mr.  395. 

If  ^.  be  tenant  for  life,  remainder  to  B.  in  tail,  and  B.  disseises 
and  suffers  a  common  Recovery,  himself  being  tenant  to  the  firxdfie^ 
this  Recovery  with  a  single  vouclieris  sufficient  to  bar  the  estate-tail 
in  B.  because  he  was  actually  seised  of  that,  at  the  time  of  the  firsci/ic 
brought  against  him;  for  his  disseisin  did  not  divest  his  own  estate, 
but  only  gave  him  a  defeasible  estate  lor  life,  which  was  immediately 
merged  in  his  i-cmainder;  because  the  estate  for  life,  and  his  inheri- 
tance, could  not  subsist  together  at  the  same  time  in  him.  2  Rol.  Mr. 
595. 

Thus  we  sec  how  estates-tail  are  barred  by  Recoveries,  and  the 
uses  of  the  single  and  double  voucher;  and  in  this  respect  the  opera- 
tion of  a  Recovery  is  correspondent  to  that  of  a  Fine,  for  they  are  but 
different  ways  of  transferring  estates-tail  for  security  of  purchasers; 
but  the  operation  of  a  Kine  differs  from  a  Recovery  in  respect  to  stran- 
gers who  have  reversions  or  remainders  expectant  on  estates-tail;  for 
a  Fine  does  not  bar  them,  unless  they  omit  to  make  their  claim  with- 
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in  five  yeai-s  after  the  estate-tail  is  spent,  and  their  reversion  or  re- 
mainder becomes  executed;  but  a  Recovery  reachts  them  immedi- 
ately, and  at  tlic  same  lime  bars  the  estate-tail  and  all  reversions  and 
remainders  on  account  of  this  supposed  and  imaginary  recumpcnce. 
Co.  Lit.  372, a.-  2  Rol.  Mr.  396:  Moor  156:  Bro.  title  Jiecovery,  28. 
53. 

And  as  a  Common  Recover)*  suffered  by  tenant  in  tail  bars  all  re- 
versions and  remainders  expectant,  so  it  avoids  all  charges,  leases, 
and  ii\cunibranccs  made  by  those  in  reversion  or  remainder,  and  the 
Rccovcror  shall  enjoy  the  land,  free  from  any  charge,  for  ever;  as 
where  he  in  rcniuiiidcr  on  an  estate-tail,  granted  a  rent-charge,  and 
the  tenant  in  tail  sufl'ercd  a  Uecoveiy;  it  was  adjudged,  that  the  gran- 
tee could  not  distrain  the  Itccoveror;  for  since  the  rent  was  only  at 
the  first  good,  because  of  the  possibility  of  the  grantor's  remaiiidev 
coining  in  |)05session,  «hen  that  possibility  ceases,  by  the  Recovery 
of  tenant  in  tail,  such  grjnt  must  then  become  void.  Moor  168:  Cro. 
£liz.7\»:  1  Co.  62:  2  Hol.  Mr.  396:  Moor  154:  t  Leon.  lSO,(^cx 
Po/i/i.  5,  6.  See  anir  1!. 

Tenant  to  the  /irxci/ir  may  be  made  either  by  fine,  feoffment,  lease, 
and  release,  or  by  bargain  and  sale  enrolled.  //V/s.  281.  See  further, 
Vin.  .ibr.  Kic'/vtry{y\.  Com.  Dig.  Recovery  {h.  3):  Pig.  55.72.  As  to 
(he  doctrine  of  tenant  to  the  ftrxcitie  by  disnrisin,  see  I  Burr.  60:  2 
Burr.  1063.  Tenant  to  the  /irxci/it  made  by  fine.  Recovery  suffered, 
Fine  reversed;  yet  held  a  good  Recovery,  for  there  was  a  tenant  at  the 
time.  2  Salk.  568.  For  if  the  person  against  whom  the  jiraifie  is 
brought,  be,  at  the  time  when  the  firtcilii:  is  sued,  or  at  any  lime  be- 
fore judgment,  actual  tenant  of  the  freehold,  it  is  immaterial  what 
becomes  of  it  afterwards.  1  Inst.  203,  *.  in  n. 

Though  there  is  no  tenant  to  the  /ireci/ie,  the  Recovery  is  good 
against  the  party  w  ho  suffered  it,  by  way  of  estoppel;  though  not 
against  remainder-men  or  strangers.  10  Mr,d.  45.  And  though  the 
tenant  for  life  keeps  the  possession,  yet  the  Recovery  will  Iw  good. 
Piff.  41.  And  a  surrender  by  tenant  for  life  shall  be  presumed  on  a 
Recovery  of  40  years'  standing.  2  Sira.  1 129.  1267:  see  2  Burr.  1069. 

In  every  common  Recovery  where  the  vouchee  shall  personally  ap- 
pear, the  writ  of  entry  shall  be  sued  out,  and  pro<luced  at  the  time  of 
the  recording  of  the  Vouchee's  appearance  at  the  foot  of  the/»r«i>c 
in  such  Recovery.  Krg.  Grn.  C.  P.  Trin.  30  Geo.  3.  1  //.  Blacktt. 
.i26,  7.  , 

!n  evcrv  common  Recovery  wherein  the  Tenants,  or  Vouchee  s 
Warrants  of  Attorney  shall  tie  t.Jien  under  a  dedimus  /mtntaum, 
there  shall  be  written  on  every  copy  of  the  /irxci/ir.  and  of  such  War- 
rant of  Attorney,  the  altocaiur  of  the  Lori  Chief  Justice  or  some 
other  Justice  in  the  same  manner  as  on  Fines  taken  by  dedimus  /lo- 
tcslatem:  and  the  copy  of  the  /irxcifie  and  Warrants  of  Attorney  with 
the  altocaiur  thereon.'shall  be  filed  as  directed  by  Rule  of  Court.  Hit. 
14  Geo.  3.  And  at  ihe  lime  of  signing  such  allocaiur.  ihe  writ  of  en- 
try for  such  common  Recover)-  shall  be  produced  before  the  Judge 
signing  such  allocaiur,  who  may  mark  such  wiit  with  his  title,  name, 
or  initials;  and  such  writ  shall  also  be  produced,  at  the  time  of  the  ar- 
raignment of  such  Recovery.  Reg.  Gen.  C.  P.  Trin.  30  Geo.  3:  1  If. 
Blacksl.  527.  . 

No  Common  Recovery  (or  Fine)  shall  pass,  unless  the  takmg  ol 
the  Warrants  of  .-Vtlornies  b*  before  one  of  the  Justices  or  Barojis  at 
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^^estminsterj  or  a  Serjeant;  without  an  Affidavit  being  filed  that  the 
Commissioners  taking  the  same  are  either  liarristers  of  five  years* 
standing  or  Solicitors  or  Altornies  of  some  of  the  Courts  at  H'e&tmin- 
ster:  or  Judges  of  the  Court  of  Session  or  Exchequer,  or  Advocates 
and  Clerks  to  the  Signet  of  five  years*  standing  in  Scotland.  Reg.  Gen. 
CiP.  Mch.  39  G.  3.  Bos.  &  Pill.  362. 

3.  If  bines  or  Recoveries  be  levied  or  suffered  without  any  good 
consideration,  and  without  any  uses  declared,  they,  like  other  convey- 
ances enure  only  to  the  use  of  him  who  levies  or  suffers  iheni.  Dyer 
18.  And  if  a  consideration  appears,  yet  as  tiie  most  usual  fine,  "««r 
cognizance  de  droit  come  ceo.  Sec.'*  conveys  an  absolute  estate,  without 
any  limitations,  to  the  cognizee:  (sec  title  and  as  Common  Re- 

coveries do  the  same  to  the  Recoverori  these  assurances  could  not  be 
made  to  answer  the  purpose  of  family  settlements,  (wherein  a  variety 
of  uses  and  designations  is  very  often  expedient,)  unless  their  force 
and  effect  were  subjected  to  the  direction  of  other  more  complicated 
deeds,  wherein  particular  uses  can  be  more  particularly  expressed. 
The  Fine  or  Recovery  itself,  like  a  power  once  gained  in  mechanics, 
may  be  applied  and  directed  to  give  efficacy  to  an  infinite  variety  of 
movemems*  in  the  vast  and  intricate  machine  of  a  voluminous  family 
settlement.  And.  if  these  deeds  arc  made  previous  to  the  Fine  or  Re- 
covery, they  are  called  deeds  to  lead  the  uses;  if  subsequent,  deeds  to 
declare  them.  As,  if  J.  tenant  in  tail,  with  reversion  to  himself  in 
fee,  would  settle  his  estate  on  B.  for  life,  remainder  to  C.  in  tail,  re- 
mainder to  D.  in  fee;  this  is  what,  by  Law,  he  lias  no  power  of  doing 
eficctualKs  while  his  own  estate-tail  is  in  being.  He  therefore  usually, 
after  making  the  settlement  proposed,  covenants  to  levy  a  Fine,  (or, 
if  there  be  any  intermediate  remainders,  to  suffer  a  Recovery,)  to  li. 
and  directs  that  the  same  shall  enure  to  the  u^es  in  such  settlement 
mentioned.  This  is  now  a  deed  to  lead  the  uses  of  the  Fine  or  Recov- 
ery; and  the  Fine  when  levied,  or  Recovery  when  suffered,  shall  enure 
to  the  uses  so  specified,  and  no  other:  For  though  K.  the  Cognizee  or 
Recoveror,  hath  a  fee-simple  vested  in  himself  by  the  Fine  or  Recov- 
ery; yet,  by  the  operation  of  this  deed,  he  becomes  a  mere  instru- 
ment or  conduit-pipe,  seised  only  to  the  use  of  B.^  C,  and  D.  in  suc- 
cessive order:  which  use  is  executed  immediately,  by  force  of  the  sta- 
tute of  Uses.  Or,  if  a  Fine  or  Recovery  be  had  without  any  previous 
settlement,  and  a  deed  be  afterwards  made  between  the  parties,  de- 
claring the  uses  to  which  the  same  shall  be  applied,  this  will  be  equal- 
ly good,  as  if  it  had  been  expressly  levied  or  suffered  in  consequence 
of  a  deed  directing  its  operation  to  those  particular  uses.  Forby  */a^ 
4  cJ*  5  ^inn.  c.  1 6.  indentures  to  declare  the  uses  of  Fines  and  Recov- 
eries, made  after  the  Fines  and  Recoveries  had  and  suffered,  shall  be 
good  and  effectual  in  Law,  and  the  Fine  and  Recovery  shall  enure  to 
such  uses,  and  be  esteemed  to  be  only  in  trust;  notwithstanding  any 
doubts  that  hud  arisen  on  the  Statute  of  Frauds,  29  Car.  2.  c.  3,  to  the 
conirary.  See  2  Comm.  c.  21.  and  the  Appendix  in  that  volume;  and 
this  Dictionary,  title  Uses, 

III.  The  jL'noMF.VT  obtained  in  a  Common  Recovery  being  a  mat- 
ter of  record,  ai\d  similar  in  almost  every  respect  to  a  judgment  in 
yn  adversary  suit,  can  only  be  reversed  by  a  writ  of  error:  but  no  per- 
son has  a  right  to  bring  such  writ  of  error,  unless  he  has  an  immedi- 
ate interest  in  the  lands  whereof  t!ie  Recovery  was  suffered;  thoifgh 


416 


RECOVERY,  HI. 


Ihe  l  ight  of  biUigifig  such  writ  is  not  forfeited  to  tlie  Crown  on  an  at- 
tainder for  High  Treason.  Cruiae  on  Hec. 

A  Recovery  ought  not  to  be  reversed  unless  w  rits  of  scire  facias 
are  issued  against  the  icrre-ienanti  and  the  heir:  because  the  errors 
in  a  Recovery  ought  not  to  be  examined  until  all  ihe  parties  interested 
in  supporting  it  be  before  the  Court:  but  this  circumstance  is  discre- 
tionary, and  not  siricti  juris.  3  M'jd.  1 19.  274:  Holt  614. 

Nothing  can  be  assigned  for  error  in  a  Common  Recovery,  which 
<!Ontrndicts  the  record;  and  therefore  no  incapacity  in  a  vouchee  can 
be  assigned  for  error,  where  he  appeared  in  person:  but  if  a  vouchee 
appears  by  attorney,  an  averment  may  then  be  made,  either  that  such 
vouchee  died  before  the  day  on  which  judgment  was  given;  or  that 
he  laboured  under  some  personal  disability,  which  rendered  him  in- 
capable of  suffering  a  Recovery.  See  1  IVila.  42:  4  He/i.  7:  Cro.Eliz. 
739.  and  ante  I. 

By  Stat.  23  £liz.  c.  3.  it  is  enacted,  that  no  Recovery,  (Fine,  Sj'c.) 
shall  be  reversed  for  false  or  incongruous  iMtin;  rasure,  interlining, 
misenteringof  a  Warrant  of  Attorney,  or  not  returning  of  the  Sheriff, 
or  other  want  of  form  in  words,  and  not  in  matter  or  substance.  And 
by  Stat.  10  tJ"  1 1  /('.  3.  c.  14.  that  no  Recovery  (Fine,  or  Judgment  in 
a  real  action,  ilfc")  shall  be  reversed  or  avoided,  for  any  error  or  de- 
fect therein,  unless  the  writ  of  error  or  suit  for  reversing  such  Re- 
covery, i^c.  be  brought  and  prosecuted  with  effect  within  twenty  years 
after  such  Recovery  suffered,  i^c.  Saving  ihe  right  of  infants,  femes 
coverts,  i^c  so  as  they  bring  their  writ  of  error  uithin  five  years  after 
their  disabilities  removed.  By  this  latter  statute,  a  writ  of  error  must 
be  brought  within  twenty  years  after  the  Recovery  has  been  suffered; 
and  not  within  twenty  years  after  the  title  has  accrued.  Cruise  m  Rec. 
And  hy  Stat.  21  Jac.  I.e.  26.  persons  suffering  Recoveries  in  the 
name  of  others  are  guilty  of  felony  without  benefit  of  clergy.  See  tide 
I'ine  of  Lands  VII. 

Recoveries  are  in  certain  cases  permitted  to  be  amended  in  order 
to  avoid  their  being  reversed,  on  a  point  of  form  only.  But  the  Court  of 
C.  P.  will  not  grant  leave  to  amend  on  affidavit  only:  it  must  appear, 
on  the  face  of  the  deed  to  lead  the  uses,  that  there  is  sufficient  ground 
for  an  amendment;  and  that  all  parties  interested  assent  at  the  time 
of  the  amendment.  Sec  1  H.  Blackst.  73:  I  Bos.  is"  Pul.  137;  2  Bct. 
if  Pul.  560.  578.  580,  n.  455:  3  Bos.  ijf  Pul.  362:  2  A'ea  Re/i.  C.  P. 
431. 

Where  a  Recovery  is  suffered  of  lands  held  in  antient  demesne,  ii 
must  be  reversed  by  writ  of  deceit.  Sec  title  .dntient  Demesne. 

A  Common  Recovery  suffered  in  a  copyhold  Coui't  can  only  be  re- 
versed by  petition  to  the  lord,  in  the  nature  of  a  writ  of  false  judg- 
ment. But  it  seems  tliat  the  lord  of  a  manor  is  not.  in  all  cases,  bound 
to  allow  of  any  proceedings  on  such  a  petition.  See  S/toiv.  P.  C.  67: 
1  Vern.  367. 

As  a  Common  Recovery  can  only  be  reversed  by  a  writ  of  error,  or 
some  proceeding  of  a  similar  nature,  to  which  none  are  entitled,  but 
those  who  have  an  immediate  interest  in  the  lands,  the  Law  allows  all 
strangers,  whose  interests  are  affected  by  a  Recovery  to  falsify  it,  by 
enir)-,  action,  or  plea.  Thus,  wlicre  a  Recovery  is  suffered  by  tenant 
in  tail,  although  the  issue  in  tail  cannot  enter,  because  the  Recoveiy 
operates  as  a  discontinuance,  yet  he  may  bring  iformedtin,  and  if  the 
Recovery  is  pleaded  against  hire,  he  may  falsify  by  pleading  matter 
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10  avoid  it;  bui  in  cases  of  this  kind  he  is  restrained,  in  the  same  man- 
ner as  in  a  writ  of  crior,  from  pleadinj;  any  llting  contrary  to  the  re- 
cord. Cruise  on  Ihc.  cites  Booth  77,  As  to  the  remedies  ibr  termors 
affected  by  Recoveries,  see  anie^  the  inlpiduction  to  thiii  title. 

A  Common  Recovery  may  also  l>e  invalidated,  circuitously,  by  evi- 
dence on  a  trial  in  cjcclniciu.  JSec  ajitc  I. 

Although  a  Common  Recovery  can  only  be  reversed  by  the  Court 
of  Common  Pleas  in  the  first  instance,  and  by  the  Court  of  King's 
Bench  upon  a  writ  of  error  from  the  Court  of  Common  Pleas,  yeJ.  the 
Court  of  Chancery  ciui,  in  fact,  invalidate  a  Common  Recovery,  where 
it  appears  to  have  been  obluincd  by  fraud  or  impositioni  by  compel- 
ling the  Recovcror  to  convey  the  estate  to  tiie  person  who  is  entitled 
in  equity  to  have  it,  or  by  declarint^  the  Recovcror  to  be  a  trustee  for 
such  person.  And  a  Court  of  Equity  will  also  restrain  the  operation 
of  a  common  Recovery  to  those  purposes  for  which  it  was  intended, 
and  will  not  allow  it  to  have  a  more  extensive  effect.  2  Eq.  Ab,  695: 
i^rr.  Ch,  435;  and  this  Dictionary,  title  l-'ineof  Landn  \\\. 

It  has  been  already  observed,  (see  untc  I.)  that  a  Recovery  suffered 
by  an  infant  in  person  sliall  not  bind  him;  but  though  he  may  avoid  it, 
yet  it  cannot  be  done  by  any  entry  in  ftaisy  but  by  writ  of  error,  and 
this  loo  during  his  minority;  for  the  judgment  of  the  Court  being  on 
record  must  be  set  aside  by  an  act  of  equal  notoriety;  but  an  infant 
may  avoid  a  Recovery  by  writ  of  error,  as  well  where  he  comes  in  as 
vouchee,  as  where  he  is  tenant  to  the  /irxcifie;  for  though  (strictly 
speaking)  the  Recovery  is  not  against  him  w  here  he  is  not  tenant  to 
the  /irixci/ie^  yet  for  the  greater  security  of  the  purchaser,  and  to 
strengthen  the  Recovery  by  the  use  of  the  double  voucher,  the  per- 
son, who  really  has  the  right  to  the  land  in  demand,  comes  in  as  vou- 
chee; and  then,  by  vouching  over  the  common  vouchee,  has  one 
recompcnce  for  all  his  titles;  consequently  if  he  be  the  person  who 
really  loses  the  land,  he  ought  in  reason  to  reverse  the  Recovery,  as 
well  where  he  comes  in  as  vouchee,  as  where  he  is  seised  of  the  land 
and  is  tenant  to  the  ftracipc.  1  Ho/.  Abr.  7^2:  1  /.(t.  142. 

If  tenant  in  tail  within  age  comes  in  as  vouchee  by  atiorney  in  a 
Common  Recovery,  he  in  remainder  may  assign  this  for  error,  for  he 
is  party  in  interest  to  the  Recovery;  and  where  a  man*s  interest  is 
bound  by  another's  act,  it  is  but  reasonable  he  should  be  allowed  to 
free  himself  from  the  mischief  by  taking  advantage  of  any  error  in  it. 
1  Kol.  Mr.  755.  796. 

If  A.  be  tenant  in  tail,  remainder  to  B.  and  A.  suffers  an  erroneous 
Recovery,  and  the  common  vouchee  releases  to  the  Recovcror;  yet 
if  A.  dies  without  issue,  B.  may,  notwithstanding  the  release,  reverse 
it  by  writ  of  error;  for  the  common  vouchee  is  only  called  in  for  form, 
and  as  he  has  really  no  interest  in  or  title  to  the  land;  so  really  nei- 
ther does  he  make  any  reconipence  to  the  person  who  loses  the  land; 
therefore  it  were  unreasonable  to  carry  the  notion  of  the  imaginary 
recompencc  so  far  as  to  suppose  him  a  real  sufl'erer,  and  thereby  give 
him  the  privilege  of  setting  aside  the  conveyance,  by  which  he  is  no 
way  afiectcd.  Cro.  EUz.  2,  3. 

In  a  writ  of  error  to  reverse  a  Recovery,  suffered  by  an  infant  who 
appeared  by  guardian,  the  error  assigned  was  in  the  entry  of  his  ad- 
mission by  guardian,  viz.  ijuod  A-  B.  sct/uatur  pro  J.  S.;  whereas  it 
was  objected,  that  since  the  infant  was  tenant  to  the  writ,  it  ought  to 
have  been  entered,  that  the  guardian  was  admitted  /o  defend  for  the 
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infant;  but  this  exception  was  disullowcd,  because  llic  woi  Js  ad  ar- 
gurnil  lui-  the  iiifa.it,  sii;nify.  the  same  v  iih  ad  d>fi-?idtnd.;  (or  ad 
sei/tund.  h  to  follow  and  attend  the  business  and  suit  ot  tlic  infant; 
and  the  guardian  Ijeiiig  assigned  to  do  that,  must  likewise  have  been 
assailed  to  take  care  of.  or  lake  upon  him  the  defence  of  tlie  infant's 
SUll  2  .Vounrf.  94,  95:  1  Mod.  48. 

In  error  to  reverse  a  Kecovery,  the  errors  assigned  were:  1.  That 
the  writ  of  entry  was  brought  of  an  advowson  of  a  rectory,  and  of  a 
rent  issuing  out  of  the  rectory,  which  was  a  bis  lieiilum,  therefore 
the  writ  vicious;  but  this  was  tlisallowed,  because  the  advowson  and 
rectory  are  diHerciil  things;  for  he  who  lias  the  advowson  has  only 
the  right  ofpiescntation;  but  he  who  has  the  rectory  has  the  profits 
of  the  church,  out  ol  w  hich  the  rent  issues;  consequently  there  can 
be  no  bis  fieiiium  in  this  case,  because  by  the  dcniuud  of  the  advow- 
son of  the  rectory,  and  of  the  rent  issuing  out  of  the  rectory,  the 
demandant  recovers  more  than  by  a  demand  of  the  rectory  only: 
Another  error  assigned  was  in  the  demand  of  a  rent  or  pension  of 
four  marks  issuing  out  of  the  rectory,  «  hich  is  so  uncertain  a  de- 
mand, a  pension  being  a  different  tiling  from  a  lent,  and  recoverable 
in  the  Spiritual  Court;  but  this  was  disallowed;  because  it  is  pi. in 
there  is  but  one  sum  of  four  marks  demanded,  and  tlje  pension  or 
rent  must  be  synoiiymous  here,  because  they  are  demanded  as  issu- 
ing out  of  the  rectory;  therefore  the  pension  cannot  be  in  nature  of 
an  annuity,  which  charges  the  person  ordy,  because  it  is  e:£prcssly 
to  issue  out  of  the  rectory.  J'o/i/i.  23:  5  Co.  41,  o. 

In  a  writ  of  error  to  reverse  a  Common  Recovery,  the  error  insisted 
on  was,  that  the  warrant  of  attorney  of  the  vouchee  bore  date  before 
the  iiummoneas  ad  ivanan'.izand.  issued,  yet  the  judgment  was  affirm- 
ed, because  the  vouchee  may  come  in.  if  he  will,  before  the  Sm.- 
mon'ax  ad  ifarianiizand.  and  ni.4kc  liis  attorney;  therefore,  to  sup- 
port the  Common  Recovery,  it  shill  be  presumed  the  vouchee  was 
present  in  Court,  and  appointed  his  attorney;  and  so  the  dcdimut  for 
the  warrant  and  the  Summoneat  ad  ivarranUzand.  void.  1  i>id.  213:  1 
Lrv.  130:  Kai/iii.  70. 

RECOUPE,  from  the  Fr.  rrcoufter  j  The  keeping  back  or  stop- 
ping something  wliich  is  due;  and  in  our  Law,  we  use  it  for,  to  de- 
falk, or  discount;  as  if  a  person  hath  a  rent  of  ten  pounds  out  of  Cer- 
tain lands,  and  he  disseises  the  tenant  of  the  land;  in  an  assise 
brought  by  the  disseisee,  if  he  recover  the  luid  and  damages,  the 
disseisor  shall  rt^coii/ic  the  rent  due,  in  the  damages:  so  of  a  rent- 
charge  issuing  out  of  land,  paid  by  the  tenant  to  another  i^c.  he  may 
recou/te  the  same.  Terms  dr  Ley:  Dyer  2.  Sec  title  Set-off. 

RECUEANT,  I'r.]  Cowardly,  faint-hearted.  See  title  Champkm, 
RECTA  PRISA  REGIS,  The  King's  right  to  Prisage  or  taking 
of  one  butt  or  pipe  of  wine  before,  and  another  behind  the  roast,  as  a 
custom  for  every  ship  laden  with  wines.  Edv:.  I.  in  a  charier  of  many 
privileges  to  the  Barons  of  the  Ciiique-Ports,  discharged  ihcm  of 
this  duty.  Cotvrlt.  See  titles  Frisa^t-;  Cu.'i(oms  on  Merchandise. 

iU  CI  ITUUO.  Right  or  Justice;  sometimes  it  signifies  legal 
dues,  a  tribute  or  payment.  Leg.  Ed.  Coiji-ea.  c.  30:  Leg.  Hen.  I.  r.  6. 

RIXTO,  night;  Breve  de  Kecio;  A  ll'rit  „/  Right,  which  is  of  so 
high  a  nature,  that  as  other  writs  in  real  actions  are  only  to  recover 
the  possession  of  the  land,  isfc.  in  question:  this  aims  to  recover  the 
seisi;i,  and  the  property,  and  thereby  both  the  Rights  of  possession 
and  property  arc  tried  together.  Co.  Lit.  158.  See  title  Writ  of  Riglil. 
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It  hath  two  species:  Writ  of  Riglit-patent,  anj  Writ  of  Right- 
close:  the  first  is  so  called,  because  it  is  sent  open,  and  is  the  hiphcst 
wiit  of  all  others;  lying  for  him  who  hath  a  fee  simple  in  the  lands 
or  tenements  sued  for,  against  tenant  of  the  freehold  at  least,  and  in 
no  other  case.  F.  -V.  B.  1,2,  ISc.  But  this  writ  of  Right-patent  seems 
to  be  extended  farther  than  originally  intended;  lor  a  Writ  of  Right 
of  Dower,  which  lies  for  tenant  in  dower  is  jjatent,  as  appears  by 
A".  B.  7.  And  the  like  may  be  said  in  some  other  cases,  Tuhlc  iirg. 
Orig.  Also  there  is  a  special  Writ  of  Right-patent  in  Lmidun,  other- 
wise termed  a  Writ  of  Right  according  to  the  custom,  which  lietli 
of  lands  or  tenements  within  the  cily,  i^c.  The  writ  of  Right-patent 
is  likewise  called  brne  masnum  dc  Recto.  Reg.  Orig.  9:  /■'Iria,  Hi.  5. 
c.  32. 

A  Writ  of  Right-close  is  brought  where  one  holds  lands  and  tene- 
ments by  charter  in  anlicnt  demesne,  in  fee-simple,  fee  tail,  or  for 
term  for  life,  or  in  dower,  and  is  disseised;  it  is  directed  to  the  Bai- 
liff of  the  King's  manors,  or  to  the  lord  of  anlient  demesne,  if  the 
manor  is  in  the  hands  of  a  Subject,  commanding  him  to  do  Right  in 
his  Court:  This  writ  is  also  called  breve  /larvum  de  Reclo.  A.  B. 
1 1 :  Reg.  Orig.  9:  Britton,  c.  120. 

If  a  person  seised  in  fee-simple  dies  seised  of  such  estate,  and  a 
stranger  doth  abate  and  enter  into  the  land,  and  deforce  the  heir; 
the  heir  may  sue  a  Writ  of  Right-patent  against  the  tenant  of  the 
freehold  of  the  same  land,  or  an  assize  of  Mort  d'anceseor.  1 1         1 7. 

In  a  Writ  of  Right-patent,  the  demandant  is  to  count  of  his  own 
seisin,  or  of  the  seisin  of  his  ancestor;  if  one  bring  the  writ  as  heir 
10  an  ancestor,  he  may  lay  the  seisin  and  csplees  as  in  pernancy  of 
the  profits  of  the  lands  in  his  ancestors;  and  where  it  is  brought  by  a 
Bishop  or  Body-politic,  seisin  of  the  esplees  is  to  be  laid  in  them- 
selves, or  in  their  predecessors.  jYtw.  A'at.  Br.  10. 

Where  a  Writ  of  Right-close  is  directed  to  the  lord  of  whom  the 
lands  are  holden,  and  he  will  not  hold  his  Court  to  proceed  on  it;  a  writ 
shall  issue  requiring  him  to  hold  his  Court,  ts'r.  And  if  the  lord  hold 
his  Court,  but  will  not  do  the  demandant  right,  or  delay  it,  the  plea 
may  be  removed  by  the  writ  called  'Jolt  into  the  County-Court  of  the 
Shciiff;  and  from  thence  by  Heeordari  into  the  Common  Pleas.  jVeio 
.Vul.  Br.  6,  7.  Sec  title  Writ  of  Right. 

Glanvil  seems  to  make  every  writ,  whereby  a  man  sues  for  any 
thing  due  unto  liim,  a  Writ  of  Right,  c.  10 — 12. 

RECTO  DE  Advocatione  Ecci,esi.«,  A  Writ  which  lay  at  Com- 
mon Law,  where  a  man  had  right  of  advowson,  and  the  parson  of 
the  church  dying,  a  stranger  presented  his  clerk  to  the  church;  the 
party  %vho  had  the  right,  not  having  brought  his  action  of  quare  ijji/ie- 
dit  nor  darrein  firesentmrnt^  but  haviiig  suffered  the  stranger  to  usurp 
on  hint:  and  it  lay  only  where  an  advowson  was  claimed  in  fee  to  him 
and  his  heirs.  F.  .V.  B.  30.  See  title  .Mvowson  III.  3  Comm.  c.  16. 

RI'XTO  DE  CusTODiA  Terra  et  H.£bedis,  A  Writ  of  Right  of 
Ward.'\  A  Writ  which  lay  for  him  whose  tenant,  holding  of  him  in 
chivalry,  died  in  nonage,  against  a  stranger  who  entered  on  the  land, 
and  took  the  Ijody  of  the  heir.  By  the  utat.  12  Car.  2.  r.  24.  it  is  be- 
come useless  as  to  lands  holden  in  ea/iiie,  or  by  knight's-service;  but 
not  where  there  is  guardian  in  socage,  or  appointed  by  the  last  will 
and  testament  of  the  ancestor.  For  the  form,  sec  in  F.  -A".  B.  139: 
Ui-g.  Orig.  161. 
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Guardian  in  socage  was  always,  and  still  is,  entitled  to  an  action  of 

Ravh/imriit  of  Ward  (HavtalimrTi!  de  Gard;  see  tliat  title;)  if  his  ward 
or  pupil  be  taken  from  him;  but  then  he  must  account  to  his  pupil 
for  the  diimages  lie  so  recovers.  Hale  on  p.  A*.  B.  139.  And  as  he 
was  entitled  at  Common  Law  to  this  Writ  of  Right  of  Ward,  so  it 
seems  that  he  is  still  entitled  to  ibis  antiquated  remedy.  3  Comm.  141. 
But  a  more  speedy  and  summary  method  of  redressing  all  complaints 
relative  to  Wards  and  Guardians  hath  of  late  obtained,  by  an  appli- 
cation to  the  Court  of  Chancery:  which  is  llie  supreme  guardian,  and 
has  the  superintendent  jurisdiction  of  all  the  infants  in  the  kingdom. 
See  title  Guardian  1.  3,  4;  antl/a?6mi. 

RECTO  DE  Uotk;  A  W  rit  of  Right  of  Dower,  which  lies  for  a 
woman  who  has  received  pari  of  her  Dower,  and  demands  the  residue 
against  the  heir  of  the  husband,  or  his  guardian.  F.  A',  li.  7,  8.  147: 
Co.  l.ii.  32.  38.  Sec  lillc  i/ororr. 

RECTO  DE  DoT!^  usDE  Nihil  habet;  A  writ  of  Right  which 
lies  in  case  where  the  husband,  h.ivint^  divers  lands  or  tenements, 
hath  assured  no  Dower  to  his  wife,  and  she  ttiercby  is  driven  to  sue 
for  her  thirds  against  the  heir,  or  his  guardian.  Old  Airt.  Br.  6:  Reg. 
Orig  170.  Sec  lille  Llonir. 

RECTO  qL  ANDo(orquiA)  DoMixus  bf.misit;  A  writ  which  lieth 
where  lands  or  tenements,  in  the  seigniory  of  any  lord,  are  in  de- 
mand by  a  Writ  of  Right:  if  the  lord  in  sucli  case  holdeth  no  Court 
(or  hath  waived  liis  riijht)  at  the  prayer  of  demandant  or  tenant,  but 
sends  to  Ihc  King's  Court  his  writ  to  put  the  cause  tliither  for  that 
time,  (saving  to  him  at  other  times  tlie  right  of  his  seignions)  then 
this  writ  shall  issue  out  for  tlic  other  party,  and  hath  its  name  from 
the  words  therein  contained.     JV.  B.  16.  See  title  Writ  of  Kiglil. 

RECTO  DE  HATio.vABiLi  Parte,  A  Writ  of  Right  lying  between 
privies  in  blood,  as  brothers  in  GavtU-ind,  sisters,  and  other  coparr 
ccncrs,  for  land  in  fee-simple.  If  there  be  two  sisterSj  and  the  ances- 
toi'  dicth  seised  of  land  in  fee,  and  one  of  the  sisters  enters  into  die 
whole,  and  deforces  the  other,  she  who  is  deforced  shall  have  the 
Writ  of  Right  de  rationabiti  Parte;  to  have  her  rtasonabte  or  pro- 
portionable Fart:  And  if,  where  there  are  two  sisters,  after  the  death 
of  the  ancestor  they  enter  and  occupy  in  common  as  coparceners, 
and  then  one  of  them  deforce  the  other  to  occupy  that  which  is 
appendant  or  appurtenant  to  the  messuage  fsfc.  which  they  have  in 
coparcenary;  she  who  is  deforced  shall  have  tliis  writ.  Also,  if  the 
ancestor  were  disseised  of  lands,  and  dieth,  and  one  sister  entereth 
into  the  whole  land,  and  deforceth  her  sister,  she  shall  have  the  writ 
against  her  other  sister:  For  it  lieth  as  well  on  a  dying  seised  of  the 
ancestor,  if  one  sister  enter  on  all,  as  where  the  ancestor  doth  not 
die  seised;  and  it  is  a  writ  of  right-patent,  IJfc.  J'..V,  B.  9:  jYcv>  jVat. 
Br.  19,  20. 

In  this  writ  the  demand  shall  be  of  a  certain  portion  of  land,  to 
hold  in  severalty;  and  voucher  and  view  do  not  lie  in  it,  because  of 
the  privity  of  blood;  but  in  a  raiionabiti  Parle  the  view  was  granted, 
ail.  \i  H.  b;  for  that  the  ancestor  did  not  die  seised,  (Jfe.  The  process 
on  the  writ,  after  removing  into  C.  B.  is  Summons,  Grand  Cape, 
and  Petit  Cu/ie,  he.  i'.  X.  B.  9.  See  Booth  on  Real  .dctions. 

RECTO  suK  Disclaimer,  A  Writ  which  lies  where  the  lord,  in 
the  Court  of  Common  Pleas,  avows  on  his  tenant,  and  the  tenant  dis- 
claims to  hold  of  him;  on  which  Disclaimer  the  lord  shall  have  this 
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wrii;  and  if  he  avers  and  proves  that  the  land  is  holdcn  of  him,  he 
shall  recover  back  the  land  from  the  tenant  for  ever:  lliis  writ  is 
grounded  on  the  statute  of  li'estm.  2.  c.  2.  Old  Aat,  Br.  150.  See 
title  Disclaimer. 

RECTOR,  /.a;.]  A  Governor;  Rtctor  Ecclesia  Parochialism  Is  he 
who  hath  the  charge  and  cure  of  a  parish  church.  It  has  been  held, 
that  Rector  Ecclfnia  is  one  who  hath  a  parsonage  where  there  is  a 
vicarage  endowed.  And  when  dioceses  were  divided  into  parishes, 
the  Clergy  who  had  the  charge  in  those  places  were  called  Rectors; 
afterwards,  when  their  rectories  were  appropriated  to  monasteries, 
iT'c.  the  Monks  kept  the  great  tithes;  but  the  Bishops  were  to  take 
care  that  the  Rector's  place  should  be  supplied  by  another,  to  whom 
he  was  to  allow  the  small  liihcs  for  his  maintenance;  and  this  was. 
ihe  Vicar.  Sec  lilies  Parson;  Vicar. 

Rectorial  Tithes;  See  title  Tithes. 

REC  TORY,  Jiecloria.^  Is  taken  pro  inte^rd  Ecctcsid  Parochially 
eum  omnibus  svis  juribtis^fradiis^  decimis^  uliisquc  /irovcntuum  s/iecie- 
hus.  Spelm.  Also  the  word  Jitctoria  iiath  been  often  applied  to  the 
Rector's  mansion,  or  parsonage-house.  Paroch.  jintitj.  549.  See  titles 
Parson;  Parnonage. 

RECTUM,  Right;  antienlly  used  for  a  trial  or  accusation.  Bract, 
lib,  3. 

Rectum  esse;  See  Rectus  in  Curid. 

Rectum  rogare.  To  petition  the  Judge  to  do  Right.        Inx.c.  9. 

Rectum,  Starr  ad  Rectum,  To  stand  trial  at  Eaw,  or  abide  by  the 
justice  of  the  Court.  Ht,ved.  655. 

RECTUS  IN  CURIA,  i-  e.  Right  in  Court;  one  who  stands  at  the 
bar,  and  no  man  objects  any  offence  against  him.  Smith  de  Re/iub. 
jingl.  lib.  2.  c.  3.  When  a  person  outlawed  hath  reversed  the  outlawry, 
so  that  he  can  participate  of  the  benefit  of  the  Law,  he  is  said  to  be 
Rectus  in  Curia. 

RECUSANTS;  See  title  Pa/iists^  I.  2;  and  also  titles  Oaths;  A'ou- 
conjormiats. 

RED,  Sax-  r<frf.J  Advice;  and  rt  dbana  is  one  who  advised  the  death 
of  another.  Sec  Dcdbana. 

Red  Book,  of  the  ExcHEquER,  IJber  Rubeus  Scaccarii.~\  An  an- 
cient record,  wherein  are  registered  the  names  of  those  who  held 
lands  fier  Baroniam  in  the  time  of  Hen.  II.  Ryley  667.  It  is  a  manu- 
script volume  of  several  miscellaneous  treatises,  in  the  keeping  of 
the  Kind's  Remembrancer,  in  his  office  in  the  exchequer;  and  hath 
some  things  (as  the  number  of  the  hides  of  lands  in  many  of  our 
counties,  c^c.)  relating  to  the  times  before  the  conquest.  There  is 
likewise  an  exact  collection  of  the  escuages  under  King  Nen.  1., 
Rich.  II.,  and  King  John;  and  the  ceremonies  used  at  the  coronation 
of  Queen  Eleanor^  wife  to  King  Ht  n.  HI.,  iJfc. 

REDDENDUM,  Is  used  substantively  fur  the  clause  in  a  lease, 
whereby  the  rent  is  reserved  to  the  lessor;  which  antienlly  consisted 
of  corn,  flesh,  fish,  and  other  victuals.  2  Rejt.  72. 

In  debt  for  rent,  the  plaintiff  declared  on  a  lease  mride  25  .August 
11  n'.  3.  of  a  messuage,  is^c.  for  seven  years,  to  commence  from 
the  24th  day  oi'  June  before;  Reddendum  quarterly  at  .Michaehnas,  St. 
Thomas's  day,  1-ady-day^  and  JMidnummer^xhTCc  pounds  ten  shillings, 
the  first  payment  to  be  made  at  i^Jichadma^  then  next;  und  assigned 
for  breach  that  fourteen  pounds  of  the  rent  was  in  arrear  for  one- 
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year,  encHng  24  December  anno  13  tVil.  And  on  demui  ier  to  this 
declaration,  h  was  objected  that  on  this  lease  there  «as  no  jeai 
could  be  ended  on  the  24ih  of  Deccmb<r,  but  on  St  Thomaii'»  day, 
according  to  the  Reddendum;  which  was  held  to  be  true,  because 
where  special  days  are  limited  in  the  Reddendum^  the  rent  must  be 
computed  from  those  days,  not  according  to  the  /laictidum;  and  that 
the  rent  is  never  computed  from  the  habendum,  but  when  the  Red- 
dendum is  general,  i.  e.  paying  quarterly  so  much.  1  Salk.  141.  See 
titles  D(V</ II.;  /frn;,- Z.(-a*(-. 

RliDDIDIT  SE,  }falh  rendered  himnelf.']  Where  a  man  procures 
bail  for  himself  to  an  action  in  any  Court  at  Law;  if  the  party  bailed, 
at  any  time  before  the  return  of  the  second  scire  faciaa  against  the 
bail,  renders  himself  in  discharge  of  his  bail,  they  are  thereby  dis- 
charged. 2  Lill.  Abr.  430.  See  titles  Bail;  Scire  facim  against  Bail. 

REDDI'XWRIUS,  A  Renter;  /if  rfrf/fariuni,  a  Rental  of  a  manor,  or 
other  estate.  Cartu/ar.  Jbbat.  Glaslon.  MS.  92. 

REDDITUJN,  Hedditio.'\  A  surreiulcring  or  restoring;  being  also 
a  judicial  acknowledgment  that  the  thing  in  demand  belongs  to  the 
demandant,  and  not  to  the  person  so  surrendering.  See  stai.  aniij.  34 

35  //.  8.  e.  24. 

REDDITUS  ASSISUS,  A  set  or  standing  Rent.  See  Jssism. 

REDEEMABLE  RIGHTS.  Those  righls  which  return  to  the 
conveyor  or  disposer  of  land,  (sfc.  upon  payment  of  the  sum  for  which 
such  rights  are  granted.  See  titles  Morigage;  Hcnl-Charge,  &c. 

RE-DELIV'ERY,  A  yielding  and  delivery  back  of  a  thing:  if  a 
person  has  committed  a  robberj-,  and  stolen  the  goods  of  another,  he 
cannot  afterwards  purge  the  offence  by  any  Re-delivery,  iJ'r.  Co.  Lin, 
69:  H.       C.  72.  See  titles  Robbery;  Larceny. 

RE-DEMISE,  A  re-granting  of  lands  demised  or  leased.  See  De- 
mise and  Re-demise . 

REDEMPTION,  Redemfiiio.^  A  Ransom  or  Commutation:  By  the 
old  Saxon  Laws,  a  man  convicted  of  a  crime  paid  such  a  fine  accord- 
ing to  the  estimation  of  his  head,  /iro  redem/itione  sua. — Redemp- 
tion is  also  applied  to  the  payment  of  Mortgages,  8cc.  See  that  title. 

RE-DISSEISIN,  Re-disseisina.l  A  Disseisin  made  by  him,  who 
once  before  was  found  and  adjudged  to  have  disseised  the  same  man 
of  his  lands  or  tenements;  for  which  there  lies  a  special  writ  called  a 
Writ  of  Re-disseisin.  Old. Vat.  Br.  106:  F..V.  B.  188.  See  this  Diet, 
lilies  Disseisin;  jlssise  o/ .\''ovel  Disseisin. 

REDRESS  OE  INJURIES.  The  more  effectually  to  accomplish 
the  Redress  of  Injuries,  Courts  of  Justice  are  instiiuled  in  every  civi- 
lized society,  in  order  to  protect  the  weak  from  the  insults  of  the 
stronger;  by  expounding  and  enforcing  those  laws,  by  which  rights 
are  defined,  and  wrongs  prohibited:  This  remedy  is  therefore  prin- 
cipally to  be  sought  by  application  to  these  Courts  of  Justice;  that  is 
by  civil  suit  or  action.  3  Comm.  2. 
'  REDUBBERS,  Those  that  buy  stolen  cloth,  and  turn  it  into  some 
other  colour  or  fashion,  that  it  may  not  he  known  again.  Britlon,  c.  29: 
3  Inst.  134:  Slat,  tl'nllie,  12  E.  1.  c.  4. 

REDUCTION,  The  Scotc/i  term  for  an  action  for  the  purpose  of 
repealing  or  rendering  null  and  void  some  deed  or  claim  against  the 
party. 

Rkdi'ction,  and  Redu ctios-impbob.vtion.  The  Reduction  is  a 
rescissory  action  by  which  deeds,  serviecs.  decrees,  or  illegal  acts  by 


423 


any  body  corporate,  may  be  rendered  void.  The  action  of  Reductios 

hus  a  certification  which  renders  the  deed  called  for,  and  not  produc- 
ed, incapable  of  receiving  any  effect  until  it  be  produced.  The  action 
of  Improbation  is  founded  on  actual  forgery,  and  the  certification 
thereon  has  the  effect  of  rendering  the  deed  called  for,  and  not  pro- 
duced, for  ever  void  and  null.  The  junction  of  the  two  actions,  which 
forms  what  is  called  the  Reduction-improbation,  confers  on  the  sim- 
ple Reduction  all  the  efficacy  of  the  Improbation,  and  secures  the 
person  who  uses  it  from  all  future  trouble  from  the  deed  called  for,  if 
it  be  not  produced  in  the  action.  Btll'a  Sc  Ach  Did. 

Rt.-ENTRV,from  the  Fr.  rentrer^  ruraus  intrarc.'\  The  resuming 
or  retaking  a  possession  lately  had;  as  if  a  man  makes  a  lease  of  lands, 
cj'c.  to  another,  he  thereby  quits  the  possession;  and  if  he  covenants 
with  the  lessee,  that,  for  non-payment  of  rent  at  the  day,  ii  shall  be 
lawful  for  him  to  re-enter;  this  is  .  s  much  as  if  he  conditioned  to  take 
again  the  land  into  his  own  hands,  and  to  recover  the  possession  by 
his  own  act,  wUhout  assistance  of  the  Law.  But  words  ui  a  deed  give 
no  Re-entry,  if  a  cUuse  of  Re-entry  be  not  added.  IVood's  Imt.  140. 

One  n>ay  reserve  a  rent  on  condition  in  a  feoffmen.t,  lease,  ts^c.  that 
if  the  rent  is  behind  he  shall  re-enter,  and  hold  the  lands  till  he  is 
satisfied,  or  paid  the  rent  in  arrear;  and  in  this  case  if  the  rent  is 
behuid,  he  n»ay  re-enter;  though  when  the  feoffee,  ^c;  pays  or  tenders 
on  the  land  all  the  arrears,  he  may  enter  again.  And  the  feoffor,  Ifc. 
by  this  Re-entry,  gaineth  no  estate  of  freehold,  but  an  interest,  by  the 
agreement  of  the  parties,  to  take  the  profits  in  the  nature  of  a  dis- 
tress; Here  the  profits  shall  not  go  in  part  of  satisfaction  of  the  rent; 
but  it  is  otherwise  if  the  feoffor  was  to  hold  the  land  till  he  ^'as  paid 
by  the  profits  thereof.  Liii.  327:  Co.  I.iu.  203. 

'I'he  distinction,  when  the  profits  taken  by  the  lessor  after  entry  are, 
and  when  they  are  not,  to  be  in  satisfuclion  of  the  rent,  is  not  admit- 
ted in  equity;  for  the  Courts  of  Equity  will  always  make  the  lessor 
account  to  the  lessee  for  the  pi-ofits  of  the  estate,  'during  the  time  of 
his  being  in  possession  of  it:  and  decree  him,  after  he  is  satisfied  the 
rem  in  arrear,  and  the  costs,  charges,  and  expences  attending  his 
entry,  and  detention  of  the  lands,  to  give  up  the  possession  to  the  les- 
see; and  deliver  and  pay  him  the  surplus  of  the  profits  of  the  estate) 
and  the  money  arising  thereby.  I  Iiint.  283,  (a)  in  n. 

All  persons  who  would  re-enter  on  their  tenants  for  non-payment 
of  rent,  are  to  make  a  demand  of  the  rent;  and,  to  prevent  the  Re-en- 
try, tenants  arc  to  tender  their  rent,  <sfc.  1  Insi.  201.  If  there  is  a  lease 
for  yeai*s  rendering  rent,  with  condition,  that,  if  the  lessee  assigns  his 
term,  the  lessor  may  re-enter;  and  the  lessee  assigneth,  and  tlie  les- 
sor receiveth  the  rent  of  the  assignee,  not  knowing  or  hearing  of  the 
assignment,  he  may  re-enter  notwithstanding  the  acceptance  of  the 
rent  3  Krfi.  65:  Cro.  Eliz.  533.  See  further,  title  Rnii. 

A  feoffment  may  be  made  upon  condition,  that  if  the  feoffor  pay  to 
the  feoffee,  iSc.  a  certain  sun»  of  money  at  a  day  to  come,  then  tlic 
feoffor  to  re-enter,  is'c.  Liii.  §  322.  See  titles  C/ir;  Entry. 

REEVE-LAND;  See  Rcvrland. 

RE-EXCHANGE,  The  like  sum  of  money,  payable  by  the  drawer 
of  a  Bill  of  Exchange,  which  is  returned  protested,  as  the  Exchange 
of  the  sum  mentioned  in  the  bill,  is,  back  again  to  the  place  whence 
it  was  drawn.  I.rx  Mcrcai.  98.  See  title  Bill  of  Exchange. 

RE-EXTENT,  A  second  extent  on  lands  or  tenements,  on  com- 
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plaint,  that  the  former  was  partially  made,  Lfc.  Broke,  Sec  title 
Erlent. 

Rli-l"A-LO,  The  abbreviation  of  Kecordari  facicK  lui/uelam;  Sec 
that  title. 

K12KARE,  froiti  Sax.  reaf,  or  rttfan.]  To  Ixjicavc,  lake  away,  or 
rob.  Leg.  Urn.  1.  c.  83. 

REKKRENCIC,  The  sending  any  matter  by  the  Court  of  Chancery 
to  a  Master;  and  by  the  Courts  at  Law  lo  a  Prothonotary,  or  Second- 
ary, to  examine  and  report  to  the  Court. 

In  Chancery,  by  order  of  Couit,  irregularities,  exceptions,  matters 
of  account,  tJ'c.  are  relerred  lo  the  examination  of  a  master  of  that 
Court.  In  the  Court  of  li.  R.  matters  concerning  the  proceedings  in 
a  cause,  by  eiihcr  of  tlie  parties,  arc  proper  matters  of  Reference  un- 
der the  Secondary,  and  for  him  in  some  ordinary  aises  to  compose 
the  difi'erences  betwixt  them;  and  in  others  to  make  his  report  how 
the  matters  stand,  that  the  Court  may  settle  the  differences  according 
to  their  rules  and  orders. 

If  a  question  of  mere  law  arises  in  the  course  of  a  cause  in  Chance- 
ry, as  whether,  by  the  words  of  a  will,  an  estate  for  life  or  in  tail  is 
created;  or  whether  a  future  interest  devised  by  a  testator  shall  ope- 
rate as  a  remainder  on  an  cxcculor)-  devise;  it  is  ihe  practice  of  that 
Court  to  refer  it  to  the  opinion  of  the  Judges  of  the  Court  of  K.  B.  or 
C.  J',  upon  a  case  stated  for  that  purpose,  wherein  all  the  material 
facts  are  admitted,  and  the  point  of  law  is  submitted  lo  iheir  decision; 
who  thereupon  ha\'c  it  solemnly  argued  by  counsel  on  both  sides,  and 
certify  their  opinion  to  the  Chancellor:  and  sn  such  a  certificate  the 
decree  is  usually  foumled.  It  seems  that  the  Master  of  the  Rolls,  sit- 
ting for  the  Chancellor,  may  make  such  Reference;  but  not  when  sit- 
ting at  the  Rolls.  2  Hro.  C.  C.  88.  The  Court  of  Exchequer  is  both 
a  Court  of  Law  and  E(iuity;  therefore,  if  a  question  of  mere  Law 
arises  in  the  course  of  the  exercise  of  its  equitable  jurisdiction,  the 
Barons  will  decide  upon  it  in  that  suit,  without  referring  it  to  another 
juris<liction.  3  Cojnm.  452,  3.  and  n. — As  to  Reference  to  Arbitration, 
see  title  jlward. 

REFERENDARY,  Kr/erendarius."]  An  Officer  abroad,  of  the  same 
nature  as  Masters  of  Request  were  to  the  King  among  us;  The  Re- 
ferendaries being  those  who  exhibit  the  petitions  of  the  people  to 
the  King,  and  acquaint  the  Judges  with  his  commands.  And  there 
was  such  an  Officer  in  the  time  of  the  English  Saxoni  here.  S/ielmaa. 

REFORMATIOX  (JF  RELIGION;  The  change  from  the  Ca- 
tholic to  the  Protestant  Religion,  and  the  destruction  of  the  Power  of 
the  Pope  in  these  kingdoms;  which  commenced  in  the  reign  of  Nen. 
VIII.,  and  was  established,  after  some  interruption,  in  the  reign  of 
Queen  Klizubi-lh;  and  finally  sanctioned  at  the  Revolution,  on  the  ab- 
dication o!  Jame«^\.  See  titles  Paltinis;  Uni/ormilu;  Church;  kc.  In 
•to/land  wliat  is  called  the  Reformation,  took  place  in  1560,  and  was 
established  by  the  Act  1567.  c.  2. 

REFUSAL,  Is  where  one  hath  by  Law  a  right  and  power  of  hav- 
ing or  doing  something  of  advantage  to  him,  and  he  declines  it.  See 
title  lixecutor. 

There  is  a  Refusal  by  the  Bishop  to  admit  a  clerk  presented  to  a 
church,  for  illiteratu'.e,Vf.;  in  which  case,  if  a  Bishop  once  refuses 
a  clerk  for  insufficiency,  he  cannot  accept  of  him  afterv.  ards,  if  a  new 
clerk  is  presented.  5  Krti.  58:  Cro.  Eli:.  27.  See  titles  Parcm;  Quarc 
Iitijicdil. 
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In  Trover,  a  demand  of  the  goods,  and  Refusal  to  deliver  them, 
must  be  proved,  isfc.  10  Re/i.  55.  See  lule  Trover. 

KKGALE  EPISCOPORUM,  The  temporal  rights  and  privileges 
«f  a  Bishop.  Brad'j. 

REGALES,  The  King's  servants  or  officers.  WaUingham.  mnno 
1291. 

REGAL  FISHES,  Whales  and  sturgeons,  some  add  porpoises. 
See  iiai.  aniii/.  I  litiz.  c.  5;  and  this  Dictionary,  titles  King;  Queen. 

REGAL1.\,  Jura  omnia  ad  /'ucum  s/wcfantia;  S/ielman.'\  The 
Royal  Rights  of  a  King,  which  the  Civilians  reckon  to  be  six,  viz. 
Power  of  judicature;  of  life  and  death;  of  war  and  peace;  masterless 
good:,  as  waifs,  cstrays,  is'c;  assessments;  and  minting  of  money.  See 
title  King. 

The  Crown,  sceptre  with  the  cross,  sceptre  with  the  dove,  St.  Ed- 
TOurrf's  staff,  four  several  swords,  the  globe,  the  orb  with  the  cross, 
and  other  articles  used  at  the  Coronation  of  our  Kings,  are  common- 
ly culled  the  Regalia.  See  the  relation  of  the  Coronation  of  King 
Charles  II.  in  Bakcr*s  Chronicle. 

Regalia  is  sometimes  taken  for  the  dignity  and  prerogative  of  the 
King;  and  these  the  feodal  writers  distinguish  into  the  majvra  anc'. 
minora  Regalia:  The  former  comprehending  what  relates  to  his  power 
and  dignity:  the  latter  to  his  jiscal  or  pecuniary  prerogatives.  1 
Comm.  241.  Sec  title  King  V. 

Regalia  is  also  taken  for  those  rights  and  privileges  which  the 
church  enjoys  by  the  grants  and  other  concessions  of  Kings,  aiKi 
sometimes  for  the  patrimony  of  the  Church;  as  Regalia  Sancii  Pctriy 
&c.  It  signifies  alsw  those  lands  and  hereditaments  which  have  been 
given  by  Kings  to  the  Church,  viz.  Cepimns  in  matium  nostram  baro- 
niam  ist  Regalia  qux  arcliie/iiscofms  Kborum  de  nobis  tenet.  Prijnn.  lib, 
Angl.  ii.  231.  These,  whilst  in  the  possession  of  the  Church,  were 
subject  to  the  same  services  as  all  other  temporal  inheritances:  and 
after  the  death  of  the  Bishop,  they  of  right  returned  to  the  King,  un- 
til he  invested  another  » ith  them;  which,  in  the  reign  of  li'itliam  the 
Conqueror,  and  some  of  his  immediate  successors,  was  often  ne- 
glected or  delayed;  and  as  often  the  Bishops  complained  thereof. 
This  appears  in  Ordericus  Viiatis.,  lib.  10,  and  other  writers  in  those 
days.  .Yeubrigensis,  lib.  3.  cap.  26.  tells  us,  they  complained  against 
Henry  II.  for  the  same  cause. 

Reg.ili.i  facehe,  to  do  homage  or  fealty  when  he  is  invested  with 
the  Regalia.  Malmsbury,  de  Oesii\  Pontificum.,  ft.  129,  de  Anselmo. 

REG.ALITY,  Was  a  territorial  jurisdiction  m-Scoiland  granted 
with  land  from  the  Crown.  The  lands  were  said  to  be  given  in  libe- 
rani  Rega/itaiem;  and  the  persons  receiving  the  right  were  termed 
Lords  of  Regality.  The  civil  jurisdiction  of  the  Lord  of  Regality  was 
equal  to  that  of  the  Sherift;  but  his  criminal  jurisdiction  was  iimch 
more  unbounded,  as  he  was  competent  to  judge  in  the  four  pleas  of 
the  crown,  and  possessed  the  same  criminal  jurisdiction  with  the  Jus- 
ticiary, excepting  in  thejcase  of  treason;  and  a  crimiii.d  amenable  to  a 
Court  of  Regality  might  have  been  replcdged  from  the  Sheriff,  or 
even  from  the  Court  of  Justiciary.  These  jui  isdictions  were  abolished 
by  the  operation  of  the  statute  20  Geo.  2.  c.  50. 

REG.\RD,  Regardum;  rctvarttiim:  I'r.  regard;  aspectns,  respectua.^ 
Signific  ,  generally,  any  care  or  diligent  respect:  yet  it  hath  also  a 
special  acceptation,  wherein  it  is  only  used  in  matters  of  the  Eoresli 
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eilhci-  for  the  olTice  of  Reijarder,  or  foi'  llic  cuinpass  of  llic  ground  be-, 
loiisiiig  to  that  office.  Crom.  Jur.  175.  199.  Touching  the  former.see 
Maiiiuood,  /lari  1.  194  iff  \'JH.  And  touching  the  second  significa- 
tion, ihe  conipabS  of  the  Kegarder's  charge  is  the  wliolc  Forest;  that 
is,  .ill  the  gi'ound  which  is  parcel  of  the  forest,  for  there  may  be  woods 
within  the  liniils  of  the  forest,  that  arc  no  parcel  thereof,  and  those 
arc  without  the  Regard.  Mamuood^  fiart  I.e.  7.  num.  4.  And  see  Ktat. 
20  Car.  2.  r.  3.  As  10  the  C  ourt  of  Regard,  and  the  office  of  Kegarder, 
see  ihis  Diciionary,  title  J-'orrst. 

RWi.AKUANT,  /■>.  seeing,  marking,  vigilant.]  As  a  Villein  Re- 
gardant was  called,  Regardant  to  the  Manor,  because  he  had  the 
charge  to  do  all  base  services  within  the  same,  and  to  see  the  same 
freed  of  all  things  that  might  annoy  it.  This  word  is  only  applied  to 
a  villein  or  nicf,  yet  in  old  books  it  was  sometimes  attributed  to 
services.  1  Imt.  120.  A  \'illein  Regardant^  it  seems,  was  rather  so 
called  because  annexed  to  the  manor;  regarding^  or  relating  to  it. 
Sec  titles  Villein;  Tenure. 

RICGAUDKR,  Kegardaior,  Ft.  regradeur,  «/irc/a«r.]  The  olficer 
of  the  King's  forest,  who  is  sworn  to  make  the  regard  of  it;  and  has 
been  used  in  anticnt  time,  to  view  and  in(|uirc  of  all  offences  of  the 
forest,  as  well  of  vert  as  of  venison;  and  of  concealment  of  any  offen- 
ces or  defaults  of  the  foresters,  and  all  other  officers  of  the  King's 
Forest,  relating  to  the  execution  of  tlicir  offices,  <ffc.  Cromji.  Juried, 
1 53:  Manivood. 

This  officer  was  ordained  in  the  beginning  of  the  reign  of  Henry 
II.  Regarders  of  the  Forest  must  make  their  regard,  before  any 
General  Sessions  of  the  Forest,  or  Justice  Seat,  can  be  holden;  wheo 
the  Regarder  is  to  go  through  the  Forest,  aitd  every  bailiwick,  to  see 
and  inquire  of  the  trespasses  therein;  ad  videndum,  ad  inquirendum, 
ad  inbre\tiandum,  ad  ecrtijicaridum,  &c.  AIan-.v.  ftart  \.  fi.  194.  A 
Regarder  may  be  made  either  by  the  King's  letters  patent;  or  by  any 
of  the  Justices  of  the  forest,  at  the  General  Eyre,  or  such  times  as 
the  regard  is  to  be  made,  <ffc.  Manw.  See  title  Forest. 

REGE  INCONSULTO,  A  Writ  issued  from  the  King  to  the 
Judges,  not  to  proceed  in  a  cause  which  may  prejudice  the  King, 
until  he  is  advised. 

James  I.  granted  the  office  sufiersedeas  in  C.  S.  to  one  Afitefiel, 
and  thereupon  Brownhiv,  Chief  Prothonotary,  brought  an  assise 
ag.iinst  him;  and  the  defendant  .Mitc/tel  obtained  the  King's  writ 
to  the  judges,  reciting  the  grant  of  this  office,  commanding  them  not 
to  proceed  Hegt  inconsulto;  And  it  was  argued  against  the  writ,  that 
the  Cotirt  might  proceed,  because  the  \s  rii  doth  not  mention  that 
the  King  had  a  title  to  the  thing  in  demand,  nor  any  prejudice  which 
might  happen  to  the  King,  if  they  should  proceed:  The  cause  was 
compromised.  Mo'jr  844. 

A  Kege  inconsulto  may  be  awarded,  not  only  for  the  party  to  the 
plea,  but  on  suggestion  of  a  stranger;  on  cause  shewn  that  the  King 
may  be  prejudiced  by  the  proceeding,  iffc.  Jen!:.  Cent.  97. 

A  Writ  of  liege  incomuUo  docs  not  lie,  hut  when  it  appears 
plainly  to  the  Court,  that  the  party's  title  is  in  disaffirmance  of  the 
King's  title  Hurdr.  179. 

When  the  defendants  will  not  pray  in  aid,  this  writ  is  in  nature 
thereof,  to  inform  the  Court  how  it  co.irerns  the  Crown,  and  to  in- 
hibit their  proceedings.  See  9  He/i.  16.  a:  Cro.  JiUz.  41".  Whcie  the 
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tenant  or  defendant  does  not  pray  in  aid,  but  a  writ  tic  Domino  Rege 
inconsullo  is  brought,  and  directed  to  the  Judges,  and  it  appears  to 
the  Court,  that  the  cause  is  not  available  or  sufficient  in  Law,  ihe 
Court  ought  to  disallow  the  writ,  and  proceed  in  the  action;  and  if 
the  cause  appears  to  the  Court  to  be  just  and  lawful,  and  not  brought 
for  delay,  then  the  Judges  ought  to  surcease.  See  2  Inst.  269;  ^nd. 
280:  .Wo.  42  I .  .\nd  further  Vin.  ^ibr.  title  Hige  inconsullo. 
RKGENT;  See  titles  King  V.  2:  Qucin. 

!:EGIAM  MAJIiSTATEM,  A  Collection  of  the  antient  Laws  of 
Scotland:  Another  of  these  books  is  entitled  Qui>niam  ./luachiamenia^ 
both  being  termed  from  the  Initial  Words.  The  Regiam  Majestatem 
is  said  to  have  been  compiled  by  order  of  David  \.  King  of  Scotland; 
who  reigned  from  1 124  to  n.s3. 

■REGU)  ASSENSU,  a  Writ  whereby  the  King  gives  his  Royal 
Assent  to  the  election  of  a  Bishop.  Heg.  Orig.  294. 

REfilS  TER,  more  correctly  Krgisirar;  Ktgisirarius.^  An  officer 
who  writes  and  keeps  a  Registry.  See  Hrgistry. 

Register  is  the  name  of  a  book,  wherein  are  entered  most  of  the 
forms  of  writs,  original  and  judicial,  used  at  Common  Law,  called 
the  Register  of  Writs.  Coke  affirms,  that  this  Register  is  one  of  the 
most  antient  books  of  the  Common  Law.  Co.  Lit.  159. 

Blackstone  terms  it  the  most  antient  and  highly  venerable  collec- 
tion of  legal  forms,  upon  which  Fiizhrrbrrt's  .Yaiura  Brevium  is  a 
comment:  and  in  which  every  man  who  is  injured  will  be  sure  to 
find  a  method  of  relief,  exactly  adapted  to  his  own  case,  described 
in  the  compass  of  a  few  lines,  and  yet  without  the  omission  of  any 
material  circumstance.  3  Comm.  18.!. 

REGISTRY,  RegisiTum,  from  the  old  Fr,  gisler,  i.  e.  in  lecto 
refioneTe.~\  Properly  the  same  with  Repository:  The  office  books,  and 
rolls  wherein  the  proceedings  of  the  Chanccrj-,  or  any  Spiritual 
Court,  are  recorded,  isfc.  are  called  by  this  name. 

Registrv,  or  Register  of  the  P.\rish  Ckc'Rch,  Regisirum 
Ecclcsia  Parocliialis.']  That  wherein  baptisms,  marriages,  and  burials 
are  registered  in  each  Parish  every  year;  which  was  instituted  by 
Lord  Cromwell^  anno  13  Henry  VIII.,  while  he  was  vicar  general  to 
that  King. 

These  Parish  Registers  are  to  be  subscribed  by  the  Minister  and 
Churchwardens;  and  the  names  of  the  persons  shall  be  transmitted 
yearly  to  the  Bishop,  tJ'f.  Sec  title  Marriage. 

Register,  or  Registry  of  Deeds.  The  registering  of  Deeds 
and  Incumbrances  is  a  great  security  of  titles  to  purchasers  of 
Lands,  and  to  mortgagees;  and  some  law  s  have  been  made  requiring 
the  same.  By  slat.  2  Mn.  c.  4,  A  Registry  is  to  be  kept  of  all  Deeds 
and  Conveyances  affecting  lands,  executed  in  the  JVest  Riding  of 
Yorkshire.,  and  a  public  office  erected  for  that  purpose;  and  the 
Register  is  to  be  chosen  by  freeholders  having  iOOl./icr  annum^  &c. 
The  Stat.  6  .^nn.  c.  35.  ordains,  that  a  Memorial  and  Registry  of  all 
Deeds,  Conveyances,  Wills,  isfc.  which  aff  ect  any  lands  or  tenements, 
shall  be  made  in  the  East  Riding  of  the  county  of  York;  and  the 
Register  is  to  be  sworn  by  the  justices  in  Quarter  Sessions,  and 
every  leaf  of  his  book  signed  by  two  Justices. 

By  slat.  8  Geo.  2.  c.  6.  A  Registry  shall  be  of  all  Deeds  made  in 
tlie  .Vorih  Riding  of  the  county  of  York.  Memorials  of  ^\^lls  must 
be  registered  within  six  months  after  the  death  of  the  testator;  the 
Register  neglecting  his  duty,  or  guilty  of  fraudulent  practice*,  shajt 
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forfeit  his  oflice,  and  pay  treble  damages;  and  persons  counterfeiting 
any  Memorial,  iSc.  be  liable  to  the  common  penalties  of  forgery. 

By  »/a/.  7  .inn.  c.  20.  A  Memorial  and  Kegistry  is  to  be  made  of 
all  Deeds  and  Conveyances,  and  of  all  Wills,  whereby  lands  are  af- 
fected, (Jfc.  in  the  county  of  Middleatx,  in  the  like  manner  as  in  the 
Wtst  and  East  Hidings  of  Yorkxhirf. 

Deputy  of  ihc  Chief  Clerk  of  ihe  King's  Bench,  appointed  a  Regis- 
ter for  Middlesex,  instead  of  the  Chief  Clerk.  25  Geo.  2.  r.  4. 

It  is  provided,  by  arat.  5  .'Inn.  c.  18.  and  6ubsec|uent  statutes,  that 
Bargains  and  Sales  may  be  inroUcd  with  the  Register,  and  shall  be 
as  valid  as  if  inrolled  according  to  slal.  27  H.  8.  c.  16.  See  titles  Bar- 
gain and  Sale;  Inrolment. 

It  is  observed  by  B/aekgtone^  that  however  plausible  these  Provi- 
sions as  to  a  Registry  may  appear,  in  theory,  to  remedy  the  in- 
convenience arising  from  the  want  of  notoriety  attendant  on  modem 
Deeds,  it  has  been  doubled  by  very  competent  judges,  whether  more 
disputes  have  not  arisen  in  those  connlies,  by  the  inattentions  and 
omissions  of  parties,  than  have  been  prevented  by  the  use  of  Regis- 
ters. 2  Comm.  c.  20. 

By  these  statutes,  Deeds,  Conveyances,  and  Wills,  shall  be  void 
against  subsetjuent  purchasers  or  mortgagees,  unless  registered  be- 
fore the  Conveyances  under  which  they  daini;  also  no  judgment, 
statute,  or  recogiiizance,  shall  bind  any  lands  in  those  counties,  but 
from  the  lime  a  .Memorial  thereof  shall  be  entered  at  the  Register's 
oflice;  but  the  acts  do  not  extend  to  Copyliold  Estates,  Leases  at  a 
Rack  Rent,  oi-  to  any  Leases,  not  exceeding  twenty-'  ne  years,  where 
the  possession  goes  with  the  lease;  nor  to  any  Chambers  in  the  Inns 
of  Court. 

In  Seoiland  Registration  has  the  effect  of  giving  a  creditor  a  lien 
on  the  effects  of  u  debtor,  and  entitling  him  to  the  effect  of,  a  decree 
for  the  same. 

Registry  or  P.ii-isis'  Est.ites:  See  this  Diet,  title  Paflhta  II.  *. 

REGIUS  PROEI  SSOR,  A  Reader  of  Lectures  in  ihe  Universi- 
ties, founded  by  the  King;  King  Iftn.  VIII.  was  the  founder  of  five 
Lectures  in  each  University  of  Oxford  and  Cambridge,  viz.  of  Di- 
vinity. Greek,  Hebrew,  Law,  and  Physic;  ihe  Readers  of  which  are 
called  in  the  University  statutes  Reg,i  Profeuorea. 

REGNI  POPULI,  A  name  given  to  the  people  of  Surry  and  Sas- 
^ex,  and  on  the  sea-coasts  nf  Humt.Mre.  Blount. 

REGNUM  KCCLESI.\STICU.M.  In  some  countries,  formerly, 
the  Clergy  held  there  wasadouble  supiemc  power.oriwo  kingdoms, 
in  every  kingilom;  the  one  a  Kegnum  Ecelc^Untieum,  absolute  and 
independent  of  any  but  the  Pope,  over  ecclesiastical  men  and  causes, 
exempt  h  orn  the  Secular  .Magistr-itc;  the  other  a  Kegnum  Seculare,  of 
the  King  or  Civil  Magisttnlc,  which  had  subordination  and  subjec- 
tion to  the  ccclcsiasticai  kingdom;  but  these  usurj);.tions  were  exter- 
minated heie  by  Nenry  VIU.  2  fLle'i:  Hh'.  /'.  C.  324. 

REGRATOR,  Kegratoriut.]  It  originally  signified  one  who 
bought  provisions,  in  order  to  sell  them  again  yir  .{fo/n;  and  such 
person  was  considered  anticniiv  as  an  enemy  to  the  Community.  It 
is  now  confined  to  persons  buying  and  selling  again  in  the  same 
market,  or  wiiiiin  tour  miles  Ihercof.  See  S/ie!?n.  v.  Kegratariin;  and 
this  Dictionary,  title  /■'oreiialler. 

REGRESS,  Letieus  of.  These  were  granted  by  .ihe  Superior  of 
lands,  mortgaged  to  the  Wadsetter  or  Mortgagor;  their  object  was 
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tliis — By  the  Wadset  or  Mortgage  the  Mortgagor  was  completely 
divested,  and  when  he  redeemed  he  appeared  to  claim  an  entry  from 
the  Superior  as  a  stranger;  and  the  Superior  was  no  more  bound 
to  receive  the  mortgagor  than  he  could  have  been  forced  to  re- 
ceive any  third  party:  to  remedy  this,  letters  of  Regress  were 
granted  by  the  Superior,  under  which  he  became  bound  to  re-admit 
the  Mortgagor  at  any  lime  when  he  should  demand  enti*y.  BeWa 
Scotch  Diet.  See  now  the  utat.  20  G.  2.  c.  50. 

REGULARS,  Regulares.'\  Such  as  professed  to  live  under  some 
certain  rule;  as  Monks,  or  Canons  Regular,  who  ought  always  to  be 
under  some  rule  of  obedience.  See  title  Cierg-if. 

REGULUS,  SUBREGULUS.  Words  often  mentioned  in  the 
Councils  of  the  English  Stixons,  The  first  signifies  Comes,  the  other 
Vicccomes.  But  in  many  places  ihey  signify  the  same  dignitary;  as 
in  the  old  book  in  the  archives  of  Worcester  cathedral.  Cowcll.  See 
Subrcfrulua. 

REHABERE  FACIAS  SEISINAM,  Quando  Vicrcomes  UbcravU 
aeisinam  dv  majore  /iurtCy  guam  debcrat.'\  A  ^Vrit  judicial;  of  which 
there  is  another  of  the  same  name  and  n:iture.  Rei^.  Judic.  13.51.  54. 
It  lay  when  the  Sheriff  in  the  Habere  facias  seiainajn  had  delivered 
more  than  he  ought. 

R  EH ABILITATION,  Rchabilitaiio.']  A  restoring  to  former  ability; 
It  was  one  of  those  exaciions  claimed  by  the  Popt  heretofore  in 
Knglandy  by  his  bull  or  brief,  for  re-enabling  a  spiritual  person  to 
exercise  his  function,  who  had  been  disabled.  See  s^a/.  25  H.B.c. 
21;  and  titles  Pa f tints;  Rome;  Po/te. 

REIF,  Sax.  rvjian  s/io/iare.^  Robbery.  Coweli. 

REJOINDER,  Rejunctio.^  The  answer  or  exception  of  a  defend- 
ant in  any  action  to  the  plaintiff's  replication.  It  outrht  to  be  a  sufii- 
cicnt  answer  to  the  replication,  and  follow  and  enforce  the  matter  of 
the  bar  pleaded.  ~4br.  433.  See  titles  Defmrture;  P/rading. 

RELATION,  Relatio.l  Is,  where,  in  consideration  of  Law,  two 
diflcrent  times  or  other  things  are  accounted  as  one;  and  by  some 
act  done,  the  thing  subsequent  is  said  to  take  efiect  by  Relation  from 
the  lime  preceding:  as  if  one  deliver  a  w  riting  to  another,  to  be  de- 
livered to  a  third  person  as  the  deed  of  him  who  made  it,  when 
such  third  person  hath  paid  a  sum  of  money;  now,  when  the  money 
is  paid,  and  the  writing  delivered,  this  shall  be  taken  as  the  deed  of 
him  who  made  and  delivered  it,  at  the  lime  of  its  first  delivery,  to 
which  it  has  Relation;  (see  titles  Deed  III.  7;  Kscro%v;)  and  so  things 
relating  to  a  time  long  before,  shall  be  as  if  they  were  done  at  that 
time.  Terms  de  Ley:  Shcfi.  Kfiit.  837. 

This  device  is  most  commonly  to  help  acts  in  Law,  and  make  a 
thing  take  effect:  and  shall  relate  to  the  same  thing,  the  same  intent, 
and  between  the  same  parties  only;  and  it  shall  never  do  a  wrong,  or 
lay  a  charge  upon  a  person  that  is  no  party.  Co,  Lite.  190:  1  Re/i. 
99:  Plo-ivd.  188:  2  Vent.  200. 

When  execution  of  a  thing  is  done,  it  hath  Relation  to  the  thing 
cxecutoiy,  and  makes  all  but  one  act  to  record,  although  performed 
at  several  times.  1  Hep.  199.  See  title  Exrcuitun:  Judgmeiil^  kc- 

Sale  of  goods  of  a  bankrupt,  by  Commissioners,  shall  have  Relation 
to  tiie  first  act  of  bankruptcy;  and  be  good,  notwithstanding  ihe  bank- 
rupt soils  them  afierwai-ds.  Sfai.  \  Jac.  1.  c.  15.  See  tide  Bankruftt, 

If  an  infant  or  feme  covert  disagree  to  a  feoffment  to  them  nc-de^ 
when  they  arc  of  ag;e,  or  discovert;  it  shall  relate  as  to  this  purpose^ 
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to  discharge  them  of  damage*  in.m  the  time.  3  Refi.  2<>:  Co.  Liu. 
310.  See  Infant .  tuc. 

Letters  of  administration  relate  to  the  death  of  the  intestate,  and 
not  to  the  lime  when  they  were  1,'ranted.  Sivl,  341.  Sec  title  Extcu- 
lOT.  When  the  wife  is  endowed  of  lands  by  the  heir,  she  shall  be  in 
immediately  from  the  husband  by  Relation.  36  H.  6,  7.  See  Dower. 

It  is  a  rule  in  pleadings,  grants,  t5'f .  ad  firoximum  anctcrdena  Jiat  re 
tatioi  but  that  rule  has  an  exception,  {viz.)  nisi  imfjtdiat  sentmtia: 
And  it  hath  been  held,  that  this  rule  hath  many  restrictions,  i.  e. 
fiat  relaiiu,  so  as  there  is  no  absurdity  or  incongruity;  'herefbre  it  is 
always  srcujidum  subjectam  matrriam.  Hard.  77:  3  Sail:.  199. 

RELATOR,  A  rehearser,  or  teller;  applied  to  an  informer. 
See  titles  Information;  Quo  Warranto. 

RELAXATION;  Release.  Sec  that  title. 

RELE.VSE. 

Relax  ATio.]  An  instrument  whereby  estates,  or  other  thingsy 
are  extinguished,  transferred,  abridged,  or  enlarged.  IVesi.  Symbol, 
ftart  I.  A  2.  §  509.  .\nd  whereby  a  man  quits,  and  renounces,  that 
which  he  before  had.  Com.  Dig.  title  Retmse. 

A  Release  of  Land,  is  classed  by  IHuckntone  among  the  secondary 
©r  derivative  sort  of  Conveyances:  and  is  by  him  dcBned  to  be,  A 
Discharge  or  Conveyance  of  a  man's  right  in  lands  or  tenements,  to 
another  that  hath  some  former  estate,  in  possession.  See  further  this 
Diet,  titles  Conveyance;  Deed;  Lease  and  Release. 

The  words  generally  used  in  such  Releases  are,  remised^  released, 
and  for  ever  yuit  claimed.  See  post.  \\. 
I,  Of  Releases^  generally. 
TI.  Of  the  Words  and  Ceremony  required  in  a  Release;  and  hov/ 
far  a  Covenant^  ^igreemenl^  or  a  Disfioaition  by  Willy  may 
operate  as  a  Release. 

III.  What  shall  be  released^  by  a  Release  of  all  Claims  and  De- 

mands. 

IV.  What  shall  be  released,  by  a  Release  of  all  Actions  and  Suits; 

and  of  all  Right  and  Title  in  Land. 
V.  Now  far  a  Possibility,  or  contingent  Interest,  or  Demand, 
may  be  released. 

I.  There  is  a  Release  in  Fact,  and  a  Release  in  Law.  Perkins' 
Grants  7 1 .  A  Release  in  Fact,  is  that  which  the  very  words  expressly 
declare.  A  release  in  Law,  is  that  which  doth  acquit  by  way  of  con- 
sequence or  intendment  of  Law.  How  these  are  available,  and  how 
not,  see  Littleton  at  large,  /.  3.  c.  8.  Cornell. 

A  Release  is  the  giving  or  discharging  of  a  right  of  action  which 
a  man  hath  claimed,  or  may  claim,  against  another,  or  that  which  is 
his;  or  it  is  the  conveyance  of  a  man's  interest  or  right  which  he  hath 
to  a  thing,  to  another  who  hath  possession  thereof,  or  some  estate 
therein.  4  -AVw  jibr. 

According  to  Coke,  Releases  are  distinguished  into  express  Re- 
leases in  Deed,  and  those  arising  by  operation  of  Law;  and  are  made 
of  lands  and  tene.nents,  goods  and  chattels;  or  of  actions  real,  per- 
sonal, and  mixt.  1  l7ist.26i,a. 

Releases  of  Land,  may  enure  or  take  effect  in  various  ways:  Either, 
First,  bv  way  of  enlarging  an  estate;  (enlarger  I'estate;)  where  the 
possession  and  inheritance  are  separated  for  a  particular  time;  and 
Be  who  hath  the  reversion  or  inheritance,  releases  to  the  tenant  in 
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possession  all  his  right  ami  interest.  Such  Release  is  said  to  enlarge 
his  estate;  and  to  be  equal  lo  an  entry  and  feoffment,  and  to  amount 
to  a  grant  and  attornment.  \  Inst.  267,  n.  Thus,  if  there  be  tenant  for 
life  or  years,  remainder  to  another  in  fee,  and  he  in  remainder  re- 
leases all  his  right  to  the  particular  tenant  and  his  heirs;  this  gives 
him  the  estate  in  fee.  Lilt.  §  465.  But  in  this  case  the  Relessee  must 
be  in  /losscxsion  of  some  estate,  for  the  Release  to  work  upon;  for  if 
there  be  a  l^essee  for  years,  and  before  he  enters  and  is  in  posses- 
sion, the  Lessor  releases  to  him  all  his  right  in  the  reversion,  such 
Release  is  void,  for  want  of  possession  in  the  Relessee.  Liti.  §  459. 

When  it  is  said,  however,  that  a  Release,  which  enures  by  enlarge- 
ment, cannot  work  without  a  possession,  it  must  be  understood  to 
mean,  not  that  an  actual  estate  in  possession  is  necessary,  but  that  a 
vested  interest  suffices  for  such  a  Release  to  operate  upon.  By  com- 
paring this  with  ihe  operation  of  a  Lrase  and  Hcicast,  (see  that  title,) 
it  will  be  seen,  that  not  only  estates  in  possession,  but  estates  in  re- 
mainder and  reversion,  and  all  other  incorporeal  hereditaments,  may 
be  effectually  granted  and  conveyed  by  Lease  and  Release:  but  it  is 
an  inaccuracy  to  say,  that  the  Release,  in  these  cases,  is  in  the 
actual  /losaession  of  the  hereditaments:  the  rij^ht  expression  is,  that 
tlicy  are  actuallxj  -vtsttd  in  him,  by  virtue  of  the  Lease  of  possession 
and  the  statute.  1  Jnxt.  270  {a)  n.  3. 

To  make  Releases  operate  by  enlargement,  it  is  generally  neces- 
sary, lhat  the  Relessee,  at  the  time  the  Release  is  made,  should  be 
in  actual  possession  of,  or  have  a  vested  interest  in,  the  lands  intend- 
ed to  be  released;  that  there  should  be  a  privity  between  him  and  the 
Rclessor;  and  that  the  iH>sscssion  of  the  Relessee  should  be  notori- 
ous. To  this  latter  circumstance,  however,  the  Statute  of  Uses  fur- 
nishes an  exception,  exemplified  in  the  operation  of  a  Lease  and  Re- 
lease: where  the  Bart^ainee  has  a  vested  interest,  immediately  after 
the  execution  of  the  bargain  and  sale,  \vithout  any  entry,  attornmentt 
or  other  act  of  notoriety  whatsoever:  though,  at  Common  Law,  till 
entry  or  attornment,  the  Lessee  was  not  capable  of  a  Release.  But, 
from  the  general  principles  above  noticed,  tenant  by  ele^t  or  statute 
merc/iatit  is  not  capable  of  u  Release  that  is  lo  opciute  by  enlarge- 
ment; while  tenants  in  dower,  or  by  the  curtesy,  art;  as  they  have 
the  notoriety  of  possession  and  privity  of  estate  with  respect  to  the 
Relessor.  See  1  In^t.  273.  (a)  in  n. 

Secondly;  By  way  of  passing  an  estate;  (mitter  l*c8tate;)  as  when 
one  of  two  coparceners  releaseth  all  her  right  to  the  other,  this  pas- 
seth  the  fee-simple  of  the  whole.  1  Inst.  273. 

In  botli  these  cases  there  must  be  a  privity  of  estate  between  the 
Relessor  and  Relessee;  that  is,  one  of  their  estates  must  be  so  related 
to  the  other,  as  to  make  but  one  and  the  same  estate  in  Law.  I  Inst. 
272,  3:  2  Comm.  c.  20. 

Sdly;  By  way  of  fiassing  a  right;  (^mitter  le  droit;")  as  if  a  man  be 
disseised,  and  releaseth  to  his  disseisor  all  his  right;  hereby  the  dis- 
seisor acquires  a  new  right,  which  changes  the  quality  of  his  estate^, 
and  renders  that  lawful  which  before  was  tortious  or  wrongful.  Lilt. 
§  466. 

Releases  of  this  kind  must  be  made  either  to  the  disseisor,  his 
feoffee,  or  his  heir.  In  all  these  cases,  the  possession  is  in  the  Re- 
leasee; the  right  in  the  Relessor;  and  the  uniting  the  right  to  the 
possession,  compleies  the  title  of  the  Relessee:  But  the  different  de- 
grees of  title  in  the  disseissor,  his  feoffee,  or  his  heir,  give  ibe  Itic* 
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leases  made  to  them  different  operations.  They  all  ai^i  ee  in  this  res- 
pect, that  no  privity  is  required,  or  indeed  can  from  the  nature  of  the 
case,  exist  between  them  and  the  Relessor.  1  Inst.  274.  (a)  in  n. 

At  Common  Law,  lands  could  not  be  transferred  from  one  to  ano- 
ther, but  by  feoffment  with  liver)-  of  the  seisin.  This  produced  a 
notoriety  of  the  transmutation  of  the  possession.  This  notoriety  was, 
in  some  measure,  affected  by  a  <lisseisin;  but  that  was  only  a  tortious 
possession,  liable  to  be  defeated  by  the  disseisee.  Thus  the  disseisor 
had  the  possession,  the  disseisee  the  right.  To  complete  the  title  of 
the  disseisor,  it  was  necesssay  he  should  acquire  the  right:  This 
could  not  be  done  by  a  feofl'mcnt,  as  that  was  a  transfer  of  the  posses- 
sion; but  it  was  effected  by  a  Release,  w  hich,  in  this  case,  operated 
as  an  actual  transfer  of  the  rijjht.  1  Inm.  264,  (a)  in  n. 

Thus,  in  the  case  of  a  Release, /icr  miner  Ir  droit,  when  made  to 
the/foj/ff  of  the  disseisor,  the  feofi'ee  is  in  by  title,  his  estate  cannot 
be  devested  or  disaffirmed,  but  by  an  act  equal  to  that  which  created 
it:  A  Release  docs  not  affect  his  |X)S5ession  or  title,  but  discharges  it 
from  the  right  of  the  Relessor;  so  that,  whether  the  whole  fee  is  in 
the  feoffee,  or  carved  out  into  puriicular  estates,  it  remains  unaltered 
by  the  Release,  except  as  ii  is  discharged  by  it  from  the  right  of  the 
Relessor.  1  Intt.  275.  (u)  in  n. — In  the  case  of  a  release  to  the  hdr  of 
the  disseisor,  it  is  to  be  observed,  that  a  disseisor  has  a  mere  naked 
possession,  unsupported  by  any  right;  and  that  the  disseisee  may 
restore  his  possession,  and  put  a  total  end  to  the  possession  of  the  dis- 
seisor by  entry.  But  though  the  feoffee  of  the  disseisor  comes  in  by 
title,  still  the  right  of  possession  remains  in  the  disseisee,  and  he 
may  equally  enter  on  the  feoffee  as  on  the  disseisor;  so  that  a  Release, 
fier  mitter  le  droit,  gives  both  to  the  disseisor  and  his  feoffee  the 
right  of  possession,  and  the  right  of  property:  But  if  the  disseisor 
dies,  the  entry  of  the  disseisee  is  taken  away,  and  a  presumptive 
right  of  possession  is  in  the  heir;  so  that  the  Release  of  the  disseisee 
only  passes  the  right  of  property.  I  Inst.  277.  (a)  in  n. 

Mily;  By  way  of  extinguishment;  as  if  my  tenant  for  life  makes  a 
lease  to  j1.  for  life,  remainder  to  B.  and  his  heirs,  and  I  release  to  jI.: 
this  extinguishes  my  right  to  the  reversion,  and  shall  enure  to  the 
advantage  of  B.'s  remainder  as  well  as  of  ./.'s  particular  estate.  Lill. 
§  470.  See  title  Extinguishment.  Where  the  Relessee  cannot  have 
the  thing  /jer  mitter  le  droit,  yet  the  Release  shall  enure,  by  way  of 
extinguishment,  against  all  manner  of  persons;  as  when  the  lord 
grants  the  seigniory  to  his  tenant,  such  Releases  absolutely  extin- 
guish the  rent,  fJ'r.  although  the  Relessee  be  only  tenant  for  life.  See 
1  Inst.  267.  (a)  in  n.:  193.  (A):  273  (4). 

Sthty;  By  way  of  entry  and  feoffment;  as  if  there  be  two  joint  dis- 
seisors, and  the  disseisee  releases  to  one  of  them,  he  shall  be  sole 
seised,  and  shall  keep  out  his  former  companion;  which  is  the  same 
in  effect  as  if  the  disseisee  had  entered,  and  thereby  put  an  end  to 
the  disseisin,  and  afterwards  had  enfeoffed  one  of  the  disseisors  in 
fee.  1  In.Kt.  278.  It  has  been  already  observed,  that  when  a  man  has 
in  himself  the  possession  .of  lands,  he  must,  at  the  Common  Law, 
convey  the  freehold  by  feoffment  and  livery;  which  makes  a  noto- 
riety in  the  country:  but  if  a  man  has  only  a  right  or  a  future  interest, 
he  may  convey  that  right  or  interest  by  a  mere  Release,  to  him  thai 
is  in  possession  of  the  land:  for  the  occupancy  of  the  Relessee  is  con- 
sider M  as  a  matter  of  sufficient  notoriety  already.  2  Comm.  c.  20;  and 
^  1  Ir.sl.  275,  (A)  in  it. 
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A  Release  is  to  be  adapted  to  the  nature  of  the  case,  and  the  pur- 
poses for  which  the  Release  is  intended;  so  that  if  a  man  be  disseised 
of  lands,  or  dispossessed  of  goods,  and  release  all  actions,  he  may, 
notwithstanding,  enter  into  his  lands,  or  rct..ke  his  goods,  the  right 
and  proi)eny  being  still  in  him,  though  he  has  devested  himself  of 
his  remedy.  Hob.  163:  +  Co.  63. 

So,  where  a  man  has  divers  means  to  come  to  his  right,  he  may  re- 
lease one,  and  yet  take  advaittage  of  the  other;  but  if  a  man  has  not 
any  means  to  come  to  his  right  but  by  way  of  action,  there,  by  a  Re- 
lease of  all  actions,  his  right  by  judgment  of  Law  is  gone,  because  by 
his  own  act  he  has  barred  himself  of  all  means  to  come  at  it.  8  Co. 
152:  Co.  Litl.  286. 

Heretofore,  Releases  were  construed  with  much  nicety  and  great 
strictness;  and,  being  considered  as  the  deed  or  gi-ant  of  the  party, 
were,  according  to  the  rule  of  Law,  taken  strongest  against  the  Re- 
leasor: They  now  receive  such  interpretation  as  these  grants  and 
agreements  do,  and  are  favoured  by  the  Judges  as  tending  to  repose 
and  quietness.  Dyer  56:  Plo-.vd.  289:  Hetl.  l.i:  8  Co.  148. 

Hence  it  hath  been  established  as  a  general  rule  in  the  construc- 
tion of  Releases,  that  where  there  are  general  words  only  in  a  Release, 
they  shall  be  taken  most  strongly  against  the  Releasor;  but  where 
there  is  a  particular  recital  in  a  deetl,  and  then  general  words  follow, 
the  general  words  shall  be  qualified  by  the  special  words.  1  Jihd.  99: 
1  lA.  Raym.  235. 

It  is  necessary,  in  all  cases  where  a  Release  of  lands  is  made,  that 
the  estate  be  turned  to  a  right;  as  in  a  disseisin,  ^c.  where  there  are 
two  rights,  a  right  of  possession  in  the  disseisor,  and  a  right  to  the 
estate  in  the  disseisee;  now  when  the  disseisee  hath  released  to  the 
disseisor,  here  the  disseisor  hath  both  the  rights  in  him,  viz.  The 
right  to  the  estiilc,  and  also  to  the  possession:  or  else  it  is  requisite 
that  there  be  privity  of  estate  between  the  tenant  in  possession  and 
the  Releasor;  for  a  Release  will  not  operate  without  privity.  2  Lit. 
435.  A  Release,  made  by  one  that  at  the  tiitie  of  the  making  thereof 
had  no  right,  is  void;  and  a  Release  made  to  one  that  at  the  time  of 
making  thereof  hath  nothing  in  the  lands,  is  also  void,  because  he 
ought  to  have  a  freehold,  or  possession,  or  privily.  JVoy's  Max.  74. 

He  that  makes  a  Release  must  have  an  estate  in  himself,  out  of 
which  the  estate  may  be  derived  to  the  Relessee;  the  Relessee  is  to 
have  an  estate  in  possession  in  deed,  or  in  Law,  in  the  land  whereof 
the  Release  is  made,  as  a  foundation  for  the  release;  there  must  be 
privity  of  estate  between  the  Relessor  and  Relessee,  and  sufficient 
words  in  Law,  not  only  to  make  the  Release,  but  also  to  create  and 
raise  a  new  estate,  or  the  Release  will  not  be  good.  1  Imi.  22.  A 
Release  to  a  man  and  his  heirs  will  pass  a  fec-simplej  and  if  made  to 
a  man,  and  the  heirs  of  his  body,  by  this  the  Relessee  hath  an  estate 
tail:  But  a  Release  of  a  man's  right  in  fee-simple,  is  not  sufficient 
to  pass  a  fee-simple.  1  Imt.  273. 

A  Release  made  by  deed-poll,  of  right  to  lands,  fyc.  needs  no  other 
execution  than  sealing  and  delivery;  and  will  operate  without  consi- 
deration: But  it  is  convenient  to  put  a  valuable  consideration  therein; 
lest  it  should  be  judged  li  audulent  by  statute.  Lin.  §  445.  Con- 
vcy,  230.  248:  Cro.  Jar.  270.  Sec  title  Considrran'on. 
Vol..  V.  3  I 
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II.  A  RtLE.tsE  which  operates  by  miller  I'csiate  is,  where  two 
persons  come  in  by  tlic  same  feudal  contract,  as  joint-tenants  or 
copLifcencrs,  and  one  of  them  releases  to  the  other  the  beneBt  of  it. 
In  releases  which  operate  by  this  mode,  the  Uelessec  being  suppo- 
sed to  be  already  seised  of  the  inheritance,  by  virtue  of  the  former 
feudal  con.ract,  and  the  Release  only  operating  as  a  discharge  from 
the  right  of  pretensions  of  another,  seised  under  llic  same  contract, 
luordit  of  mheritancci  in  the  Release,  arc  useless.  So,  in  cases  of  Re- 
leases fin-  witter  Ic  droits  words  of  inheritance  are  not  necessary;  as 
the  disseisor,  to  whom  or  to  whose  feoffee  or  heir  that  Release  is 
made,  (see  ante  1.)  acquires  the  fee  by  the  disseisin,  and  therefore 
cannot  take  it  under  the  Release:  But  where  tlic  Release  operates 
by  enlargement,  the  Relessec  having  no  such  previous  iidieritance, 
and  possession  being  cither  for  lifu  or  in  fee,  (as  originally  granted,) 
the  Release  gives  the  esiate  to  the  Relessee  for  his  life  only,  unless 
it  is  expressly  made  to  liim  and  his  heirs.  I  /71s/.  27o,  {b)\  274,  (n), 
in  n. 

Littleton  says,  that  the  proper  words  of  a  Release  arc  remisisae, 
reliirtutsc^  isf  t/uicium  elamasne,  which  have  all  the  same  signification. 
Loi  d  C'oi-radtis,  Rrnunciare,  aajuii  tarr;  and  says,  that  there  are  other 
words  which  will  amount  to  a  Release;  as  if  the  Lessor  grants  to  the 
Lessee  for  life,  that  he  shall  be  discharged  of  the  rent;  this  is  a  good 
Release.  J.it.  §  44  3:  1  Inst.  264:  Plov:U.  1 10. 

So,  a  pardon,  by  act  of  Parliament,  of  all  debts  and  iiidgmei  ts, 
amounts  to  a  Release  of  the  debt;  the  word  Pardon  including  a  Re- 
lease. 1  Sid.  261. 

Au  express  Release  must  regularly  be  in  writing  and  by  deed,  ac- 
cording to  the  common  rule,  eodem  nndo  oritur,  eodem  modo  ditsalvi- 
tur;  so  that  a  duly  ai  ising  by  record  must  be  discharged  by  matter  of 
as  hi.gh  a  nature;  so  of  a  bond  or  other  deed.  Co.  Litt.  264,  b:  I  Rot. 
R,/,  '.  iZ:  2  Leon.  76.  213:  2  Koll.  Mr.  408:  2  Sand.  48:  Moor  S73. 
pi.  787. 

But  a  promise  by  words  may,  before  breach,  be  discharged  or  re- 
leased, by  word  of  mouth  only.  1  Sid.  177:  2  Sid.  78:  CVo.  Jac.  483. 
620:  Vide  Cro.  Car.  383:  1  Mod.  262:  2  Mod.  259:  I  Sid.  293. 

A  Release  of  a  right  in  chattels  cannot  be  without  deed.  1  Leon. 
283. 

A  Covenant  perpetual,  as  that  the  Covenantor  will  not  sue  beyond 
a  certain  limitation  of  time,  is  a  Defeasance,  or  absolute  Release;  and 
this  construction  has  been  made  to  avoid  circuity  of  action;  for  if 
in  such  case  the  party  should,  contrary  to  his  covenant,  sue,  the  other 
parly  woultl  recover  precisely  the  same  damages  which  he  sustained 
by  the  other's  suing;  but  if  the  covenant  be,  that  he  will  not  sue  ti/l 
such  a  time,  this  does  not  amount  to  a  Release,  nor  is  it  pleadable  in 
bar  as  such,  but  the  party  hath  remedy  o]ily  on  his  covenant.  Moor 
23.  /il.  SO.  81  1:  1  Kol.  Mr.  939:  Bridg.  1 18:  2  liuht.  95.  290:  Hard. 
1 13:  3  Lev.  41:2  .Salk.  573.  5:  Cart/i.2\0:  1  Ld.  Raym.  4i9.  691:  See 
Cro.  Eli:.  352:  1  And.  307:  1  Hoi.  Mr.  939:  Carth.  63:  Salt.  373:  I 
Show.  46. 

If  two  are  jointly  and  severally  bound  in  an  obligation,  and  the  ob- 
ligee by  deed,  covenants,  and  agrees  not  to  sue  one  of  them;  this  is  no 
Release,  and  he  may  notwithstanding  sue  tlie  other.  Cro.  Car.  551: 
Marck95:  2  SaU:  375. 

But  if  two  are  jointly  and  severally  bound,  a  Release  to  one  dis- 
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charges  the  other,  l  I.d.  Kaym.  420.  See  2  I'mt.  217:  1  Ld.  liaym. 
691:  1  Ltv.  152:  and  further,  this  Diet,  titles /(onrf;  Covtnuiii;  .igrcc- 
mvitl. 

It  seems  agreed,  that  a  vill,  tliough  sealed  and  delivered,  cannot 
amount  to  a  Release,  because  it  is  ambulatory  and  revocable  during 
the  testator's  life;  and  by  reason  of  ihe  executor's  consent,  requisite 
to  every  disposition  of  a  personal  thing  by  will,  and  the  injury  that 
might  accrue  to  the  testator's  creditors,  were  a  will  allowed  to  ope- 
rate as  a  Release.  Siil.  286:  1  I'cni.  39. 

Therefore,  where  in  debt  on  an  obligation,  by  the  representative  of 
a  testator,  a  defendant  pleaded  that  the  testator  by  his  last  will  in 
w  i  iting  released  to  the  defendant;  this  was  adjudged  ill,  and  that  no 
advantage  could  be  taken  by  plea.  1  Hid.  431. 

But  it  hath  been  held  in  equity,  that  though  a  will  cannot  enure  as 
a  Release,  yet  provided  it  were  expressed  to  be  the  intention  of  the 
testator  that  the  debt  should  be  discharged,  the  will  would  operate 
accordingly;  and  that  in  such  case  it  would  be  plainly  an  absolute  dis- 
charge of  the  debt,  though  the  testator  had  survived  the  legatee.  1  P. 
IVms.  85:  2  Vcrn.  521. 

So,  in  another  case,  it  was  held,  that  a  Release  by  will  can  only  op- 
erate as  a  legacy,  and  must  be  assets  to  pay  the  testator's  debts;  and 
if  a  debt  so  released  by  will  be  afterwards  received  by  the  testator 
himself  in  his  lifetime,  the  legacy  is  extinct;  and  such  Release  by 
will  intimates  no  more  than  that  the  executors  should  not,  after  the 
testator's  death,  trouble  or  molest  the  debtor.  2  P.  ll'ms.  3o2. 

If  a  debt  is  mentioned  to  be  devised  to  the  debtor,  without  words  of 
Release  or  discharge  of  the  debt,  and  the  debtor  die  before  the  testa- 
tor; this  will  not  operate  as  a  Release,  but  will  be  considered  as  a 
lapsed  legacy,  and  the  debt  w  ill  subsist.  2  Ccm.  522. 

A  debt  is  only  a  right  to  recover  the  amount  of  the  debt  by  way  of 
action:  and  as  an  executor  cannot  maintain  an  action  against  himself, 
or  against  a  co-executor,  the  testator  by  appointing  the  debtor  an  ex- 
ecutor of  his  will,  discharges  the  action,  and  consequently  discharges 
the  debt.  Still,  however,  when  the  creditor  makes  the  debtor  his  ex- 
ecutor, it  is  to  be  considered  but  as  a  specific  bequest  or  legacy,  de- 
vised to  the  debtor  to  pay  the  debt;  and  therefore,  likj  other  legacies, 
it  is  not  to  be  paid  or  retained,  till  the  debts  are  satisfied;  and  if  there 
are  not  assets  for  the  payment  of  the  debts,  the  executor  is  answera- 
ble for  it  to  the  creditors.  In  this  case,  it  is  the  same  whether  the  ex- 
ecutor accepts  or  refuses  the  executorship.  On  the  other  hand,  if  the' 
debtor  makes  the  creditor  his  executor,  and  the  creditor  accepts  the 
executorship  if  there  are  assets,  he  may  retain  his  debt  out  of  the 
assets,  against  the  creditors  in  equal  degree  with  himself;  but  if 
there  are  not  assets  he  may  sue  the  heir,  where  the  heii-  is  bound.  I 
iMt.  264,  (A)  i"  n.  See  this  Dictionary,  titles  horecut'jr;  Legacy;  H'ill. 
■  In  the  case  of  Smiili  v.  Stafford  {Hob.  2  1 6  ),  the  husband  promised 
the  wife,  bclbre  marriage,  that  he  w  ould  leave  her  w  orth  100/.  The 
marriage  took  effect,  and  the  question  was,  w  hether  the  marriage  was 
a  Release  of  the  promise:  All  the  Judges  but  Hobarl  were  of  opinion, 
that  as  the  action  could  not  arise  during  the  marriage,  the  marriage 
could  not  be  a  Release  of  it.  The  tloctrine  of  this  case  was  admitted 
in  that  of  Gage  v.  Jcion;  which  arose  upon  a  bond  executed  by  the 
husband  to  the  wife,  before  marriage,  with  a  condition  making  il%oid 
if  she  survived  him,  and  he  left  her  lOOQ/.  Two  of  the  Judges  were 
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of  opinion  that  the  debt  was  only  suspended,  as  it  was  on  a  contin- 
gency which  could  not,  by  any  possibility,  happen  during  the  mar- 
riage. But  Holi,  Chief  Justice  differed  from  them;  he  admitted,  that 
a  covenant  or  promise  by  the  husband  to  the  wife,  to  leave  her  so 
much  in  case  she  stirviv.es  him,  is  good;  because  it  is  only  a  future 
debt  on  a  contingency,  which  cannot  luippen  during  the  lYiarriage, 
and  that  is  precedent  to  the  debt:  but  that  a  bond  debt  was  a  present 
debt,  and  the  condition  was  not  precedent,  but  subsct|ueiit;  that  made 
it  a  present  duty,  and  the  marriage  was  consecjuenlly  a  Release  of  it. 
The  case  afterwards  went  into  Chancery.  The  bond  was  taken  there 
to  he  the  agreement  of  the  parties,  and  relief  accordingly  decreed. 
Sec  I  Salk.  12  Mr,d.  290:  2  Vcrii.  481.  A  like  decree  was  made 
in  the  case  of  Cumrl  v.  Buckle,  2  P.  U  rns,  243.  See  further,  this  Dic- 
tionary, title  Baron  and  J-'enie. 

III.  L1TTI.ETOK  says,  that  a  Release  of  all  Demands  is  the  best 
Release  to  him  to  whom  it  is  made;  and  Cokr  says,  that  the  word  De- 
mand is  the  largest  word  in  Law,  except  Claim;  and  that  a  Release  of 
all  Demands  discharges  all  sorts  of  actions,  rights  and  titles,  condi- 
tions before  or  after  breach,  executions,  appeals,  rents  of  all  kinds, 
covenants,  annuities,  contracts,  recognizances,  statutes,  commons,  i^c. 
Li/.  §  508:  Co.  Litt.  291. 

But  notwithstanding  the  large  import  of  the  word  Demands,  yet 
there  are  several  instances  where  the  generality  of  the  word  hath 
been  restrained  to  the  particular  occasion  for  which  the  Release  was 
made. 

By  a  Release  of  all  Demands,  all  actions  real,  personal,  and  mixed, 
and  all  actions  of  appeal,  are  extinct.  Lin.  §  509:  8  Co.  1S4. 

So  a  Release  of  all  Demands  extends  to  inheritances,  and  takes 
away  rights  of  entry,  seisures,  tJ'r.  Co.  Lit:.  29  1.  But  if  the  Kiiigrc- 
Icascth  all  Demands,  yet  as  to  him  the  inheritance  shall  not  be  in- 
cluded. Bro.  Prcrogaiivt,  jll.  62;  Bridt^r.  1  24. 

By  a  Release  of  all  Demands  made  to  the  tenant  of  the  land,  a  com* 
mon  of  pasture  shall  be  extinct.  Co.  Liii.  291. 

A  Release  of  all  Demands  will  bar  a  demand  of  a  relief,  because 
the  relief  is  by  reason  of  the  seigniory  to  n  hich  it  l«;longs.  Ci  o.  Jac. 
170. 

If  -V.  being  possessed  of  goods  loses  them,  and  they  come  to  the 
hands  of  B.  who  being  in  possession,  by  deed  releases  to  B.  all  ac- 
tions and  demands  personal  which  at  any  time  before  habuit  vrt  ha- 
hfrt  ftotuit  against  B.  for  any  cause,  matter,  or  thing  whatsoever;  this 
shall  bar  Jl.  of  the  property  of  the  goods;  so  that  B.  has  the  absolute 
right  in  him  by  this  Release.  2  li"U.  .Ibr.  407. 

By  a  Release  of  all  Demands,  all  manner  of  executions  are  gone, 
for  the  Recoveror  cannot  sue  out  a  JiTi  faciasy  cu/das,  or  elegit,  with- 
out a  demand.  I.iu.  §  508:  2  Roll.  Mr.  407. 

By  a  Release  of  all  Demands  to  the  conusor  of  a  statute-merchant, 
before  the  day  of  payment,  the  conusee  shall  i)e  barred  of  his  action, 
because  the  duly  is  always  in  demand;  yet  if  he  releases  all  his  right 
in  the  land,  it  is  no  bar.  Co.  Lit.  29 1:  Bridgm.  124. 

So,  a  bond  conditioned  to  pay  money  at  a  day  to  come,  is  a  debt  and 
duty  presently,  and  may  be  discharged  by  a  Release  of  all  actions  and 
demands  before  the  day  of  payment.  Cro.  Jac.  oOO. 

But  in  an  action  of  debt  for  non-performance  of  an  award  made  for 
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iwymciu  of  money  at  a  day  to  come;  there  is  no  present  debt,  nor  any 
duty  before  the  day  of  payment  is  come,  therefore  it  cannot  be  dis- 
charged before  the  day,  by  a  Release  of  all  actions  and  demands.  Yclv. 
214:  Cro.Jac.  300. 

So,  if  a  man  devises  a  legacy  of  20/.  to  J.  S.  at  the  age  of  23;  though 
the  legatee,  after  he  attains  the  age  of  21,  and  before  the  day  of  pay- 
ment, may  release  it,  yet  by  the  word  Demands,  it  is  not  released, 
but  there  must  be  special  words  for  the  purpose.  10  Co.  51. 

-\  Release  of  all  Demands  docs  not  discharge  a  covenant  not  bro- 
ken at  the  time;  but  a  Release  of  all  Covenants  will  release  the  Cove- 
nant. Cro.  Jac.  173:  2  Roll.  Mr.  407':  .\'oy  123.  For  the  difference, 
when  broken  or  not,  see  Dyer  217:  Lilt.  Rrfi.  86;  3  Leon.  69:  5  Co. 
71:  Hot's  case:  10  Co.  51:  Co.  Lia. 292:  8  Co.  153:  I  And.S.  64:  and 
this  Dictionaiy,  title  Covenani. 

If  a  Lessee  for  life  grants  over  his  estate  by  indenture,  reserving 
rent  during  the  continuance  of  the  estate,  and  afterwards  releases  to 
the  assignee  all  demands;  tJiis  shall  discharge  the  rent,  for  he  had  the 
freehold  of  the  rent  in  him  at  the  time.  2  Roll.  Mr.  408:  Cro.  Jac. 
486:  Bridgm.  123:  2  Roll.  R,fl.  20:  Po/ifi.  136. 

So,  if  Lessee  for  years  grants  over  by  indenture  all  his  estate,  re- 
serving a  rent  during  the  term,  and  afterwards  releases  to  the  assig- 
nee all  demands,  this  shall  release  the  rent;  for  though  he  cannot  have 
an  action  to  demand  all  the  estate,  yet  tliis  is  ai>  estate  in  him  of  the 
rent,  and  assignable  over;  and  in  an  action  of  debt  for  any  arrears  al- 
ter, he  shall  claim  it  as  a  duty  accrued  from  the  estate;  and  it  shall  not 
be  said  that  the  duty  arises  annually  on  taking  the  profits,  but  this  had 
its  commencement  and  creation  by  the  reservation  of  the  contract, 
which  was  before.  2  Roll,  jitir.  408. 

If  there  be  Lessee  for  years  rendering  rent,  and  the  Lessor  grants 
over  the  reversion,  and  the  Lessee  attorns,  and  after  the  Lessee  as- 
signs over  his  estate,  and  after,  the  .\ssignee  of  the  reversion  releases 
all  demands  to  the  first  Lessee,  yet  this  shall  not  release  the  rent;  for 
there  is  neither  privity  of  the  estate  or  contract  between  them  after 
the  assignment;  but  if  th^  Release  had  been  made  to  the  .\ssignce,  it 
had  extinguished  the  rent.  2  Roll.  Mr.  408:  Moor  544:  Cro.  £li:. 
606. 

If  he  who  has  a  rent-charge  in  fee  releases  to  the  tenant  of  the  land 
all  demands  from  the  beginning  of  the  world  till  the  making  of  the 
deed  of  Release;  this  shall  discharge  all  the  rent,  as  well  that  to  come 
as  what  is  past.  20  A».  fil.  5:  2  Roll.  Jdr.  408. 

It  is  said  by  Littleton  and  Co^**,  that  by  a  Release  of  all  demands  a 
rent--:ervice  shall  be  released;  but  this  it  is  said  is  to  be  intended  of  a 
rcnt-sei  vice  in  gross,  as  a  seignory.  J.iit.  §  5  10.  Co.  Litt.  29 1.  There- 
fore, where  in  action  of  covenant  on  a  lease  for  years,  to  pay  the 
rent  reserved,  the  defendant  pleaded  Release  by  the  plaintifi'  of  all 
demands,  at  a  day  before  the  rent  in  question  became  due;  the 
plaintiff  replied,  that  the  Release  was  in  performance  of  an  award  of 
all  matters  in  controversy  between  the  plainiitl  and  defendant;  and  on 
demurrer  it  was  adjudged,  that  the  rent  was  not  discharged  by  this 
Release;  as  it  became  due  by  the  perception  of  the  profits,  and  was 
not  like  to  a  rent-charge,  or  a  rent-parcel  of  a  seigniory:  and  that  this 
rent  being  incident  to  the  reversion,  and  part  thereof,  was  no  more 
released  than  the  reversion  itself;  and  this  construction  should  the 
r.tthcr  prevail,  as  it  was  not  the  intention  of  the  party  to  release  this 
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rent;  but  T^hden  said,  that  in  Releases  and  Deeds,  when  words  arc 
heaped  up,  the  party  who  is  to  take  advantage  may  take  the  strons^st 
word,  and  the  strongest  sense,  and  that  is  the  reason  tliey  are  put  in; 
and  as  to  the  intent,  that  must  be  gatliered  from  the  words,  and  men 
must  take  care  what  words  they  use:  And  he  said,  lie  could  sec  no 
difference  between  this  rent,  and  a  rent  in  fee,  both  arc  rent-services, 
and  neither  demandable  before  they  come  due,  otherwise  than  as  in 
40  Ji(t.  3.  47.  it  is  said,  there  is  a  continual  demand  betwixt  lord  and 
tenant;  and  in  this  case  there  is  a  Tenure  between  the  Lessee  and  him 
in  reversion;  and  the  reason  why  the  reversion  is  not  touched  by  this 
Release  is,  because  it  can  work  only  by  way  of  extinguishment,  and 
not  by  way  of  passing  an  interest;  but  it  was  adjudged  against  the  Re- 
lease. 1  I.ev.  99,  100:  I  Sid.  141:  1  Keb.  499.  SIO:  See  2  Salk.  578. 

IV  A  Release  of  all  actions  discharges  a  bond  to  pay  money  on  a 

day  to  come;  for  it  is  dtbilum  in  ftrasenti,  quamvis  sit  sotvendum  in  fu- 
luro;  and  it  is  a  thing  merely  in  action,  and  the  right  of  action  is  in 
Iiini  who  releases,  though  no  action  will  lie  when  the  Release  is  made. 
Co.  Lilt.  292.  See  title  Bond. 

But  a  Release  of  Actions  docs  not  discharge  a  rent  before  the  day 
of  payment,  for  it  is  neither  debitum  nor  soivenditm  at  the  time  of  the 
Release;  nor  is  it  merely  a  thing  in  action,  for  it  is  grantable  over. 
Co.  Lilt.  292. 

So,  if  a  man  has  an  annuity  for  a  term  of  years,  for  life,  or  in  fee, 
and  he,  before  it  be  in  arrear,  releases  all  Actions;  this  shall  not  re- 
lease the  annuity,  for  it  is  not  merely  in  action,  because  it  may  be 
granted  over.  Co.  Lilt.  292:  1  Buht.  178:  Cro.  Eliz.  897:  Moor  113. 
But  such  Release  shall  release  the  arrears  incurred  before.  39  H.  6. 
43:  2  Hot.  Mr.  404. 

By  a  Release  of  all  manner  of  Actions,  all  Actions,  as  well  crimi- 
nal as  real,  personal,  and  mixed,  are  released.  Co.  Lift.  287. 

A  Release  of  .^ctions  real  is  a  good  bar  in  actions  mixed:  as  Assise 
of  novel  disseisin.  Waste,  Quart-  imjiedii,  .'Annuity;  and  so  is  a  Release 
of  Actions  personal.  Co.  Lilt.  284.  But  not  after  the  grantee  has  made 
his  election.  1  Joms  215. 

In  an  appeal  of  robbery  or  felony,  a  Release  of  all  Actions  personal 
will  not  bar;  because  an  appeal,  in  which  the  appellee  is  to  have  judg- 
ment of  death,  is  higher  than  a  personal  action:  but  a  Release  of  all 
manner  of  Actions,  or  of  all  Actions  criminal,  or  of  all  .\ctions  mor- 
tal, or  of  all  Actions  concerning  the  Pleas  of  the  ("rown,  or  of  all  Ap- 
peals, or  of  all  Demands,  will  be  a  good  bar  of  anv  such  appeal.  Co. 
Litt.  287. 

And  in  appeal  of  maihem  a  Release  of  all  actions  personal  may  be 
pleaded,  because  damages  only  are  recovered.  Co.  Litt.  288. 

A  Release  of  all  Actions  is  regularly  no  bar  to  an  execution;  for 
execution  is  no  action,  but  begins  when  the  action  ends.  Co.  Litt. 
289:  8  Co.  153. 

Also  a  Release  of  all  Actions  does  not  regularly  release  a  Writ  of 
Error;  for  it  is  no  action,  but  a  commission  to  the  Justices  to  exa- 
mine the  record;  but  if  therein  the  plaintiff  may  recover,  or  be  re- 
stored to  any  thing,  it  may  be  released  by  the  name  of  Action.  2  Inst. 
40:  Yclv.  209:  Co.  Litt.  288.  But,  by  a  Release  of  all  Suits,  a  man  is 
barred  of  a  Writ  of  Error.  Latch.  1 10.  .So,  by  a  Release  o{  all  Suits 
a  man  is  barred  of  execution,  because  it  cannot  be  had  n  ithout  appli- 


RELEASE,  IV.  V. 


439 


cation  lo  the  Court,  and  prayer  of  the  party,  which  is  his  suit.  Co. 
Litt.  291:  8  Co.  153. 

A  Release  of  uU  Actions  is  a  good  bar  to  a  scire  facias^  though  it  be 
a  judicial  writ,  for  the  defendant  may  plead  to  it,  and  it  is  in  nature 
«f  anew  original  given  by  the  statute.  Co.  Liti.  290:  Comb.  455. 

So,  in  rr/i/cviHi  a  Release  of  all  Actions  is  a  good  bar,  for  the  avow- 
ant is  defendant,  though  in  some  respects  he  is  plaintiff.  2  lioi.  Rc/i. 
75. 

So,  if  a  man  by  wrong  takes  away  my  goods;  if  I  release  to  him  all 
Actions  personal,  yet  by  Law  I  may  take  the  goods  out  of  his  posses- 
sion. Co.  JJct.  286:  Skin.  57. 

If  a  man  releases  all  Actions,  by  this  he  shall  release  as  well  Ac- 
tions which  he  hath  as  executor,  as  those  in  his  own  right.  39  /id.  S, 
26:  2  Ho/l.  Abr,  404:  2  LJ.  Raijm.  1307.  S.  C.  cited  by  PovM;  and 
said  by  him  to  be  clearly  so,  unless  there  was  an  Action  of  his  own 
for  the  Release  to  work  upon. 

If  a  man  releases  all  <fuarr<'h;  a  man's  deed  being  taken  most 
strongly  against  himself,  ii.  is  as  beneficial  as  all  Actions,  for  by  it  all 
Actions  real,  personal,  and  mixed,  arc  released;  and  all  causes  of  Ac- 
tion, though  no  Action  then  depending.  Co.  Lin  292. 

If  a  person  release  lo  another  all  his  right  which  he  hath  in  the 
land,  withovit  using  any  more  words,  as,  To  hoLi  to  him  and  hi^s  hrira, 
&ic.  the  Relcssee  hath  only  an  estate  for  life.  Dyer  263.  A  Release 
made  to  a  tenant  in  tail,  or  for  life,  of  ri^ht  to  land,  shall  extend  to 
him  in  remainder  or  reversion.  1  lyist.  267  By  Release  of  all  a  man's 
right  unto  lands,  all  actions,  entries,  titles  of  dower,  rents,  tJ'c.  arc 
discharged;  though  it  bars  not  a  right  that  shall  descend  aftenvards: 
And  a  Release  of  all  right  in  such  land  will  not  discharge  a  judgment 
not  executed;  because  such  judgment  doth  not  vest  any  right;  but 
only  makes  the  land  liable  to  execution.  8  Rcfi.  151:  3  Salk.  298. 

It  is  said  a  Release  of  all  one's  title  to  lands,  is  a  Release  of  all 
one's  right.  Litt.  §  509:  1  Inst.  292.  By  a  Release  of  all  entries,  or 
right  of  entry,  which  a  man  hath  into  lands,  without  more  words,  the 
Relessor  is  barred  of  all  right  or  power  of  entry  into  those  land}>;  and 
yet  if  a  man  have  a  double  remedy,  viz.  a  right  of  entry,  and  an  ac- 
tion to  recover,  and  then  release  all  entries,  by  this  he  is  not  barred 
and  excluded  his  action;  nor  doth  a  Release  of  Actions  bar  the  right 
of  entry.  Plovjd.  484:  1  Inst.  345. 

If  a  disseisee  releases  to  the  disseisor  all  Actions;  this  is  no  Release 
of  his  right  of  cniry;  for  when  a  man  has  several  means  to  come  at 
his  right,  he  may  release  one,  and  yet  take  benefit  of  he  other.  Co. 
Litt.  28.  b:  8  Co.  141. 

^'.  To  prevent  maintenance,  and  the  multiplying  of  contentions^ 
and  suits,  it  was  an  established  maxim  of  the  Common  Law,  that  no 
possibility,  right,  title,  or  any  other  thing  that  was  not  in  possession, 
could  be  granted  or  assigned  to  strangers:  A  right  in  action  could  not 
be  u-ansfcrred  even  by  act  of  law;  nor  was  it  considered  as  trans- 
ferred to  the  King  by  the  general  transferring  words  of  an  Act 
of  Attainder.  See  3  Refi.  2.  b.  But  a  right  or  title  lo  the  freehold  or 
inheritance  of  lands  might  be  released  in  five  manners.  1.  To  the 
tenant  of  the  freehold,  in  fact,  or  in  Lav.-,  without  any  privity.  2.  To 
him  in  lienminder.  3.  To  him  in  reversion.  4.  To  him  who  had  right 
only,  in  respect  of  privity;  as  if  the  tenant  were  disseised,  the  lord, 
notwithstanding  the  disseisin,  might  release  his  scrvites  to  him. 
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5.  To  him  who  had  privity  only,  and  not  the  right;  as,  if  tenant  in 
tail  made  a  feoffment  in  fee,  after  this  feoffment,  no  right  remained 
m  him;  yet  in  respect  of  the  privity  only,  the  donor  might  release  to 
iiim  the  rent  and  services.  So,  6.  If  the  terrctenants,  and  the  person  en- 
titled to  the  right  or  possibility,  joined  in  a  grant  of  the  lands,  it  would 
pass  them  to  the  grantee,  discharged  from  the  right  or  possibility. 
See  10  Rc/i.  49,  (A.)  But  the  law  is  now  altered,  in  the  above  instances, 
in  many  respects.  As  to  the  assignment  of  things  in  action,  see  title 
Mhignmi  nl.  A  contingent  remainder  in  real  estates  can  only  be  trans- 
ferred by  a  fine  and  a  common  recovery,  in  which  the  remainder-man 
comes  in  upon  the  voucher.  See  titles  Recovery;  Remainder. 

On  the  principles  of  the  Common  Law  above  stated,  it  was  held, 
that  an  heir  at  law  cannot  release  to  his  father's  disseisor  in  the  life 
time  of  the  father;  for  the  heirship  of  the  heir  is  a  contingent  thing, 
for  he  may  die  in  the  lifetime  of  the  father,  or  the  father  may  alien 
the  lands.  IJit.  §  446:  Co.  Liti.  265,  a:  10  Co.  51:  Bridgm.  76. 

So,  if  the  conusee  of  a  statute  released  to  the  conusor  all  his  right 
to  the  land,  yet  he  might  afterwards  sue  execution,  for  lie  had  no 
right  to  the  land,  but  only  a  possibility.  1  .find.  133:  Co.  Jjll.  265:  9 
Rcll.  Mr.  405:  Cro.  Eliz.  552. 

So,  if  a  creditor  release  to  his  debtor  all  the  right  and  title  which 
he  halh  to  his  lands,  and  afterwartls  get  judgment  against  him, 
he  may  extend  a  moiety  of  the  same  land;  for  he  had  no  right  to  the 
land  at  the  time  of  the  Release,  and  the  land  is  not  bound  but  in  re- 
spect to  the  person.  2  jl/orf.  281:  2  Lnr  215. 

So,  if  a  plaintiff  releases  all  demands  to  the  bail  in  the  King's 
Bench  and  afterwards  judgment  be  given  against  the  principal,  exe- 
cution may  be  sued  against  the  bail;  for  that,  at  the  time  of  the 
Release,  there  was  only  a  possibiHty  of  the  bail  becoming  chargeable. 
5  Co.  70:  Co.  Lie.  265:  Moor  469:  Cro.  £tzz.  579:  Hul.  17:  and  see 
Moor  852. 

So,  if  .4.  recovers  in  trespass  against  B.  in  B.  R.,  and  B.  brings  a 
writ  of  error,  pending  which  .1.  releases  to  B.  all  executions,  and  after- 
wards the  judgment  is  affirmed,  and  new  damages  given  to  j1.  for  the 
delay,  (on  stal.  3  N.  7.  c.  10.)  this  Release  shall  not  bar  ^.  to  have 
execution  of  those  damages,  because  he  had  not  any  right  to  have 
execution,  nor  to  any  duty  when  the  Release  was  made.  2  Roll.  Abr. 
404:  Cro.Jac.  337:  I  Roll  Rifl.  II. 

If  the  next  presentation  to  a  church  be  granted  to  J.  and  B.  and 
living  'he  incumienr,  A.  releases  all  his  estate,  title,  and  interest  to  B  , 
this  Release  is  void,  it  being  of  a  chose  in  action;  otherwise,  had  the 
Release  been  made  after  the  avoidance,  at  which  lime  the  interest 
would  have  been  vested  in  .4.  Cro.  Eliz.  173.  600.  Owen  85:  1  Le07t. 
167:  3  Leon.  256:  Dyer  244:  10  Co.  48. 

A  city  orphan  cannot  at  law  release  her  orphanage  part  to  her 
father,  for  she  hath  no  ri^ht  in  her  during  the  life  of  her  father:  but 
it  hath  been  held  in  equity,  that  such  Release  being  for  a  valuable 
consideration,  as  on  the  marriage  of  a  (laughter,  and  a  portion  given 
her  by  the  father,  such  Release  may  operate  as  an  agreement  to 
waive  the  orphanage,  and  hath  accordingly  been  so  decreed  in  equity. 
1  F.  H'ms.  638:  2  P.  U'ma.  527:  Preced.  Chan.  545. 

If  there  be  a  devise  of  a  term  for  years  to  J.  for  life,  remainder  to 
B.,  B.  may  release  his  right  to  A.,  and  such  Release  shall  exiiii- 
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giiisli  his  interest,  lhoiif;!i  it  was  objected  that  B.  hail  only  a  possi- 
bility at  the  time  of  tiit-  iicleasc  made.  10  Co.  47. 

A  duty  uncertain  at  Hs-st,  w'l.ich.  on  a  condition  precedent,  is  to  be 
made  certain  afterwards,  is  but  a  possibility  which  cannot  be  released. 
5  C'j.  702:  2  Aftjd.  281.  .As  a  noniiuf  pcfnx  waitinj^  on  a  rent,  w  hich 
cannot  be  released  till  the  rent  is  behind,  as  the  non-payment  of  the 
rent  makes  the  nominr /;-«.r  a  duly.  \dv.'2\b:  BrwjinL  So.ila 
man  covenant  to  pay  10/.  on  the  birth  of  a  child,  the  covenantor  can- 
not be  released  of  the  10/.;  it  rcstin<j^  merely  in  contingency  whether 
such  child  ever  will  be  horn  or  not.  Yilv.  192. 

So,  if  an  award  be,  that  on  a  pUmiH  's  delivering  lo  defendant,  Ay 
a  ceriuin  day,  a  loadofh.iy,  defendant  shall  p;iy  him  10/.;  in  this  case 
the  10/,  cannot  be  released  b'forr  ilu-  d<rf^  for  it  rests  merely  in  pos- 
sibility and  contins;cncy,  whether  the  money  shall  ever  be  paid,  for  it 
becomes  a  duty  on  delivery  of  the  hay  c«/i/,and  nut  before.  Yt/r.  215. 
See  title  .'invard. 

In  debt  on  bond  aj^ainst  the  defendant  as  administrator.  U^c.  the 
defendant  pleaded  a  Release;  whereby  the  pluintift",  reciting  that 
there  were  several  controversies  between  the  defendant  and  him,  about 
a  legacy  and  the  right  of  administration,  releases  to  the  defendant  all 
his  right,  title,  interest,  and  demand  of  in,  and  to  the  personal  estate 
of  the  intestate;  and,  on  denterter,  this  was  held  to  he  no  plea;  and  a 
dilVercnce  was  taken  by  h'fdt,  between  a  Kclcase  of  all  Demands  to  the 
person  of  the  obli^^or  or  administrator,  and  a  Release  of  all  Demands 
to  the  personal  estate  of  the  obligor  or  intestate;  that  the  last  will  not 
discharge  the  bond,  as  the  other  may,  because  the  bond  does  not  give 
any  right  or  demand  upon  the  personal  estate,  ^c.  until  judgment  and 
execution  sued.  Salk.  575:  2  Ld.  Uamn.  786. 

If  .4f.  promises  B.  in  consideration  that  he  will  sell  to  his  son  certain 
tnerchandise,  at  such  a  price,  that  if  his  son  does  not  p;iy  it  at  the 
feast  of  St.  Michavt  next  ensuing,  he  himself  \vill  pay  it;  and  before 
Michaelmatt,  .'f.  releases  alt  at/ionjf  and  demand.-'  lo  him  who  made  the 
I>romise,  this  shall  not  release  the  asfntin/i^i!:  For  till  AUc/mtlma.i  it 
i:aiinot  be  known  w  hcther  his  son  will  have  paiil  it  or  not,  and,  till  de- 
fault by  him,  the  other  is  not  bound  to  pny  it;  so  it  is  a  mere  con- 
tingency till  Mkhatlman,  which  cannot  be  released.  2  Roll.  jibr. 
•!07,  8.  ' 

the  mother  of  B.  having  entered  into  a  bond  on  his  behalf  for 
1000/.,  B.  executed  an  Indemnity  Bond  of  the  same  date,  conditioned 
for  the  payment  of  lOOO/.,  three  months  after  her  decease,  y/.  after- 
wards made  a  Codicil  to  her  Will,  by  v;hich  she  relinquished  two 
debts  due  from  B  of  100  Y.  and  S'  O/.;  and  desired  him  to  be  punctual 
in  indemnifying  her  estate  against  the  bond  for  1000/.  Soon  after  the 
execution  of  this  Codicil,  .-Z.  executed  a  Release  to  B.,  in  which  (re- 
citing the  existence  of  certain  debts  of  500/.  480/.  and  300/.  due  on 
bonds,  iJ'c.)  it  was  expressed  th;u  she  had  agreed  to  release  B.  from 
those  sums,  and  of  and  from  all  and  every  other  sum  or  sums  of 
nioney,  claims  and  demands  thereby  secured,  and  all  other  sum  and 
sumsof  money,  claim  and  demand  whatsover.and released  him  accord- 
ingly from  those  sums,  and  all  claim  on  account  of  those  sums,  or 
for,  or  on  account  of  any  other  matter,  cause,  or  thing  whatsoever;  the 
Court  of  C.  P.  held  that  this  Release  did  not  extend  to  the  Indemnity 
Bond:  and  that  no  extrinsic  e\  idence  could  be  admitted  to  explain  the 
intentions  of  ./f.  as  to  the  Release.  I  A(r«  Rcfi.  CP.  113. 
Vol.  V.  iK 
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For  more  Icarmng  rm  il,h  tvbjecl,  sec  4  .Vcw  .iir.:  18  Mr.: 
and  Com.  Dig,  tit-  Ki  lrair. 

UliLEGATlUN,  Wc/<-.!,'««'c/.]  A  banishing,  or  sending  away: 
juration  is  Ibi-swcaiini^  tlic  realm  for  ever;  Hrti-i^ation  is  banishment 
for  a  lime  only.  Cj.  Lilt.  1 33.  See  title  '/'rans/iortalion. 

RELEVANT,  applying;  to  the  niaiier  in  question — so  Relevancy 
of  proof  is  the  effect  of  it  as  appliid  to  the  action  or  Suit. 

KELICTA  VErtlflCATIONE.  Where  a  Judgment  is  confessed 
by  cogttttvii  actionem  after  plea  pleaded,  and  the  plea  is  withdrawn,  it 
is  called  a  Confession,  or  Cognovit  actionem  reticid  verijicatimte.  See 
tit.  .fiidt;mtnth  acknoivlctigrd. 

RELIEF,  hiilevawen;  but  in  Domesday.,  lielevaiio^  reievium.j  A 
certain  sum  of  money  which  the  tenant,  holding  by  knights-service, 
grand  serjeanty,  or  other  tenure,  (for  which  homage  or  legal 
service  is  due,)  and  being  at  full  age  at  the  death  of  his  ancestor, 
paid  unto  his  lord  at  his  entrance.  See  Bracton^  lib.  2,  c.  36:  Brittan^ 
C.69:  Grand  Cuatumary  of  jYorniandy,  c.  34. 

Skene,  de  verbor.  nignif.  verb.  Uelevium,  saith.  Relief  is  a  French 
word,  from  the  Latin  rtln-arr,  to  retieve,  or  take  ufi  that  •w/tic/i  />  fal- 
len; for  it  is  given  by  the  tenant  or  vassal,  who  is  of  jverfect  age,  after 
the  expiring  of  the  wardship,  to  his  superior  lord,  of  whom  he  held 
his  lands  by  knight-service,  that  is,  by  Ward  and  Rtlirf:  For,  by  pay- 
ment thereof,  he  relieves,  and,  as  it  were,  raiseth  up  again  his  lands, 
after  they  were  fallen  down  into  his  superior's  hands,  by  reason  of 
wardship,  tJ'c. 

Relief  is  otherwise  thus  explained,  viz.  \  feudator\'  or  beneficiary 
estate  in  lands  was  at  first  granted  only  for  life;  and  after  death  of  the 
vassal  it  returned  to  the  chief  lord,  for  which  reason  it  was  called  Peu- 
dum  caducum,  \\z.  fallen  to  the  lord  by  the  death  of  the  tenant;  after- 
wards, these  feudatory  estates  being  turned  into  an  inheritance, bythe 
connivance  and  assent  of  the  chief  lord,  when  the  possessor  of  such 
an  estate  died,  it  was  called  Htreditas  caduca^i.  c.  it  was  fallen  to  the 
chief  lord;  to  whom  the  heir  having  paid  a  certain  sum  of  money,  he 
did  then  rclevare  htrediiaieyn  caducam  out  of  his  hands;  and  the 
money  thus  paid  was  called  a  Relief. 

This  mt]st  be  understood  after  the  Conquest;  for,  in  the  time  of  the 
Saxonf>y  tlierc  were  no  Reli' f^,  but  lieriotn  paid  to  the  lord  at  the 
death  of  his  tenant;  which  in  those  days  were  horses,  arms,  i^c.  and 
such  tributes  could  not  be  exacted  by  the  F,ngli.ih  immediately  after 
the  Conquest,  for  they  were  deprived  of  both  by  the  jVorntan&;  and 
instead  thereof,  in  many  places,  the  payment  of  ci  rlain  sums  of 
money  was  substituted,  which  they  called  a  Relief;  and  which  con- 
tinues to  this  day. 

Relitf  rrumrable,  or,  as  it  is  sometimes  called,  la-nful  and  anlient 
Relief,  is  sucii  as  is  enjoined  by  some  law,  or  becomes  due  by  custom, 
and  doth  not  depend  on  the  will  of  the  lord.  What  that  was,  we  may 
read  in  the  Laws  of  William  the  Conqueror,  c.  22.  and  of  Henry  I.  c. 
14;  and,  hefoi  e  that  time,  in  the  Laws  of  Canutus,  c.  97;  viz.  The 
Relief  of  an  Earl  was  eight  war-horses,  with  their  bridles  and  saddles, 
four  loricas,  four  helmets,  four  shields,  four  pikes,  four  swords,  four 
hunting-horses,  and  a  palfrey,  with  their  bridles  and  saddles:  the 
Rctiif  of  a  B.iron  or  Thine  was  four  horses,  two  with  furniture,  and 
two  without,  two  swords,  four  lance.s,  four  shields  and  an  helmet,  cum 
lorica,  and  fifty  marks  in  gold.  The  Relief  o(&  Kavasor  was  his  father's 
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horse,  his  helmet,  shield,  lance,  and  sword  which  he  had  at  his  death. 
The  Relief  of  a  Vi]lein,or  countryman,  was  his  best  beast,  l^c.  Coweli. 
See  title  Ti  nurea. 

RELIGION,  Heligio.]  Virtue  is  founded  on  reverence  of  God,  and 
expectation  of  future  rewards  and  punishments;  a  system  ot  Divine 
Faiih  and  Worship  as  opposed  to  others,  Jofinv.  That  habit  of  reve- 
rence towards  the  Divine  Nature,  whereby  we  are  enabled  ani;  in- 
clined to  serve  and  worship  Him,  after  such  a  manner  -is  wc  con- 
ceive most  acceptable  to  Him,  is  called  Hrlit^on.  IVUkins. 

All  blasphemies  against  God,  as  denying  his  Being  or  Provinencc; 
all  profane  scoffing  at  the  Holy  Scripture,  or  exposing  any  part  to 
contempt  or  ridicule;  all  impostures  in  Religion, as  fahcly  pretending 
to  extraordinary  commissions  from  God,  and  terrifying  or  abusing 
the  people  with  false  denunciations  of  judgments,  isfc.\  ail  ofun  lc^-}d- 
nesSf  and  other  scandalous  offences  of  this  nature,  because  they  tend 
to  subvert  all  religioner  Morality,  which  are  the  foundution  of  Go- 
vemment,  are  punishable  by  the  Temporal  Jutlges  with  fine  und  im- 
prisonment; and  also  such  corporal  infamous  punishment  as  to  the 
Court  in  discretion  shall  seem  meet,  according  to  the  heinousncss  of 
the  crime.  I  h'axuk.  F.  C.  c.  5. 

Blackiitone  enumerates  the  following,  as  the  crimes  against  God 
and  Religion,  which  are  pimishable  by  the  Liiws  of  Engfand.  Apo6- 
tacy;  as  to  which  sec  this  Diet.  tit.  Ciod  and  Rrlit^io?: — Heresy, see 
this  Diet,  under  that  title — Reviling  the  Okdinances  </  the 
Church;  see  that  title — Non-conformity;  sec  titles  Di&smteis;  A'on- 
conformists;  Quakers — Popery;  see  tit.  Pa/tisfs — Blasphrmv; 
Swearing  (protane);  Conjuration,  or  Witchcraft;  see  those  titles 
— Religious  Impostors;  sec  tit.  Profthrsits — ^Simony;  Drunken- 
ness; see  those  titles — Profanation  of  the  Lord's  fJuy,  see  tit. 
(/ai/«LEWDXESs;  sec  that  title;— See  also  titles  Service  and  Sacra' 
yncnts;  Parson;  Cter^yy  &c. 

Seditious  words,  in  derogation  of  the  established  Religion,  are  in- 
dictable, as  tending  to  a  breach  of  the  peace.  I  HotjIc.  P.  C.  c.  5.  §  6. 
See  titles  Church;  Pafiisls;  Conformitu^  Sec. 

REI-IGIOUS  HOUSES,  Pr/isrioJia  (/omH,v.]  Houses  set  apart  for 
pious  uses,  such  as  Monastericn^  Churchrs^  tlusfntaUf  and  all  other 
places  where  charity  is  extended  to  the  relief  of  the  Poor  and  Or- 
phans, or  for  the  use  or  exercise  of  Religion.  Sec  titles  Monasterict; 

.mat. 

In  the  A'otitia  Monaaticas  or  a  -^  short  HiJtlory  the  Reltghua 
Houses  in  England  and  Wales,  bu  Tanner,  in  alphabetical  order  ot 
counties,  is  accurately  given  a  full  account  of  the  l  ounders,  the  time 
of  foundation,  titular  saints,  the  order,  the  value,  and  the  dissoluiion; 
with  reference  to  printed  authois,  and  manuscripts  which  preserve 
any  memoirs  relating  to  each  House;  wiih  a  Preface  ot  the  institu- 
tion of  religious  orders.  cj*f.  Coweli. 

RELIGIOUS  M  '.N,  Reli^^^si.']  Such  as  entered  into  some 
monastery  or  conveni,  there  to  live  devoutly;  And  in  unticnt  deeds  of 
sale  of  land,  the  purchasers  w:  re  often  restrained  by  covenant  from 
giving  or  alienating  it,  vin's  rrligiosi.i^  to  the  end  the  land  might 
not  fall  into  mortmain.  C'^'u'ell.  Sec  tit.  Morimain. 

RELIGIOUS  ORDERS,  Eor  the  qualification  of  clerg>*.  See  title 
Ordination. 

RELINQUISHMENT,  A  forsaking,  abandoning,  or  giving  ovel . 
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It  luth  been  adjudged,  that  a  person  may  reUnquis/t  an  ill  demand  in 
adecturation.  ijfc.  iiid  have  jtirii;meni  lui  that  which  is  nell  demanded. 
Style,  ns.  Sec  liiic  JJamagiK,  11. 

IvEl.lQIjLS  l"-ligux.~\  Remains,  such  as  the  bones,  i^c  of  Saints 
who  ,iic  dead,  presci  vetlTij'  i>ers.,,.s  iivini;,  with  K'l  eat  venemion,  as 
sacred  meniori.jls  of  them:  '1  lic\'  \>vt  iorbiddcii  to  be  used,  or  brought 
into  Evt^hnd,  by  several  st«»iuit3;  and  justices  ol'  Peace  were,  by 
stai.  3  juc.  I.  c.  26.  empowered  to  search  houses  ior  Popish  hooks 
and  Ucliques,  which,  when  I'uuiid,  are  lo  be  delaccd  and  burnt,  iic. 
See  tule  Pa/ttsfe. 

liICH  'C.\  I  ION,  A  reletting  or  renewal  of  a  lease.  Where  a  land- 
lord, iL;ste»d  of  Wurninj;  a  tenant  to  remove,  has  allowed  him  to  con- 
tinue "ithout  mahiiiiiuny  new  agreement,  this  is  termed  in  the  Law 
of  iicotiaiitt,  facii  Jielocation, 

REMAINDER. 

Remanektia.J  An  estate  limited  in  lands,  tenements  or  rents,  to 
be  enjoyed  after  the  expiration  of  another  particular  estate.  And  a 
Remttindcr  may  be  eitiier  lor  a  certain  term,  or  in  fee-simple,  or  fee- 
tail;  Ilrok<-y  title  Donef  and  Knvoinder,  245:  Ghnv.  iib.  7  r.  I.  The 
difi'ereiice  between  a  Remainder  and  Reversion,  according  to  Hjirl- 
mail,  is  this,  That  by  a  Reversion,  after  the  appointed  term,  the  es- 
tate returns  to  the  dontjr,  or  his  heirs,  as  the  proper  foimt:uii;  where- 
as by  Remainder  it  goes  lo  some  third  persort,  or  a  stranger,  OjwcU. 

Remainder  is  described  to  be  a  remnant  of  an  estate  in  lands  or 
tenements,  expectant  on  a  particular  estate  created  together  with  the 
same,  and  at  tlie  same  time;  and  is  so  expectant  on  the  particular 
estate,  that  unless  it  can  take  effect  when  the  particular  estate  de- 
termines, it  is  void.  Co.  Lil.  49.  143:  2  Co.  51:  jV/oor,  344:  Kaaj/i.  269. 

I.  Of  the  A'ature  of  Hetiwindcrsj  vented  or  contingent;  and  the 
general  Rules  relating  thereto. 

II.  Of  Contingent  Remainders;  and  Remainders  in  Abeyance. 

III.  Of  Crois  Remainders,  and  those  atising  by  Implication  and 
Construction  of  Law. 

IV.  Of  what  Tilings  a  Remainder  may  be  made,  or  limited. 

V.  What  Words  are  sufficient  to  create  a  Remainder;  and  herein,  in 
what  Cases  the  Jleir  shall  take  by  Words  of  Purchase,  or  Words  of 
Limitation,  and  the  Effect  thereof:  And  see  this  Dictionary,  title 
Purchase. 

I.  Ax  Estate  in  /ffmainrfrr  may  be  defined  to  be,  an  estate  limited 
to  take  effect  and  be  enjoyed  after  another  estate  is  determined.  As, 
if  a  man,  seised  in  fee-simple,  grant  lands  to  J.  for  twenty  years, 
and  after  the  deiermination  ot  the  said  term,  then  to  B.  and  his  heirs 
for  ever:  Here  -i-  is  tenant  for  years.  Remainder  to  B.  in  fee.  In  the 
first  place,  an  estate  for  years  is  created  or  carved  out  of  the  fee,  and 
given  to  ^;  and  the  residue  or  Remainder  of  it  is  given  to  B.  But 
boih  these  interests  are  in  fact  only  one  estate;  the  present  term  of 
years  and  the  Remainder  afterwards,  when  added  together,  being 
equal  only  to  one  estate  in  fee.  to.  Liti.  143.  They  are  indeed  differ- 
ent fiarts,  but  they  constitute  only  one  whole:  they  are  carved  out  ol 
one  and  the  same  inheritance:  they  are  both  created,  and  may  both 
subsist  together;  the  one  in  possession,  the  other  in  expectancy.  So, 


REMAINDER,  I. 


445 


itf  bnd  be  granted  to  ^.  for  20  years,  and*  after  the  determination  of 
the  said  term,  lo  B.  for  life;  and  aftk.!'  the  deierminaiioii  of  B.'n 
estate  for  life,  it  be  limited  to  C.  and  his  heirs  for  ever:  l  his 
makes  ^.  tenant  for  years,  with  Remainder  to  Ji.  for  life,  Hemairi' 
der  over  to  C.  in  fee.  Now,  here  the  estate  of  inheritance  under- 
goes a  division  into  three  portions:  there  is  first  estate  tor  years 
carved  out  of  it;  and  after  that  B.*a  estate  for  life;  and  then  the 
whole  that  remains  is  limited  to  C.  and  his  heirs.  And  here  also  the 
first  estate,  and  both  the  Remainders,  for  lite,  and  in  fee,  are  one  es- 
tate only;  being  nothing  bnt  parts  or  [wrtions  of  one  entire  hiheri- 
lance;  and  if  there  were  a  hundre<l  Ronudnders,  it  would  siiil  be  the 
same  thins;  upon  a  principle  gicunded  in  mathcmuiical  truth,  that 
all  the  parts  are  equal,  and  no  more  than  equal,  to  the  whole.  And 
hence  also,  it  is  easy  to  collect,  that  no  Remainder  can  be  limited 
after  the  grant  of  an  estate  in  fee-simple;  because  a  fce-bimpie  is  the 
highest  and  largest  estate  that  a  subject  is  capable  of  enjoying;  and 
he  that  is  tenant  in  fee  hath  in  him  the  n>hole  of  tiie  estuto:  a  Remain- 
der therefore,  which  is  only  a  portion,  or  residuary  //ur/,  of  the  estate, 
cannot  be  reserved  after  the  whole  is  disposed ot.  Pi'jivU.  29:  i'au^h. 
269.  A  particular  estate,  with  all  the  Remainders  expectant  thereon, 
is  only  one  fee-simple;  as  40/.  is  part  of  100/.,  and  60/.  is  the  Re- 
mainder of  it:  wherefore,  after  a  fee-simple  once  vested,  there  can 
no  more  be  a  Remainder  limited  thereon,  than  after  the  whole  10()/. 
is  appropriated  there  can  be  any  residue  subsisting.  2  Com.  c.  \  \. 

Thus  much  being  premised,  the  Student  will  be  the  better  enabled 
to  contprehend  the  rules  that  are  laid  down  by  Law  to  be  observed 
in  the  creation  of  Remainders;  and  the  reasons  upon  which  those 
rules  arc  founded- 

/■/>«/,  There  must  necessarily  be  some  particular  estate,  preoc- 
deni  to  the  estate  in  Remainder.  As  an  estate  for  years  to  Reinsin- 
der  to  B.  for  life;  or,  an  estate  for  life  to  j1.  Remainder  lo  B.  in  tail. 
This  precedent  estate  is  called  the  ftarticular  estate,  as  being  only 
a  small  part,  particular  of  the  inheritance;  the  residue  or  Remainder 
of  which  is  granted  over  to  another.  The  necessity  of  creating  this 
preceding  particular  estate,  in  order  to  make  a  good  Remainder, 
arises  from  this  plain  reason;  that  Hrmaiiider  is  a  relative  expression, 
and  implies  that  some  part  of  the  thing  is  previously  disposed  of:  for 
where  the  whole  is  conveyed  at  once,  there  cannot  possibly  exist  a 
Remainder;  but  the  interest  granted,  whatever  it  be,  will  be  an  estate 
in  possession.  See  Co.  Litt.  49:  PlotLxi.  25. 

An  estate  created  to  conmience  at  a  distant  period  of  time,  with- 
out any  intervening  estate,  is  therefore  properly  no  Remainder:  it  is 
the  whole  of  the  gift,  and  not  a  residuary  part.  And  such  future  es- 
tates can  only  be  made  of  chattel  interests,  which  were  considered  in 
the  light  of  mere  contracts  by  the  anticnt  Law,  to  he  executed  either 
now  or  hereafter,  as  the  contracting  parlies  sb.ould  ai^ree:  But  an 
estate  of  freehold  must  be  created  to  commence  immediately;  for  it 
is  an  antient  rule  of  the  Common  Law,  that  an  estate  of  freehold  can- 
not be  created  to  commence  infuturo;  brit  it  ought  to  lake  effect 
presently,  either  in  possession  or  Remainder:  5  Hifi.  94:  Because,  at 
Common  Law,  no  freehold  in  lands  could  pass  without  livery  of  sei- 
sin; which  must  operate  either  immediately,  or  not  at  all.  It  would 
therefore  be  contradictory,  if  an  estate,  which  is  not  to  commcm  c  till 
hereafter,  could  be  granted  by  a  conveyance,  which  imports  an  im- 
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mediate  possession.  Therefore,  though  a  lease  to  A.  for  7  years,  to 
commence  from  next  Alicliatlmai,,  is  good;  yet  a  conveyance  to  D. 
of  lands,  to  hold  to  him  and  his  heirs  for  ever,  from  the  end  of  three 
years  next  cnsuinj;.  is  void.  So  that,  when  it  is  intended  to  grant  an 
estate  of  frcehnhl,  whereof  the  enjoyment  shall  he  deferred  till  a 
future  time,  it  is  necessary  to  create  a  previous  particular  estate, 
which  may  subsist  till  that  period  of  time  is  completed;  and  for  the 
grantor  to  deliver  immediate  possession  of  the  land,  to  the  tenant 
of  this  particular  estate;  which  is  construed  to  be  giving  possession 
to  hint  in  Ucmainder  since  his  estate  and  that  of  the  particular  ten- 
ant are  one  anfl  the  same  estate  in  Law.  As,  where  one  leases  to  A. 
for  three  years,  with  Remainder  to  li.  in  fee,  and  makes  livery  of 
seisin  to  .-/.;  here,  by  the  livery,  the  freehold  is  immetliately  created, 
and  vested  in  11.  during  the  continuance  of  j^.'s  term  of  years.  The 
whole  estate  passes  at  once  from  the  grantor  to  the  grantees,  and 
the  Remainder-nun  is  seised  of  his  Remainder  at  the  same  time 
that  the  termor  is  possessed  of  his  tenn.  The  enjoyment  of  it  must 
indeed  be  deferred  till  hereafter;  but  it  is,  to  all  intents  and  purpo- 
ses, an  estate  commencing  in  /iraaenti,  though  to  be  occupied  and 
enjoyed  in  futuro. 

As  no  Remainder  can  be  created,  without  such  a  precedent  parti- 
ridar  estate,  therefore  the  particular  estate  is  said  to  mptiori  the  Re- 
mainder. But  a  lease  a'  ■arill  is  not  held  to  he  such  a  particular  estate, 
as  will  support  a  Remainder  over.  8  liep.  75.  For  an  estate  at  will  is  of 
a  nature  so  slender  and  precarious,  that  it  is  not  looked  upon  as  a  por- 
tion of  the  inheritance;  and  a  portion  must  first  be  taken  outofit.in  or- 
der to  constitute  a  Rem:.inder.  Besides,  if  it  be  a  Freehold  Remainder, 
livery  of  seisin  must  be  given  at  thetimeof  its  creation;  and  thceiuryof 
tl\e  grantor,  to  do  this,  determines  the  estate  at  will  in  the  very  instant 
in  tvhich  it  is  made.  Diier  1 8.  Or,  if  the  Remainder  be  a  chattel  inter- 
est, though  perhaps  the  deed  of  creation  might  operate  as  a/uiurr  con- 
tract, if  the  tenant  for  years  be  a  party  to  it,  yet  it  is  void  by  way  of 
Remainder:  For  it  is  a  separate  independent  contract,  distinct  from 
the  precedent  estate  at  will;  and  every  Remainder  must  be  part  of 
one  and  the  same  estate,  out  of  which  the  preceding  particular  estate 
is  taken.  Kmjm.  15  1.  And  hence  it  is  generally  true,  that  if  the  par- 
ticular estate  is  void  in  its  creation,  or  by  any  means  is  defeated  after- 
wards, the  Remainder  supported  thereby  shall  be  defeated  also:  as 
where  the  particular  estate  is  an  estate  for  the  life  of  a  person  not 
in  esse;  or  an  estate  for  life  upon  condiiion,  on  breach  of  which  con- 
dition the  grantor  enters  and  avoids  the  estate:  in  either  of  these 
cases  the  Remainder  over  is  void.  Co.  Liu.  298:  2  Roll.  Akr.  415:  1 
Jon.  58. 

Secondly,  The  Remainder  must  commence,  or  pass  out  of  the 
grantor,  at  the  time  of  the  creation  of  the  particular  estate.  IJt-  J 
671:  Plowd.  25.  As,  where  there  is  an  estate  to  A.  for  life,  with  Re- 
mainder to  B.  in  fee:  here  B.'s  Remainder  in  fee  passes  from  the 
grantor  at  the  same  time  that  seisin  is  delivered  to  of  his  life 
estate  in  possession.  And  it  is  this,  which  induces  the  necessity  at 
Common  Law  of  livery  of  seisin  being  made,  on  the  particular  estate, 
whenever  a  Freehold  Remainder  is  created.  For,  if  it  be  limited  even 
on  an  estate  for  years,  it  is  necessary  that  the  lessee  for  years  should 
have  livery  of  seisin,  in  order  to  convey  the  freehold  from  and  out  of 
the  gcantor;  otherwise  the  Remainder  is  void.  Lit.  %  60.  Not  that  the 
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livery  is  necessai-)-  to  strengthen  the  estate  for  years;  bvit,  as  livery 
of  tlic  land  fs  requisiie  to  convey  the  freehold,  and  yet  cannot  be  given 
to  him  ill  Remainder,  without  infrinijingthe  possession  of  the  lessee 
for  ycurs,  therefore,  the  Law  allows  such  livery,  made  to  the  tenant 
of  the  piirticnlar  e^itates  to  relate  and  enure  lo  him  in  Remainder,  as 
both  are  but  one  estate  in  Law.  Co.  Liu.  49. 

Thirdly^  The  Remainder  must  vest  in  the  grantee  during  the  con-, 
tinuance  of  the  particular  estate,  or  ro  mNtanti  that  it  determines. 
Plozvd.  25:  I  Reft.  66.  As,  if  ^.  he  tenant  for  life,  Remainder  to 
in  tail;  here  5.'s  Renminder  is  vested  in  him.  at  the  creation  of  the 
particular  estate  to  for  life:  Or,  if  .V.  and  B.  be  tenants  for  their 
'joint  live^i  Remnindcr  to  the  survivor  in  fee;  here,  thouj^h  during 
their  joint  lives,  the  Remainder  is  vested  in  either,  yet,  on  the  death 
of  either  of  them,  the  Remainder  vests  instantly  in  the  survivor: 
wherefore  both  thesi:  are  good  Reniuinocrs.  But,  if  an  estate  be 
limited  to  ^i.  for  lite.  Uemainder  to  the  eldest  son  of  B.  in  tail,  and  J. 
dies  before  B.  hath  any  son;  here  the  Remainder  will  be  void,  for  it 
did  not  vest  in  any  one  during  the  continuance,  nor  at  the  determi- 
nation of  the  particular  estate:  and,  even  supposing  that  B,  should 
afterwards  have  a  son,  he  shall  not  take  by  this  Remainder;  for,  as  it 
did  not  vest  at  or  before  the  end  of  the  particular  estate,  it  never  can 
vest  at  all,  but  is  gone  for  ever.  1  Rep.  138.  And  this  de|>ends  upon 
the  principle  before  laid  down,  that  the  precedent  particular  estate, 
and  the  Remainder,  are  one  estate  in  Law;  they  must  therefore  sub- 
sist and  be  in  cuse  at  one  and  the  same  instant  of  lime,  either  during 
the  continuance  of  the  first  estate,  or  at  the  very  instant  when  that 
determines,  so  that  no  other  estate  can  possibly  come  between  them. 
For  there  can  be  no  intervening  estate  between  the  particular  estate, 
and  the  Remainder  supposed  thereby;  3  Ri/i.  21:  the  thing  support- 
ed must  fail  to  the  ground,  if  once  its  support  be  severed  from  it.  % 
Comm.  c.  1 1 . 

If  a  man  makes  a  lease  to  ^.  for  life,  and  that  after  the  death  of  ^. 
and  one  duy  after,  the  land  shall  remain  to  B.  for  life,  <s'c.  this  is  a 
void  Rrmaindrr^  because  not  to  take  effect  immediately  on  the  deter- 
mination of  the  first  estate,  and  so  during  that  time  there  would  be  an 
interruption  of  the  livery,  and  no  tenant  of  the  freehold,  cither  to  do 
the  services,  or  answer  to  the  firaci/n  s  of  sti-aiigcrs:  fi<Jivd.  25:  Raym. 
144:  that  the  Law  is  nice  to  an  instant.  I  JM.  Haum.  316. 

It  is  upon  these  rules,  but  principally  the  last,  that  the  doctrine  of 
Contins^fnt  Remainders  depends.  For  Remainders  are  either  Tcsferf  or 
€ontingent.  V  sfrd  Remainders,  whereby  a  present  interest  passes  to 
the  paity,  though  to  be  enjoyed  in  Juiuro^  are  where  the  estate  is  in- 
variably fixed,  to  remain  to  adeterminate  person,  after  the  particular 
estate  is  spent.  As,  if  A.  be  tenunt  i«>r  twenty  yeiirs.  Remainder  to 
B.  \x\  fee;  here  /*.'s  is  a  \csted  Remainder,  which  nothing  can  defeat, 
or  set  aside.  See  pout.  \\.  and  aiso  V.  as  to  the  distuiciion  be- 
tween Remainders  vested  and  executed. 

II.  Contingent  or  Executory  Remainders  (whereby  no  present 
interest  passes)  are  where  the  estate  in  Remainder  is  limited  to  take 
effect,  either  to  a  dubious  and  uncertain  fin-son;  or  upon  a  dubious  AJid 
uncertain  event;  so  that  the  particular  estate  may  chance  to  be  dc- 
tennined,  and  the  Remaittder  never  tako  effect.  3  Re/i.  20. 
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Thus,  if  ^.  be  a  tenant  lor  life,  with  Kcmainder  to  B's  eldest  son 
(then  unborn)  in  tail;  this  is  a  Contingcni  Remainder,  fov  it  is  uncer- 
tain whether  B.  will  have  a  son  or  no :  but  the  insti.nt  that  a  son  is 
born,  the  Remainder  is  no  longer  contingent,  but  vested,  'i'hough,  if 
-V.  had  died  before  the  contini^cncy  ha])))encd,  that  is,  before  B\  son 
was  born,  the  Remainder  would  have  been  absolutely  ijonc;  for  the 
particular  estate  was  determined,  belbre  the  Remainder  could  vest. 
Nay,  by  the  strict  rule  of  Law,  if  w  e-vc  tenant  for  life.  Remainder 
to  his  own  eldest  son  in  tail,  and  died  without  is^ue  born,  but  leav- 
ing his  wife  rntirint^  or  big  w  ith  child,  and  after  his  death  a  posthi]- 
mous  son  was  born,  this  son  could  not  take  the  land,  by  virtue  of  this 
Remainder;  for  the  particular  estate  deierniined  before  there  was  any 
person  />i  rssr,  in  whom  the  Remainder  could  vest.  ^alk.  228:  4  Mod. 
282.  But,  to  remedy  this  hardship,  it  is  enacted,  by  siai.  10  £?  1 1  IV. 
3.C.  16.  That  posthumous  children  shall  be  capable  of  taking  in  Re- 
mainder, in  the  same  manner  as  if  they  had  been  born  in  their  father's 
lifetime:  that  is,  the  Remainder  is  allowed  to  vest  in  them,  while  yet 
in  their  mother's  womb. 

The  particular  case  on  which  this  statute  was  passed,  (as  many  sta- 
tutes have  arisen  from  circumstances  of  private  hardship  or  injus- 
tice,) was  as  follows: — .\  father  had  devised  an  estate  to  his  son  for 
life,  with  a  Remainder  to  the  first  and  other  sons  of  the  son  in  tail;  the 
son  died,  leaving  his  wife  pregnant,  who  was  afterwards  delivered  of 
a  son:  The  Courts  of  C.  I',  and  K.  B.  held  clearly  that  the  grandson, 
not  being  born  at  the  expiration  of  the  estate  for  life,  was  not  entitled 
to  take  it;  But  the  Lords,  moved  by  the  hardship  of  the  case,  reversed 
the  judgment  of  the  Courts  below,  contrary  to  the  opinions  of  all  the 
Judges.  Keeve  v.  Long.  I  Satk.  227.  alibi.  But  the  House  of  Com- 
mons, in  reproof  of  what  they  considered  as  an  assumption  of  legisbiive 
authority  in  the  Lords,  immediately  brought  in  an  act,  which  passed 
into  the  above  statute.  The  ^talute  only  mentions  vmrriage  and  other 
gelllentenle;  and  it  is  probable  that  devises  were  designedly  omitted  to 
be  expressed,  from  delicacy,  and  that  the  authority  of  the  judgment 
of  the  Peers  might  not  be  too  openly  impeached.  As  the  statute  says, 
that  the  posthumous  son,  in  this  case,  shall  take  the  estate  as  if  bom 
before  the  death  of  the  father,  he  is  entitled  to  the  intermediate  pro- 
fits from  the  death  of  the  father;  3  .ilk.  203;  which  is  different  from 
the  case  of  a  descent  devested  by  the  birth  of  a  posthumous  child.  See 
title  Dencent;  HuU  I. 

This  species  of  Contingent  Remainders,  to  a  person  not  in  being, 
must  however  be  limited  to  some  one,  that  may,  by  common  possibi- 
lity, or  fiotvnua  /iropiniiua^  be  in  fsnf  at  or  before  the  particular  estate 
determines.  2  He/i.  51.  -As,  if  an  estate  be  made  to  .-f.  for  life.  Re- 
mainder to  the  heirs  of  B.:  now,  if  J.  dies  Ijefore  B.  the  Remainder  is 
at  an  end;  for  during  B.'s  life  he  has  no  heir,  wrwio  est  Itiercs  vivtntis: 
but  if  B.  dies  first,  the  Remainder  then  immediately  vests  in  his  heir, 
who  will  be  entitled  to  the  land,  on  the  death  of  See  //os(.  This  is 
a  good  Contingent  Remainder,  for  the  possibility  of  B.*s  dying  be- 
fore is  Jioteniia  ftroftinijua,  and  therefore  allowed  in  Law.  Co.  Lit. 
378.  But  a  Remainder  to  the  right  heirs  of  B.  (if  there  be  no  such 
person  as  B.  in  esse,)  is  void.  Hod.  33.  Kor  there  must  two  con- 
tingencies happen;  fir.st,  that  such  a  person  as  B.  shall  be  born;  and, 
secondly,  that  he  shall  also  die  during  the  continuance  of  the  particu- 
lar estate;  which  make  it  poltniia  remotiseima,  a  most  improbable  pos- 
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sibilily.  A  Kemaindcv  lo  a  man's  eldest  son,  who  hath  none,  (we  have 
seen,)  is  i^ood;  for  l»y  conimou  possibility,  he  may  have  one;  but  if  it 
l>c  limited  in  puriicular  to  his  son  John^  or  Jiichard^  it  ii  bad,  if  he 
have  no  son  of  that  name;  for  it  is  too  remote  a  possibility  that  he 
should  not  only  have  a  son,  but  a  son  of  a  particular  name.  5  Heft.  51. 
A  liinitalion  of  a  Remainder  to  a  bastard,  before  it  is  born,  is  not 
good:  for  thou;^h  the  Law  allows  the  possibihiy  of  havings  bastarns,  it 
presumes  it  to  be  a  very  remote  and  impi-obable  contingency.  C'ro. 
Mtiz.  509. 

Next;  with  respect  to  a  Contingent  Remainder,  where  the  person 
to  whom  it  is  limited  is  fixed  and  certain,  but  the  event  upon  which  it 
is  to  lake  effect  is  vague  and  uncertain.  Where  land  is  given  lo^. 
for  life,  and  in  case  B.  survives  him,  then  witii  Reuiainder  to  B.  in 
fee:  here  B.  is  a  certain  person,  but  the  .\emuinder  to  him  is  a  Con- 
tingent Remainder,  depending  upon  a  dubious  event,  the  uncertainty 
of  his  surviving  .-i.  During  the  joint  lives  of  .-1.  arid  B,  it  is  contin- 
gent; and  \{  B.  dies  first,  it  never  can  vest  in  his  heirs,  but  is  forever 
gone:  but  if  dies  first,  the  Remainder  to  B.  becomes  vested.  2 
Comm.  c.  1 1 . 

Contingent  Remainders  of  either  kind,  if  they  amount  to  a  free- 
hold, cannot  be  limited  on  an  estate  for  years,  or  any  other  particular 
estate,  less  than  a  freehold.  'I'hus,  if  land  be  granted  to  J.  for  ten 
years,  with  Remainder  in  fee  to  the  riglu  heirs  of  B.\  this  Remainder 
is  void;  but  if  granted  to  ji.  for  life,  with  a  like  Remainder,  it  is  good. 
I  Reft,  130.  For,  unless  the  fi-eehoId  passes  out  of  the  grantor  at  the 
time  when  the  Remainder  is  created,  such  Freehold  Remainder  is 
void;  it  cannot  pass  out  of  him,  without  vesting  somewhere;  and  in 
the  case  of  a  Contingent  Remainder,  it  must  vest  in  the  particular  te- 
nant, else  it  can  vest  no  where;  unless,  therefore,  the  estate  of  such 
particular  tenant  be  of  a  freehold  nature,  the  freehold  cannot  vest  in 
iiim,  and  consccjuenlly  the  Remainder  is  void.  2  Comm.  c.  \  \. 

A  Contingent  Remainder  is  defined,  by  Jh\-urnc^  to  be  a  Remainder 
limited  so  as  to  depend  on  an  event  or  condition,  which  may  never  hap- 
pen or  be  performeil;  or  which  may  not  happen  or  be  performed,  till 
after,ihe  determination  of  the  preceding  estate;  for,  if  the  preceding 
estate  (unless  it  be  a  mere  tiust  estate )  determine  before  such  event 
or  condition  happens,  the  Remainder  will  never  take  efiect.  Under 
this  definition,  we  may  properly  distinguish  four  sorts  of  Contingent 
Remainders.  I''irat,  Where  the  Remainder  depends  entirely  on  a 
eotuingcnt  determination  of  the  preceding  estate  itself. — Secondly, 
Where  the  contingency  on  which  the  Remainder  is  to  take  efl'cct  is 
independent  of  the  determination  of  the  preceding  estate. — Thirdfy, 
Where  the  condition,  upon  which  the  Remainder  is  limited,  is  cer- 
tain in  event,  l)ut  the  determination  of  the  particular  estate  may  hap- 
pen before  it. — I'mrihlij,  Where  the  person,  to  whom  the  Remain- 
der is  limited,  is  not  yet  ascertained,  or  not  yet  m  being.  J-'earne, 
3,  4. 

In  the  case  of  Dormer  v.  Forletcue;  [reported  in  its  various  stages 
by  the  name  ai  Dormer  v.  Foncscue;  Dormer  v.  I'arkhtirsi;  Barring- 
ion  d.  Dormer  v.  Farkhuni;  Smith  v.  Fackhursi,  or  Parkhurst;  Park- 
hunt  v.  Smith,  ficc.  See  Bro.  P.  C.  titles /i>/ir;  Remainder f]  an  estate 
was  limited  (after  several  precedent  estates)  to  the  use  of  A.  for  99 
years,  if  he  should  so  long  live;  and  after  his  decease,  or  the  sooner 
determination  of  the  estate  limited  to  him  for  99  years,  to  the  use  of 
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Iriisiccs,  and  tlicir  heirs,  duiiii!;  bis  life,  upon  trust,  to  preserve  the 
Contingent  Ucni<iin<lcrs:  and  idler  the  end  or  determination  of  that 
term,  to  the  use  of  .<'s  first  and  other  sons  successively  in  tail-male; 
Kcniainder  to  the  heirs  of  the  body  of  the  original  settler;  Kemainder 
to  such  settler's  right  heirs.  All  the  preceding  estates  being  deter- 
niincd,  A.  came  into  the  possession  of  the  lands  litnitcd  to  him  for 
!>9  years;  and  having  a  son,  they  joined  in  levying  a  fine,  and  sufler- 
ing  a  cuntmon  Kecovcry,  in  which  the  son  was  vouched.  If  the  trus- 
tees took  a  vested  estate  of  freehold  during  the  life  of  ./i?.,  the  Recov- 
ery was  void,  there  not  being  a  good  tenant  to  the  /ir«fi/if,  the  father 
being  only  tenant  for  years;  but  il  they  took  a  contingent  estate,  the 
freehold  was  in  the  son,  and  of  course  there  was  a  good  tenant  to  the 
lireci/ie.  UiK>n  this  point,  the  case  was  argued  in  the  Court  of  K.  B. 
and  afterwards  on  appeal  before  the  House  of  Lords,  where  all  the 
Judges  were  ordered  to  attend,  ire,  C.  J.  when  the  cause  was  heard 
ill  K.  B.,  and  IVi/Ira,  C.  J.  in  delivering  the  opinion  of  the  Judges  in 
the  House  of  Lords,  entered  very  fully  into  the  distinction  between 
contingent  and  vested  remainders.  They  seem  to  have  laid  down  the 
following  points: — That  a  Remainder  is  contingent,  cither  where  the 
person  to  whom  it  is  limited  is  not  in  fssr,  or  where  the  particular 
estate  may  determine  before  the  Remainder  can  take  place :  but  that  in 
every  case  where  the  Person -to  whom  the  Kemainder  is  limited  is  in 
esst,  and  is  actually  capable,  or  entitled,  to  take,  on  the  expiration  or 
sooner  determination  of  the  particular  estate,  supposing  that  expira- 
tion or  determination  to  take  place  at  that  moment,  llicre  Oie  Re- 
mainder is  vested.  That  the  doubt  arose,  by  not  adverting  to  the  dis- 
tinction between  the  different  nature  of  the  contingency,  in  those  cases 
where  the  Kemainder  is  limited  to  a  person  in  esse,  but  the  title  of 
the  Remainder-man  depends  on  a  collateral  or  extraneous  contingen- 
cy, which  may  or  may  not,  take  place  during  the  continuance  of  the 
preceding  estate;  and  those  cases  where  the  preceding  estate  may 
endure  beyond  the  continuance  of  the  estate  in  Remainder.  Thus,  if 
an  estate  is  limited  to  -i.  for  life,  and,  after  the  death  of  and  /.  S., 
to  B.  for  life,  or  in  tail,  there,  during  the  life  of  J.  S.,  the  title  of  B. 
depends  on  the  contingency  of  X  S.  dying  in  the  life-time  of  This  be- 
ing an  event,  which  may,  or  may  not,  take  place  during  the  continu- 
ance ol  the  preceding  estate,  B's  estate  is  necessarily  contingent.  But 
then,  supposing  J.  5'.  to  die,  still  it  remains  an  uncertainty  whether 
B's  estate  will  ever  take  place  in  possession:  for,  if  the  Remainder 
be  limited  to  B.  for  life,  there,  if  B.  dies  in  ^'s  life-time,  .^'s  estate 
would  endure  beyond  the  continuance  of  the  estate  limited  in  Re- 
mainder. The  same  would  be  the  case  if  the  Remainder  over 
were  limited  to  B.  in  tail,  and  B.  was  to  die  in  A's  life-time  without 
issue.  Yet,  in  both  cases,  it  was  agreed,  that  B.  took  not  a  contingent, 
but  a  vested  Remainder.  Hence  tliey  inferred,  that  it  was  not  the 
possibility  of  tlie  Kemainder  over  never  taking  effect  in  possession, 
bul  the  Remainder-man's  not  having  a  capacity  or  title  to  take,  sup- 
posing the  preceding  estate  at  that  instant  to  expire  or  determine,  to- 
gether with  its  being  uncertain  whether  he  ever  will  obtain  that  ca- 
pacity or  title,  during  the  continuance  of  the  preceding  estate,  that 
makes  the  Remainder  contingent.  Upon  these  grounds  they  deter- 
mined. th.it  the  Trustees  took  a  vested  Remainder,  and  that  the  Re- 
covery therefore  was  void. — The  doctrine  established  in  this  case  is 
hud  dovm  very  precisely  by  Co^e,  10  Be/i.  85.  where  he  with  great 
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accuracy  ot  expression,  observes  that  where  it  is  Uubiots  and  uncer- 
tain whether  the  use  or  estate  limited  in  future  shall  ever  vc^i  in  In- 
tereitt  or  not,  then  the  use  or  estate  is  in  contingency;  because  upon  a 
future  contingent,  it  may  either  vest  or  never  vest,  as  the  contingent 
happens.  Sec  1  Hcfi.  137,  b:  1  Jnat.  265.  a.  in  n:  antl  fio-^t  V. 

If  an  estate  be  limited,  cither  at  Common  haw,  or  by  way  of  use,  to 
one  for  life,  or  in  tail,  Remainder  to  the  right  heirs  oiJ.  .V.  who  is  then 
dead;  this  is  a  good  Remainder,  and  vests  presently  in  the  person  who 
is  heir  at  law  to  J.  S.  by  purchase:  see  /io.if  \'.  and  though  a  daughter 
be  then  heir  at  law,  and  after  a  son  is  born,  yet  shidl  the  daughter  re- 
lain  tlie  land  :igainst  him;  for  she  being  heir,  and  coming  within  the 
description  at  the  time  when  the  Remainder  was  limited,  it  then  vest- 
ed and  settled  in  her,  immediately,  as  a  Remainder  by  Hurchascj  and 
shall  not,  by  any  accident  after,  be  defeated.  2  RoU.  Mr.  415:  I  Co. 
95.  103:  Phwd.  56. 

But  if  ^.  5.  be  living  at  the  time  of  the  Remainder  limited  to  his 
right  heirs,  this  puts  such  Remainder  in  abeyance  or  contingency; 
that  is,  it  is  in  no  person,  but  in  nuhibust  till  the  contingency  hiippens; 
for  it  is  not  in  the  feoffor,  or  donor,  because  he  has  liniiied  ii  out  of 
him^  and  all  Remainders  must  pass  ouc  of  him  at  the  time  of  the  limi- 
tation, though  they  do  not  presently  vest  in  the  person  intended;  and 
in  the  right  heirs  of  J.  S.  it  cannot  be,  because  he  cannot  have  heirs 
during  life;  so  there  is  no  person,  in  rerum  natura^  within  the  descrip- 
tion, to  take  it;  therefore  it  is,  in  the  mean  time,  in  abeyance  or  ex- 
fiectancy-,  to  vest  or  not  vest,  as  the  case  happens;  for  if  J.  S.  dies  dur- 
ing the  particular  estate,  then  the  Remainder  presently  takes  place  in 
his  heirs;  but  if  tlie  particular  estate  determines,  by  death  or  other- 
wise, in  the  life  of  J.  S.  then  such  Remainder  is  become  totally  void, 
and  can  never  vest;  but  the  estate  settles  again  in  the  feoffor,  or  donor, 
as  if  no  such  limitation  in  Remainder  hud  been;  and  he  becomes  te- 
nant to  the  firaci/ify  and  is  obliged  to  do  the  services;  and  though  J.  S. 
die  soon  after,  yet  his  heir  can  have  no  bcne6t  by  it,  not  being  capa- 
ble of  taking  the  Remainder  when  it  fell.  1  Co.  135:  C'v.  378,  o; 
2  Co.  51:  3  Koll.  Abr.  415:  Phiv.  28.  556:  Pofih.  74:  Moor  720:  3  Co. 
20:  10  Co.  50:  Raym.  145:  PoUrx.  56.  See  Fearne  526 — 534,  tJ'c. 
where  this  doctiinc  of  the  Remainder  bei.ig  in  abeyance  is  considered 
as  in  some  measure  unintelligible;  and  another  question  depending 
thereon  is  stated  thus:  "  A  man  [by  settlement  or  will]  makes  a  dis- 
position of  a  Remainder,  or  future  interest,  which  is  to  take  no  effect 
at  all  until  a  future  event  or  contingency  happen;  ii  is  admitted,  that  no 
interest  passes  by  such  a  disposition,  to  any  body,  before  the  event  re- 
ferred to  takes  place-  The  question  is,  what  becomes  of  the  interme- 
diate reversionary  interest  from  tlie  time  of  the  making  such  fumrC 
disposition,  until  it  takes  effect?  It  was  in  the  grantor,  or  testator,  at 
the  time  of  making  such  disposition,  it  is  confessedly  not  included  in 
it:  The  natural  conclusion  seems  to  be,  that  it  remains  where  it  was, 
viz.  in  the  grantor,  or  the  testator,  and  his  heirs;  for  want  of  being 
departed  with  to  any  body  else. — When  the  future  disposition  takes 
effect,  then  the  reversionary  or  future  ituerest  passes,  pursuant  to  the 
terms  of  it;  but  if  such  future  disptisition  fuils  of  effect,  either  by  rea- 
son of  the  determination  of  the  particular  estate,  failure  of  the  contin- 
gency, or  otherwise,  what  is  there  then  to  draw  the  estate,  which  was 
the  intended  subject  of  it,  out  of  the  grantor  or  his  heirs,  or  th".  :ieir« 
of  the  testator?  or  who  can  derive  title  to  an  estate  under  a  prospective 
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disposition  which  confessedly  never  lakes  any  effect  al  all!  Fearnr 
285,  6.  533. 

But  if  (here  be  no  such  J.  S.  at  the  time  of  the  limitation,  though 
he  be  after  l>orn,  and  dies,  during  the  particular  estate;  yet  his  heirs 
shall  never  have  the  Remainder.  So,  if  a  Kemainder  be  limited  to  J, 
son  of  J1.  in  tail,  iffc.  or  to  A",  wife  of  D.,  where  in  truth  there  is  no 
such  J.  or  A'.,  thouch  B.  has  a  son  called  or  O.  marries  one  F.., 
yet  they  c.  n  never  take  the  Remainder;  because  if  there  be  such 
persors  as  the  words  nf  the  i:ifl  import,  there  the  Remainder  ought 
to  vest  in  them  presently,  and  they  will  never  alter  be  made  capable 
of  taking  it;  but  if  there  be  no  such  person  then  hi  rmr^  none  who 
come  within  that  description  after,  can  h  y  claim  to  it,  because  the 
limitation  was  present  to  such  persons;  but  a  Remainder  limited  pri. 
mogevico  Jilio^  or  ftr<^xim*t  hxredi  nia^cvh  of  ^.  or  /iTofiinquioribns 
hxri  dibuH  dr  nanguine  fiucr'jrum^  or  seniori  fturro  of  -'A,  or  to  the  right 
heirs  of  J.,  there  being  then  such  -A.  in  rise,  or  to  the  wife  J.  shall 
marry;  these  arc  good  Rf-mainders,  and  vest  when  such  persons  come 
in  eusc  as  are  within  the  description;  because  here  appears  no  present 
regard  for  any  person  in  particular;  therefore,  if  they  answer  the  de- 
scription at  any  time  before  the  particular  estate  dciernunes.  it  is 
time  enough;  and  so  there  is  a  diversity  between  a  Remainder  limi- 
ted to  one,  by  name  in  fiarficiilar,  and  such  Remaitider  limited  by 
deacrifJion  or  circumlocution,  or  between  a  general  name  and  a 
special  name.  Co.  Lit.  3:  1  Co.  66:  2  Co.  51:  Hob.  33:  Moor  104: 
jDycr  337:  2  /.,<m.  210:  I  Hot.  Rrfi-  254. 

A.  makes  a  lease  to  for  life  of  B.,  and  after  the  death  of  ji.  to 
remain  to  B.  and  his  heirs;  this  Remainder  is  contingent,  and  cannot 
vest  present';',  for  if  A.  survives  B.  it  is  void;  and  because,  otherwise, 
the  operation  of  livery  would  be  interrupted  during  the  life  of  for 
he  cannot  g'  i  himself  any  estate,  his  livery  operatingto  pass  estates 
from  him,  not  to  give  any  to  him  who  had  the  whole  bei'ore:  there- 
fore, duritit;  his  life^  the  operation  of  the  livery  miifst  ceaiiC^  and  by 
consequence  no  Remainder  can  take  effect  in  virtue  of  that  livery, 
which  pro  tempore  being  at  an  end,  all  that  depended  thereon  ceases 
too;  and  can  never  after  be  revived;  for  the  livery  must  carry  out  all 
the  estates  at  once  from  the  feoflbr;  and  if  he  comes  again  into  the 
possession  before  they  can  all  take  effect,  this  breaks  the  force  of  the 
livery,  and  brings  back  again  to  him  all  that  such  livery  had  taken 
out  Irom  him,  and  then  they  never  can  take  effect  but  by  a  new 
livery:  This  is  the  reason  of  the  common  case,  that  one  cannot  give 
lands  to  another  to  begin  after  his  death,  because,  being  to  make 
livery  presently,  if  that  cannot  operate  presently,  it  can  never  operate 
at  all;  for  it  is  a  contradiction  to  give  lands  to  one  by  a  solemn  lii  ery, 
which  is  an  act  executed,  and  works  jjresently;  and  yet,  by  words,  to 
restrain  that  operation  to  a  future  time:  But  in  the  principal  case, 
wheie  .'/  dies  first,  there  no  inteiruplion  is  of  the  livery,  for  B.  had 
an  estate  for  life  by  virtue  thereof;  and  before  that  determines,  the 
same  livery  which  carried  the  Remainder  in  abeyance,  for  the  uncer- 
tainty of  its  t;  king  effect,  does  on  A.'s,  death  direct  and  settle,  or  bring 
down  the  Remainder  to  B.  and  his  heirs.  I'l  Co.  85. 

If  a  lease  be  made  to  A.,  B.,  and  C,  for  their  lives,  and  if  B.  sur- 
vives C,  then  to  i*emain  to  B.  and  his  heirs:  this  Benwinder  in  in 
abeyance,  because,  though  the  person  be  certain,  yet  since  it  depends 
on  C'«  dying  beforts  him,  till  that  be  known  the  Remainder  cannot 
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vest.  So  if  a  lease  be  made  to  ^.  for  life,  and  after  the  death  of  B. 

who  is  a  stranger,  to  remain  to  C  in  fee*  or  to  ^.  in  fee;  tJiese  Re- 
maiiitlcrs  ure  in  ubcyunie  or  contingency,  unci  <iepcnd  on  dying 
before  C.  or  for  if  he  survives  them,  the  Renriainder  cannot  take 
effect.  3  Co.  20:  10  Co.  85:  C  o.  LH.  378. 

If  a  lease  were  made  io  .i.  for  life,  Hemainder  to  the  ah!x)t  of  D. 
and  his  successors,  though  the  abbot  were  then  dead,  so  as  there 
were  then  no  abbot  at  all,  yet  the  Rcniaimler  should  be  good,  if  an 
abbot  were  made  before  ihe  death  of  .-i.  So,  of  a  Remainder  lo  a 
mayor,  and  commonalty,  dean  and  chapttr,  prior  and  convent,  t^c. 
though  there  be  f/un  no  mayor,  dean  or  prior.  So.  of  a  Remainder  to 
the  bishop  of  i^.,  parson  of  /J.,  or  other  sole  corporation,  and  his 
successoi"s;  these  Remainders  (not  bein^  limited  to  them  by  name 
specially,  but  to  them  generally,  and  so  iL'/iocvcr  comts  ivithin  fhe  dt- 
scri/uion  brfore  the  delcrminafion  of  the  /larficular  cufatc^  is  cafmblc  of 
taA-i/ig-  by  virtue  thereof)  are  good  Remainders  in  abeyance,  i^c. 
But  if  there  be  no  such  corporations  at  the  time  of  the  limitation, 
then  the  Remainders  are  totally  void;  and  none  created  after,  though 
by  the  same  name,  can  take  these  Remiiindcrs,  not  even  if  a  patent 
be  then  passed  to  make  such  cor^joralion.  Co.  Lit.  26 i:  Hob.  33:  2  Co. 
51:  10  Co.  30:  Moor  104:  !  Rot.  Hifi.  25-1:  2  BuUt.275. 

Contingent  Hemaindt  rs  way  be  drf  aled^  by  destroying  or  determin- 
ing the  particular  estate  upon  which  they  depend,  before  the  contin- 
gency happens  whereby  they  become  vested.  1  Rep.  66.  135.  There- 
lore,  when  there  is  tenant  for  life,  with  divers  Remainders  in 
contingency,  he  may,  not  only  by  his  death,  init  by  alienation,  sur- 
render, or  other  methods,  destroy  and  determine  his  own  life-estate, 
before  any  of  those  Retnainders  vest;  the  consequence  of  which  is, 
that  he  utterly  defeats  them  all.  As,  if  there  be  tenant  for  life,  with 
Remainder  to  his  eldest  son  unborn  in  tail,  and  the  tenant  lor  life,  be- 
fore any  son  is  born,  surrenders  his  lifc-csiale,  he  by  that  means  de- 
feats the  Remainder  in  tail  to  his  son:  for  his  son  not  being  in  estr^ 
when  the  particular  estate  determined,  the  Remainder  could  not  tl«u 
vest;  and,  as  it  could  not  vest  then,  by  the  rules  before  laid  down,  it 
never  can  vest  at  all.  In  these  cases,  tlicreforc,  it  is  necessary  lo  have 
trustees  appointed  to  preserve  the  Contingent  Remainders;  in  whom 
there  is  vested  an  estate  in  Remainder  for  the  life  of  the  tenant  for 
life,  to  commence  when  his  estate  determines.  If,  therefore,  his  estate 
for  life  determines  otherwise  than  by  his  death,  the  estate  of  the 
trustees,  for  the  residue  of  his  natural  life,  will  then  lake  effect,  and 
become  a  particular  estate  in  possession,  sufficient  to  support  the 
Remainders  depending  in  contingency.  See  /lo^t.  V.  Tliis  method 
is  said  to  have  been  invented  by  Sir  Orlando  Bridgmaii^  Sir  Gt  offrey 
Palmer^  and  other  eminent  Counsel,  who  betook  themselves  to  con- 
veyancing during  the  time  of  the  Civil  Wars;  in  order  thereby  to 
secure  in  family  settlements,  a  provision  for  the  future  children  of  an 
intended  marriage,  who  before  were  usually  left  at  the  i\iei  cy  of  the 
jjat  ticular  tenant  lor  life:  and  when,  after  the  Restoration,  those  gen 
llemcn  came  to  till  the  first  offices  of  the  Law,  they  supported  this  in- 
vention, within  reasonable  and  pro])er  bountis  and  intioduced  it  into 
general  use.  2  Comm.  c.  II.  See  Moor  468:  2  Roil.  Mr,  797.pt.  12; 
2  Sid.  159:  2  Chan.  Reft.  170. 

III.  When  lands  are  given  in  undivided  shares  to  two  or  more  foi 
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panicular  estates,  so  as  that,  upon  the  determination  of  tlic  particular 
estates  in  any  of  those  shares,  they  remain  over  to  the  other  grantees, 
and  the  Keversion  or  Remainiler-inan  is  not  let  in  till  the  determina- 
tion of  all  the  particular  estates,  then  the  grantees  take  their  original 
shares  as  icnanls  in  common;  and  the  Remainders  limited  to  them, 
on  the  determination  of  the  particular  estates,  are  known  by  the  ap- 
pellation of  Crosfi  Hrmuinderfi. — These  Remainders  may  be  raised 
both  by  deed  and  will;  in  deeds  they  can  only  l>e  created  by  express 
words,  but  in  wills  they  may  l)e  raised  by  implication.  1  Imt.  195, 
b.  in  n. 

^.  having  issue  five  sons,  his  wife  being  enseint,  devised  Iwo- 
thirds  of  liis  lands  to  his  four  younger  sons,  and  the  child  in  venire 
ta  mrrr,  if  he  were  a  son,  and  their  heirs;  and  if  they  all  died  without 
issue  male  of  their  bodies,  or  any  of  them,  that  the  lands  revert  to  the 
right  heirs  of  the  devisor:  By  this  devise,  i/ie  younger  torn  were 
Tenants  in  {ail  in  ftfjstiession^  •luith  Croftti  Remainders  in  tail  m  each 
Gtltcr^  and  no  ])art  shall  revert  to  the  heir  of  the  devisor,  till  all  the 
younger  sons  be  dead  without  issue  male  of  their  bodies.  Dyer  303. 

But  where  one  having  issue  three  sons, 5.,  and  devises  one 
house  to  -4.  and  his  heirs,  another  to  B.  and  his  heirs,  and  a  third  to 
D.  and  his  heirs;  provided,  that  if  all  his  said  children  die  without 
issue,  that  then  the  messuages  remain  and  be  to  his  wife  and  her 
heirs:  It  was  held  by  three  Judges,  that,  on  the  death  of  one  of  the 
eon  <  without  issue.,  the  wife  might  enter,  and  that  here  there  were  no 
Cross  Remainders  from  one  son  to  another,  because,  being  devised 
to  them  severally  by  express  limitation,  there  shall  be  no  greater 
estate  to  them  by  implication.  Gilbert  v.  Witty,  Cro.  Jac.  635:  2  Roll. 
Re/i.  281:  I  Vent.  224:  Raym.  455:  t'itxg.  97:  2  Jon.  82:  Carlh.  173. 

In  the  above  case  it  was  said,  by  Justir.e  Dodderidge,  that  Cross 
Remainders  shall  never  be  raised,  by  implication,  between  more  than 
two.  This  doctrine  received  some  cotintenance  from  what  was  said 
by  the  Courts  in  the  cases  of  Cote  v.  Lcvingstone,  1  Ventr.  224: 
Holmes  v.  Meynell,  T.  Raym.  452.  and  some  other  cases.  See  4  Leon. 
14.  But  it  seems  entirely  exploded  by  the  cases  of  Jiurden  v.  Bur- 
Y'i//e,  B.  R.  JPasch.  13  Geo.  3:  Richmond  {I).)  v.  Cadogan  (iC.),  Chanc. 
May  1773:  Wright  v.  Holford  iff  al.  Cosv/i.  31.  and  some  other  subsc- 
<|uent  cases.  It  seems,  however,  to  be  admitted  in  these  cases,  that  to 
i-aise  Cross  Remainders  between  more  than  two,  stronger  implica- 
tion is  required,  than  to  raise  them  between  two  only.  1  /nst.  195,  b. 
in  n:  and  see  4  Term  Ri/i.  A'.  R.  713,  that  the  Rule  is,  that  as  be- 
tween two  only  it  shall  be  presumed  that  Cross  Remainders  were 
intended  to  be  raised:  but  if  there  be  more  than  two,  it  is  necessary 
to  resort  to  other  words  in  a  Will  to  discover  an  intention  to  raise 
tliem.  See  also  2  Host's  Refi.  36.  47. 

One  seised  of  lands  in  fee,  by  will  devises  Black  jlcre  to  A.  his 
daughter,  and  her  heirs,  and  llhiie  .Icre  to  his  daughter  B.  and  her 
heirs;  and  if  she  die  before  the  a'je  of  sixteen  yeai-s,  living  then 
jI.  to  have  White  Jcrr  to  her  and  her  heirs;  and  if  die,  having  no 
issue,  living  B.,  then  B.  to  have  the  part  of  -V.  to  her  and  her  heirs; 
and  if  both  die  having  no  issue  then  to  J.  5.  and  his  heirs;  the  testa- 
tor dies;  B.  attains  her  age  of  sixteen  years,  and  then  dies,  without 
issue  in  the  life  of  J.;  and  it  was  held  by  three  Justices,  against 
Dyer;  1  st.  That  the  daughters  had  an  estate-tail  on  the  whole  ■wilt,  and 
not  a  fee  determinable  on  a  contingency  subsequent;  2dly,  That,  by 
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llie  words  "  if  both  die  miiiiovt  ussuc"  no  Cross  Remainders  in  jail 
were  created  by  inipiicauon,  liut  tiiat  on  h.'i  dcalli  wilhom  issue, 
aficr  sixteen,  J.  H-  should  have  her  p^rl  presently  without  staying  till 
the  death  of  A.  without  issue.  Dyer  330:  I  Brndt.  S12:  1  KM.  Mr. 
839:  t^augh.  267. 

^.  seised  of  lands  in  fee,  by  will  devises  all  his  lands  in  the  county 
of,  isr.  to  his  two  daughters  li.  and  D.  and  their  heirs,  equally  to 
be  divided  benvixt  tlicm;  and  in  case  they  happen  to  die  without  issue, 
then  to  his  nepliew  J.  .V.  and  tlie  heirs  male  of  his  body,  and  dies; 
and  it  was  adjudged,  that  on  the  death  of /J.  one  of  the  daughters  of 
the  other  sister  took  her  moiety  as  a  Cross  Remaindei'.  Kaijm.  452: 
Skin.  17:  2  John.  172:  2  Show.  136:  Polltx.  434.  and  see  2  Vcrn.  545: 
3  Mud.  107. 

Ricliurd  liiildcn  seised  in  fee,  and  having  issue,  a  son  and  three 
grandchildren,  by  his  will  devised  part  of  his  estate  to  his  wile  for  her 
life,  and  tne  reversion  of  such  part,  expectant  on  her  death,  and  all 
other  his  freehold  tenentents,  c^'c .  he  gave  to  his  son  Richard  Holden 
for  life,  and  after  his  death  to  his  first  and  other  sons  successively  m 
tail  mate,  and  /or  dffauli  of  nuch  issuc^  and  after  the  determination  of 
the  said  estates,  he  g;;vc  the  premises  to  his  grandson  Richard  Holdcn, 
and  his  granddaughter  Eiizabeth  Holden,  to  be  equally  divided  be- 
tween Ihem,  and  to  the  heirs  of  their  respective  bodies  issuing;  and 
for  default  of  such  issue,  he  gave  the  premises  to  his  granddaughter 
.Inne  in  fee:  The  testator  died  seised,  Hichard  the  son  died  without 
issue  male,  \^'hercupon  Elizabeth  and  the  grandson  entered,  and 
Elizabeth  died  without  issue  generally;  ytnne  //olden  married  John 
Jervia;  and  the  question  was,  VVhetherthere  were  Cross  Remainders, 
between  Elizabeth  and  Ric/iard  the  grandson,  or  whether  the  moiety 
cA  Elizabeth  should  go  to  j/nue  or  to  Ric/iard?  And  it  was  resolved, 
that  t/tcre  were  no  Cross  Remainders  between  ihcm,  because  here  are 
no  ex/iresK  words,  nor  is  tliere  a  necessary  implication,  without  one  of 
which  Cross  Remainders  cannot  be  raised;  that  the  words,  and  for 
default  of  such  issue,  being  lelative  to  what  goes  before,  mean  only 
and  for  default  of  heirs  of  their  respective  bodies;  and  therefore  it  is 
no  more  than  as  if  it  had  been  a  devise  of  one  moiety  to  Richard  and 
the  heirs  of  his  body,  and  of  the  other  moiety  to  Elizabeth,  and  the 
heirs  of  her  body;  and  for  default  of  heirs  of  their  respective  bodies, 
Remainder  over;  in  which  case  there  could  be  no  doubt;  and  it  was 
held,  that  this  case  differed  from  the  case  su/iru,  the  word  resficctivr 
being  in  that  case,  and  the  first  devisees  were  the  testator's  daughters, 
and  tlie  Remainder-man  only  a  nepliew;  whereas,  in  the  present 
case,  y/nnc  was  as  near  to  the  testator  as  Richard.  Citmber  v.  Hi/l, 
2  Kely.  188:  2  Barn.  K.  B.  367.  443:  Browne  v.  Williams,  Mich.  8 
Geo.  2. 

IV.  As  to  estates  of  inheritance,  there  can  be  no  doubt  but  that  the 
grantor,  having  a  perpetual  and  durable  interest  in  the  estate,  may 
sh:ire  and  divide  it,  or  grant  as  many  Remainders  over  as  he  thinks 
proper.  4  Xe-.^  .dbr.  492. 

But  as  to  personal  goods  and  chattels,  it  was  formerly  held,  that 
then,  in  their  o^vn  nature,  niere  inca/iab/e  of  any  limitation  over^ 
being  things  transitory,  and  by  many  accidents  subject  to  be  lost,  de- 
stroyed, or  otherwise  impaired,  and  the  exigences  of  trade  requiring 
a  frequent  circulation  thereof,  in  wliich  they  differ  from  lands  lind 
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tenements  which  are  permanent;  ihcrcfore  what  is  called  an  esiait  in 
laniis,  is  lernicd/u  iy/.ti  fi/in  ijursonal  chattels:  VVheixfore  it  was  held 
thai  a  j^rantor's  devise  of  a  personal  tliiii^  to  one,  tliouf^h  but  for  an 
hour,  or  minute,  w,is  a  gift  for  mr;  and  an  absolute  disposition  of 
theenlirc  property.  liro.  Devisi\3:  Ploml.  i2\:  Drer'i:  8  Co.  94-. 

Hence  it  was  a  long  time  before  the  Courts  of  Justice  couH  be 
prevailed  u|ioii,  to  have  any  regard  for  a  devise  over,  cich  of  a  chattel 
reidi  or  a  term  for  years,  aftei-  an  estate  for  life  limited  thereon;  be- 
cause the  estate  for  life  being,  in  the  eye  of  tiie  Law,  of  greater  re- 
ganl  and  coiisidei'atiun  than  an  estate  for  years,  they  thought  he,  who 
had  it  devised  to  hini  for  life,  had  therein  included  all  that  the  devisor 
hail  a  power  to  dispose  of,  but  u'tvi  Huch  Hemaindrra  o-ucr  arc  altotved 
liiKicr  ihr  nami-  of  Executory  Dtvisen^  and  are  established  both  in 
Courts  of  Law  and  Equity,  provided  they  tend  not  to  a  perpetuity, 
saasto  make  estates  unalienable.  4  .\cw  Mr.  294.  See  this  Diet, 
liile  Executory  ItcvUe. 

Also  a  distinctioti  was  formerly  taken  between  a  devise  of  a  per- 
-sonal  chattel  to  one  for  life,  with  a  Ucmuitidcr  over,  and  of  the  use 
•nly;  that  in  the  first  case  the  devisee  for  life  had  the  absolute  pro- 
perty; but  not  so  in  the  second,  for  that  the  first  devisee  had  not  the 
property  of  the  goods,  but  only  a  special  interest  in  them,  so  that 
there  still  remained  a  property  w  hich  might  be  limited  over:  But  this 
distinction  is  now  exploded,  and  the  devisee  in  remaiitder  is  allowed 
in  Equity  the  like  remedy  in  botii  cases,  /'/awl.  521:  Cro.  Car.  346: 
1  Roll.  Mir.  e,\0:  March  106:  Owen  33:  1  Ch  Ca.  129:2  Vem.Hi: 
1  P.  Wilis.  1.  502.  651:  2  Comm.  c.  23./!.  39«. 

Bui  a  devise  of  a  term  for  year.s,  or  personal  chattel,  to  one,  for  a 
day,  or  an  hour,  is  a  devise  of  ihe  whole  term  or  interest,  if  the  limi- 
tation over  is  void,  ajid  it  appears  at  the  same  time  that  the  whole 
was  intended  to  be  disposed  of  from  the  c-vecutors.  1  P.  IVms.  666. 

^.  being  possessed  of  a  term  for  ninety -nine  years,  devised  it  to  B. 
for  life,  and  after  to  six  others  success;\  cly,  for  their  lives,  if  the 
term  so  long  continue;  and  all  the  seven  persons  being  dead,  and  the 
term  continuing,  it  was  adjudged,  that  it  should  revert  to  the  execu- 
tors of  the  testator,  and  that  it  did  not  vest  in  the  survivor  of  the 
devisees,  so  as  10  transmit  it  to  his  representatives.  1  Salt.  231:  I 
Ld.  Uuuiu.  325. 

A  fanner  devised  his  stock  (which  consisted  of  com,  hay,  cattle, 
ijfc.)  to  his  wife  for  life,  and  after  her  death  to  the  pLiintiff.  It  was 
objected,  that  no  remainder  can  be  limited  over  of  such  chattels  as 
these,  because  the  use  of  them  is  to  spend  and  consume  them;  but 
the  Master  of  the  Rolls  said  the  deviie  over  iva.,  good,  but  added,  if 
any  of  the  cattle  were  worn  out  in  using,  the  defendant  was  not  to  be 
answerable  for  them;  and  if  any  were  sold  as  useless,  the  defendant 
was  only  to  answer  the  value  of  them  at  the  lime  of  the  sale;  and  an 
account  was  decreed  to  be  taken  accordingly.  Jlbr.  £y.  361. 

./I.  gives  his  sister,  by  will,  10/.,  and  directs,  that  such  part  of  his 
personal  estate,  as  his  wife  should  leave  of  her  substance,  should  go 
to  the  sister;  whatever  the  wife  has  not  employed  in  that  way  shall 
JO  over,  and  be  accounted  for.  1  P.  /( nw.  65  I. 

But  if  a  chattel  real,  money,  gowls,  or  other  personal  things,  arc 
devised  to  one,  and  the  heirs  of  his  body,  cr  to  one,  and,  if  he  dies 
without  heirs  of  his  body.  Remainder  over,  by  w  hich  the  devisee  has 
:\n  estate-tail;  this  Remainder  ^  totally  void,  and  the  Courts  of  Equity 
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will  not  allow  of  a  bill  by  the  Rcmaindci-man  to  compel  security,  ifc. 
or  to  have  the  money,  tJ'c.  after  the  death  of  the  first  devisee,  but  it 
shall  go  to  his  executors  or  adniiiustraturs;  for  the  first  devise  gives 
the  absolute  property  of  a  personal  estate,  as  the  like  devise  of  a  real 
estate,  before  the  statute  De  donis^  gave  the  absolute  fee,  upon  which 
no  limitation  could  be  made  further;  and  as  the  heirs  are  the  repre- 
sentatives to  take  the  real  estate,  so  arc  the  executors  to  lake  the 
personal  estate;  and  this  is  not  within  the  statute  Dc  dunis^  but  re- 
mains as  at  Common  Law.  2  t'cnt.  349:  2  Vern.  600:  1  Sulk.  156. 

If  ^.  devise  that  his  goods  and  furniture  shall  remain  in  his  house, 
to  be  enjoyed,  according  to  the  limitations  of  his  will,  by  those  entitled 
to  the  house;  the  first,  who  would  be  tenant  in  tail  of  the  house  be- 
comes absolute  owner  of  the  goods.  See  further,  title  Kxccuiori) 
Devise. 

Not  only  lands  and  tenements,  but  also  rents,  commons,  estovers, 
or  any  other  interest  or  profits  in  ease,  wherein  the  grantor  hath  the 
absolute  property  to  him  and  his  heirs,  may  be  granted  with  Remain- 
der over.  Phivd.  379:  9  Co.  48.  97. 

So,  if  one  hath  the  office  of  pjrk-keeper,  forester,  gaoler,  sheriff, 
t^c.  to  him  and  his  heirs,  he  may  grant  those  offices  to  one  for  life, 
Remainder  to  another  l"or  life,  i^c.  for  owne  inajui  contziu-r  in  se  minusi 
aitd  as  they  are  grantable  over  in  fee,  so  may  they  be  granted  in  suc- 
cession to  one  for  life,  with  Remainders  over,  ^c.  9  Co.  48;  1  ^«rf. 
/!/.  201. 

■  It  was  formerly  doubted,  whether  there  could  be  a  Remainder  of  a 
rent  dc  novo;  that  is,  whether  a  man,  seisetl  of  lands  in  fee,  could 
thereout  grant  a  rent-charge  to  one  for  life  or  years,  Remainder  to 
another  in  fee,  or  in  tail;  and  this  doubt  arose  from  t/te  rem  not  having 
any  existence  before  it  waa  created,  consequently,  no  reversion  could 
be  left  to  the  grantor,  out  of  wliich  the  Remainiier  was  to  arise:  But 
it  is  now  settled,  that  such  grant  in  Remainder  is  good,  the  grantor 
having  the  absolute  interest  in  the  estate  out  of  w  hich  it  is  to  arise, 
and  his  intention  gives  it,  being  for  the  whole,  out  of  which  the  les- 
ser estates  are  carved.  But  if  he  grant  ^lUch  rent  for  life  or  years,  to 
one,  without  going  fuither,  he  cannot  after  grant  the  reversion  thereof 
fo  another,  because  he  has  no  reversion  in  him.  2  HoL.  Abr.  415:  2 
Co.  TO.  76:  2  yenl.  240:  I  Lev.  144:  1  Hid.  283:  2  iiaik.  577:  2  Lulw. 
1225:  Moor  /il.  100.  See  title  Kent. 

The  King  may  grant  an  estate  in  an  office,  to  commence  in /uluro, 
or  on  a  contingency,  for  he  hath  no  inheritance  in  the  office,  as  to  the 
execution  of  it,  but  in  point  of  interest  only  to  gi-ant.  And  there  is  a 
diversity  between  offices  in  fee  existing,  and  such  as  are  granted  only 
for  life;  which,  being  as  a  new  thing  created,  may,  as  a  rent  de  novo, 
be  granted  to  commence  in  yuiuro.  4  Mod.  275:  1  Ld.  liaym.  52: 
Carlh.  350:  Satk.  465:  Comb.  334. 

If  one  be  cixraied  Baton,  ^'i5count,  Earl,  t^c.  by  patent,  and  alter, 
in  the  same  patent,  the  same  honour  is  granted  to  another  in  Remain- 
der, yet  this  ojterates  as  a  new  tyrant,  and  not  as  a  Remainder;  for  the 
King  had  no  reversion  of  that  honour  in  him,  though  he  had  still 
the  same  power  of  ap|X)inting  one  in  succession  to  t;ike  it,  as  he  had 
of  granting  it  to  the  first.  Show.  Part.  Ca.  5.  1 1. 

V.  The  word  Remainder  is  no  term  of  art,  nor  is  it  necessary  to 
create  a  Remainder.  So  that  any  words,  suflicient  to  shew  the  intent 
of  the  party,  will  create  a  Remainder;  becatite  such  estates  talie  their 
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dcnnmination  of  Remainders,  more  from  the  nature  and  manner  o( 
their  existence,  after  they  are  limited,  than  from  any  previous  quality 
inhciem  in  the  word  Remainder.  To  make  them  such,  therefore, 
if  a  man  gives  land  to  -V.  lor  life,  and  that  after  his  death  the  land 
shall  revert,  or  descend,  to  B.  lor  life,  i^c.  this  is  a  good  Remaindtr, 
and  may  be  pleaded  as  such.  1  Holl.  Jbr.  416:  Plowd.  29:  1  HoU 
Sefi.  319:  Dyer  125. 

So,  if  lands  arc  given  to  one,  and  the  heirs  male  of  his  body,  and  ts 
him,  and  the  heirs  female  of  his  body;  this  limitation  to  the  heirs 
female  is  a  Remainder;  because  it  is  not  to  take  place  till  the  estate 
to  the  heirs  male  is  spent.  Co.  Lit.  377,  a. 

So,  if  lands  are  given  to  a  widow,  and  to  the  heirs  of  the  body  of 
her  late  husband,  on  her  brgoilen.  This  is  a  Remainder  to  the  heirs 
of  the  Imdy  of  the  husband;  because  it  cannot  take  effect  till  ufler  the 
widow's  death,  who  has  an  estate  for  life.  Co.  Liu.  26.  200:  2  Mod, 
210. 

So,  an  estate  limited  to  A.  for  life,  or  in  uil,  and  after  his  decease, 
or  for  default  of  such  issue,  to  J3.  and  the  heirs  of  his  body,  is  good, 
though  there  be  not  the  word  Hejr.aindfr.  So,  if  a  lease  be  made  to  J. 
for  life,  and  that  after  his  death  B.  shall  have  the  profit;  this  is  a 
good  Remainder  to  B.  /'lowd.  159:  Moor  pt.  54:  Dijcr  125:  1  Rol, 
Rep.  319:  Cro  EUz.  10.  742. 

So,  a  lease  to  A  for  life,  and  that  after  his  death  his  children  shall 
have  it,  is  a  good  Remainder.  6  Co.  17,  b:  Raym.  83. 

Nay,  though  an  estate  be  limited  expressly  as  a  Remainder,  yet, 
if  it  be  not  so  in  construction  of  Law,  the  word  Remainder  will  have 
no  force  to  make  it  such.  As,  if  jl.  seised  of  lands  in  fee,  he  ami  B. 
levy  a  fine  to  D.  in  fee,  who  grants,  and  renders  to  B.  in  tail,  render- 
ing rent  to  and  if  B.  died  without  issue,  trnrmenta  firgd.  integre 
remanebunt  to  .d.  and  his  heirs;  B.  suffers  a  common  recovery;  A. 
distrains  for  his  rent;  This  was  adjudged  a  rcversiov^  and  as  such 
the  rent  passed  with  it  to  and  was  chargeable  on  the  land  in  whose 
hands  soever  it  came,  by  virtue  of  the  contract,  which  cannot  be  de- 
stroyed by  the  recovery,  though  the  reversion  is  thereby  barred.  Cre, 
liliz.  727  768.  792:  Moor  fit.  795:  Co.  Litl.  299:  Raym.  142. 

If  a  lease  be  made  to  A.  for  eighty  yeai-s,  if  he  so  long  live,  and  if 
Tie  die  within  the  term,  then  the  land  to  go  over  to  another  for  the 
residue  of  the  eighty  years;  this  isa  good  Remainder,  because,  though 
the  term  or  interest  be  determined,  yet  the  land  and  part  of  the  years, 
still  remain;  these  years  may  be  made  the  measure  of  the  succeeding 
interest,  as  any  other  number  of  years  may  be.  Cro.  Et.  2 1 6:  1  Lem. 
218:  1  Co.  153:  3  Leon.  195:  2  Roil  Abr.  ilSiRlowd.  198:  Moor  247. 
520.  fll.  441:  1  And.  259. 

J.  S.  seised  of  lands  in  fee,  by  indenture,  demises  them  to  A.  for 
life,  habendum  to  /'.,  D.,  and  li.,  his  three  sons  for  their  lives,  and 
the  life  of  the  survivor  of  them  successively;  after  the  death  of  A., 
it  was  adjudged  in  this  case:  f  irst.  That  if  the  sons  could  lake,  it 
must  be  by  way  of  Remainder.,  they  not  being  parlies  to  the  deed;  and 
then  it  must  he  as  joint-tenants,  which  could  not  be  by  reason  of  the 
word  "  succenively."  Secondly,  That  they  could  not  take  in  succes- 
sion, fyr  the  uncertainly  whose  estate  or  interest  was  to  commence 
first.  IJob.  313:  Hut.  87. 

A.,  by  indenture,  makes  a  lease  lo  B.  for  forty  years,  if  so  long 
live,  and  after  his  death  to  O.  (who  was  no  party  to  the  deed,)  for  out 
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thousand  years;  and  then  .4.  levies  a  6ne,  and  dies,  and  five  years  pass 
after  his  death,  and  then  the  pfcintiff  claiming  under  D  enters,  isfc: 
Tlus  is  no  Remainder  at  all  to  D.;  lor,  First,  Presently  it  Ciinnot  vest  by 
reason  of  the  lessor's  life  interposing,  therefore  no  Remainder  is 
vested.  Secondly,  As  a  Contin^^ent  Remainder^  it  cannot  be  good; 
because  then  it  ought  to  have  a  /larticular  estate  to  Hufxfiort  it, 
and  ought  to  be  in  abeyance, or  contingency, to  vestornot  vest  when 
that  determines:  But  here  the  first  lease  is  no  such  particular  estate; 
because  that  reaches  not  to  the  commencement  of  the  Remuindcr-f  nor 
is  the  Remainder  limited  with  any  regard  to  the  particular  estate; 
because  it  is  not  to  commence  on  the  determination  of  that,  but  at  a 
future  time,  viz.  on  the  death  of  the  lessor;  and  there  is  no  contingency 
in  the  case,  for  it  is  to  take  effect,  at  all  events,  on  the  death  of  the 
lessor,  be  it  before  or  after  the  end  of  the  term;  therefore,  it  can  be 
no  other  than  a  future  interesse  termini.,  to  begin  after  the  death  of 
tlie  party  who  grants  it,  w  hich,  being  but  for  years,  it  may  well  do; 
because  it  enures  by  vjay  of  eoniraei;  anil  though  the  grantee  there 
was  no  party  to  the  deed,  and  therefore,  as  objected,  could  take 
nothing,  yet  it  appears,  that  judgment  vias  given  for  the  plaintiff; 
which  proves,  First,  That  the  grantee  had  an  interest:  Secondly,  that 
this  interest  was  not  barred  by  the  fine,  and  five  years'  non-claim  after 
the  death  of  the  grantor,  not  being  touched,  devested  or  turned  to  a 
right;  Thirdly,  That  though  the  grantee  was  no  party  to  the  inden- 
ture, yet  he  might  well  lake  by  virtue  thereof;  if  he  gels  the  inden- 
ture to  make  out  his  title;  for  the  grantor  cannot  derogate  from  his 
•wn  grant,  or  avoid  his  own  acts.  Raym.  1 40. 

We  next  come  to  consider  the  question,  what  shall  be  words  tj 
fimilalionf  and  what  -words  oj'  /tnrchase. 

In  a  grant  of  an  estate  in  fee-simple  to  it  is  necessary  to  give  it 
to  ./i.  and  his  heirs:  Of  an  estate  in  fee-tail,  to  ^.  and  the  heirs  of  his 
body:  And  a  grant  to  A.  without  any  additional  words,  gives  him  only 
an  estate  for  life.  Hence  the  word  heirs^t  and  the  words  heirs  of  the 
hody  in  the  second,  are  said  to  be  words  of  limitation;  because  they 
limit  or  describe  what  interest  A.  takes  by  the  grant,  -viz.  in  one  case 
a  fee-simple,  in  the  other  a  fee-tail:  And  the  heirs,  in  both  instances, 
take  no  interest,  any  farther  than  as  the  ancestor  may  permit  the 
estate  to  descend  to  them.  But  if  a  Remainder  is  granted,  or  an  estate 
devised,  to  the  heirs  of  A.  where  no  estate  of  free-hold  is  at  the  same 
time  given  to  A..,  the  heir  of  A.  cannot  take  by  descent  from  A.;  but 
he  takes  by  purchase  under  the  grant,  in  the  same  manner  as  if  the 
estate  had  been  given  to  him  by  his  proper  name.  Here  the  word 
Ac/rs  is  called  a  word  of  purchase.  2  Comm.e.  II. /i.  172, mn. 

Further  to  elucidate  this  contested  question,  it  may  be  proper  to 
state  the  much  talked  of  rule  in  Shelly's  ease,  and  TVIr.  Fearne's  de- 
finition of  the  terms  ':vords  of  limitation.,  and  words  of  /lurchase. 

The  rule  in  Shelly's  case  is  this: — When  the  ancestor,  by  any  gift 
or  conveyance,  takes  an  estate  of  freehold,  and  in  the  same  gift  or  con- 
veyanceanestateislimited,cithermediately,orimmediately  tohishciis 
in  fee,  or  in  tail,  always  in  stich  cases  the  heirs  are  words  of  limitation, 
and  not  words  of  purchase.  I  Co.  104.  And  the  Remainder  is  said  to  be 
executed  in  the  ancestor,  where  there  is  no  intermediate  estate;  or 
vested,  where  an  estate  for  life  or  in  tail  intervenes.  2  Comm.  c.  \  \,in  tt^ 
Otherwise,  (continues  Coif,)  it  is  where  an  estate  for  years  is  limited 
to  Uie  ancestor,  the  Remainder  to  another  for  life,  the  Remsinder  to 
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the  right  heirs  of  the  lessee  for  years,  then  his  heirs  are  fmrckaicrt, 
Vc.  1  Co.  104. 

Mr.  J-'tarnr,  after  ejcamining  the  terms  used  by  Coke,  in  laying 
down  the  above  rule,  and  \  indicating  them  from  the  charge  of  inac- 
curacy, to  which  Mr.  Dtiuglaa  had  considered  them  liable,  seems  to 
have  fully  settled  the  distinction  between  words  of  limitation  and 
words  of  purchase,  in  the  following  manner: 

When  the  words  Hrirs,  ike.  operate  only  to  expand  an  estate  in  the 
ancestor,  so  as  to  let  the  Aars  described  into  its  extent,  and  entitle 
them  to  take  derivatively  through  or  from  him,  as  the  root  of  succes- 
t  sion,  or  person  in  whom  the  estate  is  considered  as  cotnmencir.g,  they 
arc  properly  words  of  limitation;  but  when  they  operate  only  to  give 
the  estate,  imported  by  them,  to  the  heirs  described,  originaUy,  and 
as  the  persons  in  whom  that  estate  is  considered  as  commencing,  and 
not  derivatively  from  or  through  the  ancestor,  they  are  properly 
words  of  pui'chasc.  Lord  Coke,  in  the  rule  above  alluded  to,  very 
properly  refers  the  word  furchate  to  the  express  objects  of  limitation, 
viz.  heirs,  U.C.  Antl  when  such  heirs,  iJTc.  originally  acquire  the  estate 
by  those  words,  he  styles  them  words  of  purchase;  otherwise,  not. 
In  general,  woi-ds  of  jiurchase  are  those,  by  which,  taken  absolutely 
without  reference  to,  or  connexion  with,  any  other  words,  the  estate 
first  attaches,  or  is  considered  as  commencing  in  the  person  describ- 
ed by  them;  whilst  woi-ds  limit atfjn  openite  by  reference  to,  or  con- 
nexion with, other  words,  andextendor  modify  the  estategiven  by  those 
other  words.  This  is  evidently  the  line  of  distinction  adopted  by  Lord 
Coke,  and  which  pervades  the  terms  of  the  rule  in  question;  and  is  in 
fact  admitted  by  all  who  do  not  deny  the  word  heirs,  in  the  common 
limitation  to  a  man  and  his  heirs  for  ever,  to  be  words  of  limitation. 
But  it  is  to  be  remarked,  that  when  the  words  heirs  male  of  the  botly, 
fitc.  operate  as  words  of  purchase,  that  is,  when  they  do  not  attach  in 
the  ancestor,  but  vest  in  the  person  answering  the  description  of  such 
special  heir,  they  appear  to  have  a  sort  of  equivocal  or  mixt  effect: 
for  though  tl)cy  give  the  estate  to  the  special  heir  originally,  and  not 
through  or  from  his  ancestor,  yet  the  estate  which  he  so  takes  has 
such  a  reference  to  the  ancestor,  as  to  pursue  the  same  course  of  suc- 
cession, in  the  sarnc  extent  of  duration  or  continuance,  through  the 
same  persons,  as  if  it  had  attached  in  and  descended  from  the  ances- 
tor. Fearne's  Com.  Rem.  107 — 109.  Ufc.  edit.  1791. 

If  then,  an  estate  be  given  to  for  life,  and  after  his  death  to  the 
heirs  of  his  body,  this  Remainder  is  executed  in  ji.,  or  it  unites  with 
his  estate  for  life;  and  the  effect  is  the  same  as  if  the  estate  had  at 
once  been  given  to  and  the  heirs  of  his  body;  which  expression 
limits  an  estate^iail  to  .4.;  and  the  issue  have  no  indeleasible  interest 
conveyed  to  them,  but  can  only  take  by  descent  from  -V. — So,  also,  if 
an  estate  be  given  to  for  lilc,  with  Remainder  to  £.  for  life,  or  in 
tail.  Remainder  to  the  heirs,  or  the  heirs  of  the  body  of.//.;  in  this 
case,  -V.  takes  an  estate  for  life,  with  a  vebted  Remaiiider  in  fee,  or  in 
tail;  and  his  heir,  under  this  grant,  can  only  take  by  descent  at  his 
death.  J^'earne  21.  liut  in  order  that  the  estate  for  life,  and  the  Re- 
mainder in  tail  or  in  fee,  should  thus  unite  and  coalesce,  and  heirs  be 
a  word  of  limitation,  the  two  estates  must  be  created  by  the  same  in- 
strument, and  must  be  either  both  legal,  or  both  trust  estates.  Doug. 
490:  2  Term  lii'i.  444.  The  ride  with  regard  to  the  execution  or 
coaliuop  of  such  estates  seems  now  to  be  the  same  in  equitable  as  in 
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legal  estates.  1  Bro.  C.  Ji.  206.  And  in  all  these  cases  where  a  per- 
son has  an  estate-tail,  or  a  vested  Remainder  in  tail,  he  can  cut  off 
the  expectations  or  inheritance  of  his  issue  by  a  fine  or  a  recovery. 
Doug.  233. 

In  order,  therefore,  to  procure  a  certain  provision  for  children,  the 
tnethod  was  invented  of  granting  the  estate  to  the  father  for  life,  and 
after  his  death  to  his  first  and  other  sons  in  tail;  for  the  words  son  or 
daughter  were  held  to  be  words  of  purchase;  and  the  Remainder  to 
them  did  not,  like  the  Remauider  to  /;«>«,  unite  with  the  prior  estate 
of  freehold.  But  if  the  son  was  unborn,  the  Remainder  was  contingent, 
and  might  have  been  defeated  by  the  alienation  of  the  father,  by  leofT- 
ment,  fine,  or  recovery;  (though  a  conveyance  of  a  greater  estate  than 
he  has  by  bargain  and  sale,  or  by  lease  and  release,  is  no  forfeiture,  and 
will  not  defeat  a  contingent  remainder.  2  I.rott.  60:  3  Mod.  151.) 
To  prevent  this  alienation  by  tenant  in  tail,  it  was  necessary  to  inter- 
pose trustees,  to  whom  the  estate  is  given  upon  such  a  determination 
of  the  life-estate,  and  in  w  horn  it  rests  till  the  contingent  estate,  if  at 
all,  comes  intd  existence:  and  thus  they  are  said  to  support  and  pre- 
serve the  Contingent  Remainders.  This  is  called  Strict  Stttlemmtj 
and  is  the  only  mode  {Kxrcutory  Devises  excepted)  by  which  a  cer- 
tain and  indefeasible  provision  can  be  secured  to  an  unborn  child. 
But,  in  the  case  of  articles  or  covenants  before  marriage,  for  making 
a  settlement  upon  the  husband  and  wife,  and  their  ofl'spring,  if  there 
be  a  limitation  to  the  parents  for  life,  with  a  Remainder  to  the  heirs  of 
their  bodies,  the  latter  words  are  generally  considered  as  words  of 
purchase,  and  not  of  limitation:  ,\nd  a  Court  of  Kquity  will  decree 
the  articles  to  be  executed  in  strict  settlement.  See  Feanie  124.  and 
the  examples  there  cited.  It  being  the  great  object  of  such  settle- 
ments to  secure  fortunes  for  the  issue  of  the  marriage,  it  would  be 
useless  to  give  the  parents  an  estate-tail,  of  which  they  would  almost 
immediately  have  the  absolute  disposal:  And  therefore  the  Coin  tsof 
Equity  will  decree  the  estate  to  be  settled  upon  the  parent  or  parents 
for  life;  Remainder  (/.  e.  upon  the  determination  of  such  estate  for 
life  by  forfeiture)  to  trustees,  to  support  Contingent  Remainders,  for 
their  lives;  Remainder  (after  the  decease  of  the  parents)  to  the  first 
and  other  sons  successively  in  tail;  with  Remainder  to  all  the 
daughters  in  tail,  as  tenants  in  common;  with  subsequent  Remainders, 
er  provisions,  according  to  the  occasions  and  intentions  of  the  parties. 

In  these  strict  settlements,  thejestate  is  unalienable  till  the  first  son 
attains  the  age  of  twenty  one;  who,  if  his  father  is  dead,  has  then,  as 
tenant  in  tail,  full  power  over  the  estate;  or,  if  his  father  is  living,  the 
son  can  then  bar  his  own  issue  by  a  fine,  independent  of  the  father. 
Cruise  161.  See  title  Fine.  But  the  lather,  and  the  son  at  that  age, 
ean  cut  off  all  the  subsequent  limitations,  and  dispose  of  the  estate  in 
any  manner  they  please,  by  joining  in  a  common  recovery.  See  title 
Recovery,  and  ante  II.  This  is  the  origin  of  the  vulgar  error,  that  a 
tenant  of  an  estate-tail  must  have  the  consent  of  his  eldest  son  to 
enable  him  to  cut  off  the  entail;  for  that  is  necessary  where  the  father 
has  only  a  life-estate,  and  liis  eldest  son  has  the  Remainder  in  tail. 

But  there  is  no  method  whatever  of  securing  an  estate  to  the  grand- 
children of  a  person  who  is  without  chililren  at  the  lime  of  the  settle- 
ment; for  the  Law  will  not  admit  of  a  perpetuity:  which  has  been  de- 
fined to  he  "  any  extension  of  an  estate  beyond  a  life  in  being,  and 
twenty-one  years  after."  2  Bro.  C.  K.  30.  See  this  Diet,  title  Exe  - 
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cutory  Btvite.  HCBce,  where  in  a  settlement,  (he  father  has  a  power 
to  appoint  an  estate  to  or  amongst  his  children,  he  cannot  afiei-wards 
give  this  to  his  children  ui  strict  settlement,  or  give  any  of  his  sons 
an  estate  for  life,  with  a  Remainder  in  tail  to  his  eldest  son:  for  if  he 
cuuld  do  this,  a  pei  pctuity  would  be  created  by  the  original  settle- 
ment. 2  Term  Rc/i. 2ii.  See  2  Comm..  c.  I],  inn. 

From  what  has  been  imnerfecily  stated  under  this  title,  the  student 
will  observe  how  much  nicely  is  recjuired  in  creating  aiid  securing  a 
Remainder;  and  in  some  measure,  see  the  general  reasons  upon 
vbicli  this  nicely  is  founded.  It  were  endless  to  attempt  to  enter 
upon  the  particular  subtikies  and  refinements  into  w  hich  tliis  doc- 
trine, by  the  variety  of  cases  which  have  occurred  in  the  course  of 
many  centuries,  has  been  spun  out  and  subdivided:  It  has  been 
already  hinted,  (see  anie  IV.)  that  in  devises  by  last  will  and  testa- 
ment, (which,  being  often  drawn  up  when  the  party  is  ino/ia  coiuUii, 
are  always  more  favoured  in  construction  than  formal  deeds,  which 
arc  presumed  to  be  made  with  great  caution,  fore-thought,  and  ad- 
vice,) Remainders  may  be  created,  in  some  measure,  contrary  to  the 
rules  laid  down:  though  Lawyers  will  not  allow  such  dispositions  to 
be  strictly  Remainders;  but  call  them  by  another  name,  that  of  Ext- 
€utory  Devisesy  or  devises  hereafter  to  be  executed;  as  to  which  see 
further,  this  Diet,  under  that  title. 

For  more  information  on  this  subject,  see  4  J^^fw  .dbr.:  Fin.  Abr. 
title  Hanaindcr:  this  Diet,  titles  Executory  Devise;  Recovery:  and, 
for  a  clear  and  comprehensive  statement  of  this  abstruse  branch  of 
legal  learning,  Eearne*s  valuable  Essays  on  Contingent  Remaintlers 
and  Executory  Devises. 

REMANENTES,  Remansi.']  Belonging  to—de  htiminibus  aive 
tenentibun  yui  huic  manerio  remansi  sunt.  Domesday. 

REMEDY,  Remedium.']  The  action  or  means  given  by  Law  for 
the  recovery  of  a  right;  and  it  is  a  maxim  of  law,  that  whenever  the 
Law  .i^veth  any  things  it  gives  a  Remedy  for  the  same. 

REMEMBRANCERS,  Rememoratores.^  Fonnerly  called  Oerks  of 
the  Remembrance;  Officers  of  the  Exchequer,  of  which  there  are 
three,  distinguished  by  the  names  of  the  King's  Remembrancer,  the 
Lord  Treasurer's  Remembrancer,  and  the  Remembrancer  of  First 
Fruits:  Upon  whose  charge  it  lies,  to  put  the  Lord  Treasurer  and 
the  Justices  of  that  Court  in  Remembrance  of  such  things  as  are  to 
be  called  on  and  dealt  in  for  the  King's  benefit. 

The  King's  Remembrancer  enters  in  his  office  all  recognizances 
taken  before  the  Barons  for  any  of  the  King's  debts,  for  appearances, 
is^c;  and  he  takes  all  bonds  for  such  debts,  and  makes  out  process 
for  breach  of  them;  also  he  writes  process  against  the  Collectors  of 
Customs,  Subsidies,  Excise,  and  other  public  payments  for  their  ac- 
counts: All  informations  on  Penal  Statutes  are  entered  and  sued  in 
his  office;  and  he  makes  the  bills  of  composition  on  Penal  Laws,  and 
takes  the  instalment  of  debts:  And  all  matters  of  English  bills  in  the 
Exchequer-Chamber  remain  in  the  office  of  this  Remembrancer.  He 
has  delivered  into  his  office  the  indentures,  fines,  and  other  evidences, 
which  concern  the  passing  any  lands  to  or  from  the  King.  In  Crastino 
ytnimarumy  yearly,  he  reads  in  the  Court  the  oath  of  all  the  Officers 
of  the  Court,  when  they  are  admitted.  Writs  of  Prerogative,  or 
Privileg«»  for  Officers  and  Ministers  of  the  Court,  are  made  out  by 
him;  and  commissions  of  A7si  Prius,  by  the  King's  warrant,  on  trial 
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of  any  matters  within  his  office:  At  the  assises  in  the  country,  he  hath 
the  entering  of  judgments,  of  pleas,  c5'c.  And  all  differences  touching 
irregularities  in  proceedings  shall  be  determined  by  the  King's  Re- 
membrancer; who  is  to  settle  the  same,  if  he  can,  and  give  costs 
where  he  finds  the  fault;  but,  if  not,  the  Coui-t  is  to  determine  it,  <^c. 

By  order  of  Court,  his  Majesty's  Remembrancer,  or  his  deputy, 
are  diligently  to  attend  in  Court,  and  to  give  an  account  touching 
any  proceedings  as  they  shall  be  required;  and  they  enter  the  rules 
and  orders  of  the  Court. 

The  Treasurer's  Remembrancer  issues  out  process  otJ'ieri  Facitu 
and  Extents,  for  debts  to  the  King;  and  against  Sheriffs,  Eschcators, 
Cfc  not  accounting.  He  takes  the  accounts  of  all  Sheriffs,  and  makes 
the  record,  whereby  it  appears  whether  Sheriffs,  and  other  Account- 
ants, pay  their /iro/^r*  due  at  Easter  and  Micharlma»;  and  he  makes 
another  record,  whether  Sheriffs,  and  other  Accountants,  keep  their 
days  prefixed:  There  are  also  brought  into  his  office  all  the  accounts 
of  customers,  controllers,  and  accountants,  to  make  entry  thereof  on 
record.  All  estreats  of  fines,  issues,  and  amerciaments,  set  in  any  of 
the  Courts  at  IVi  atmiyistcr^  or  at  the  Assises,  or  Sessions,  are  certified 
into  his  office;  and  by  him  delivered  to  the  Clerk  of  the  Estreats,  to 
make  out  process  on  them;  and  he  may  issue  process  for  discovery  of 
tenures;  and  all  such  revenue  as  is  due  to  the  Crown  by  reason 
thereof,  i^c. 

The  Remembrancer  of  the  First  Fruits*  Office  is  to  lake  all  compo- 
sitions, and  bonds  for  payments  of  First  Fruits  and  Tenths;  he  makes 
process  against  all  such  persons  as  do  not  pay  the  same.  Ulale.  5  R. 
3.  SI.  I.  c.  U:  37  Ed.  S.  c.  4. 

REMISSION,  A  pardon  from  the  King,  and  passed  under  the 
Great  Seal:  the  taking  of  which  is  a  confessing  the  fault,  Scotch  Imio 
Diet,  These  Remissions  do  not  prevent  a  private  parly  from  pursu- 
ing for  damages.  See  title  Pardon. 

REMITTER,  from  the  Lat.  remitfm,  to  restore,  or  send  back.] 
An  operation  in  Law;  upon  the  meeting  of  an  antient  right,  remedi- 
able, and  a  latter  (defeasible)  estate,  in  the  same  pei^on;  (the  latter 
being  cast  upon  him  by  Law;)  whereby  the  antient  right  is  restored 
and  set  up  again;  and  the  new  defeasible  estate  ceased;  and  thus  he  is 
in,  of  his  first  or  belter  estate.  See  1  Inst.  347,4.-  Eiii.  §  659. 

Remitter  is  classed  (with  Reiainder),  by  Btackstonc,  among  those 
remedies  for  private  wrongs  which  are  effected  by  the  mere  operation 
of  Law;  and  is  defined  to  be,  where  he  who  hath  the  true  properly, 
or  Jua  /iro/irietatist  in  lands,  but  is  out  of  possession  thereof,  and  hath 
110  right  10  enter,  without  recovering  possession  in  an  action,  bath 
afterwards  the  freehold  cast  upon  him  by  some  subsequent,  and,  of 
course,  defective  title:  In  this  case,  he  is  remitted,  or  sent  back,  by 
operation  of  Law.  to  his  antient  and  more  ceitain  title.  The  right  of 
entry,  which  he  hath  gained  by  a  bad  title,  shall  be  i/iso  facto  an- 
nexed to  his  own  inherent  good  one;  and  his  defeasible  estate  shall 
be  utterly  defeated  and  annulled,  by  the  instantaneous  act  of  Law, 
without  his  participation  or  consent.  Eiii-  §  659:  Co.  l.iti.  358:  Cro. 
Jac.  489.  As  if  disseises  B.^  that  is,  turns  him  out  of  possession,  and 
dies,  leaving  a  son  C;  hereby  the  estate  descends  to  C.  the  son  of 
and  B.  is  barred  from  entering  thereon  till  he  proves  his  right 
in  an  action;  Now,  if  afterwards  C,  the  heir  of  ihe  disseisor,  makes  a 
lease  for  life  to  J?.,  with  remainder  to  B.  ihc  disseisee  for  life,  and  U: 
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dies;  hereby  the  remaindei-  accrues  to  B.,  the  disseisee;  who,  thus 
gaining  a  new  freehold  by  virtue  of  the  remainder,  which  is  a  bad 
title,  IS  by  act  of  Law  rcmiiitd,  or  in,  of  his  former  and  surer  estate. 
For  lie  hath  hereby  gained  a  new  right  of  possession,  to  which  the 
Law  immediately  annexes  his  antieni  right  of  properly.  Finch.  L. 
194:  Lin.  §  683. 

If  ihe  subsequent  estate,  or  right  of  possession,  be  gained  by  a 
man's  own  act  ov  consent,  as  by  immediate  purchase,  being  of  full 
age,  he  shall  not  be  remitted;  for  the  taking  such  subsequent  estate 
was  his  own  folly,  and  shall  be  looked  upon  as  a  waiver  of  his  prior 
right.  Co.  Lin.  348.  350.  Therefore,  it  is  to  be  observed,  that  to  every 
Remitter  there  are  regularly  these  incidents;  an  antient  right,  and  a 
new  defeasible  estate  of  frecliold,  unliing  in  one  and  the  same  person; 
which  defeasible  estate  must  be  cast  ujiun  the  tenant,  not  gained  by  his 
own  act,  or  folly.  The  rca.ion  given  by  Littleton^  why  this  remedy, 
which  operates  silently,  and  by  the  mere  act  of  Law,  was  allowed,  is 
because,  otherwise,  he  who  hath  right  would  be  deprived  of  all  reme- 
dy. Lin.  §  661. 

The  above  distinctions  may  seem  superfluous  to  an  hasty  observer, 
who  perh;ips  would  imagine,  that  since  the  tenant  hath  now  both  the 
right,  and  also  the  possession,  it  little  signifies  by  what  means  such 
possv  ssion  shall  be  said  to  be  gained.  But  the  wisdom  of  our  antient 
Law  determined  nothing  in  vain.  .\s  the  tenant's  possession  was  gain- 
ed by  a  defective  title,  it  was  liable  to  be  ovei  turned  by  shewing  that 
defect,  in  a  Writ  of  Entry;  and  then  he  must  have  been  driven  to  his 
Writ  of  Kight  to  recover  his  just  inheritance;  which  would  have  been 
doubly  hard,  because,  during  the  time  he  was  himself  tenant,  he  could 
not  establish  his  prior  title  by  any  possessoiy  action.  The  Law,  there- 
fore, remits  him  to  his  prior  title,  or  puts  him  in  the  same  condition 
as  if  he  had  recovered  the  land  by  writ  of  entry.  Without  the  Remit- 
ter, he  would  have  bad  jus  ct  sciiinam  separate;  a  good  right,  but  a  bad 
possession:  Now,  by  the  Remitter,  he  hath  the  most  perfect  of  all 
iMt^.,  juris  ct  eciuna  cotfjuJictionem.  Z  Comm.  c.  10. /j.  190. 

There  shall  be  no  Remitter  to  a  right,  for  which  the  party  has  no 
remedy  by  action:  as  if  the  issue  in  tail  be  barred  by  the  fine  or 
warranty  of  his  ancestor,  ai;d  the  freehold  is  afterwards  cast  upon 
him;  he  shall  not  be  remitted  to  his  estate-tail:  for  the  operation  of 
the  Remitter  is  exactly  the  same,  after  the  union  of  the  two  rights,  as 
that  of  a  real  action  would  have  been,  before  it.  As  then,  the  issue  in 
tail  could  not,  by  any  action,  have  recovered  his  antient  estate,  he 
shall  not  recover  it  by  Remitter.  See  Co.  Lin.  349:  Mour  1 15:  1  jlnd. 
286:  3  Comm.  19:  and  1  Just.  347,  a.  in  n. 

There  are  difterent  degrees  of  title  which  a  person,  disseising  ano- 
ther of  his  lands,  acquires  in  them,  in  the  eye  of  ]the  Law,  indepen- 
dently of  any  anterior  right.  Thus,  if  -Y.  is  disseised  by  5.,  while  the 
possession  is  in  B.,  it  is  a  mere  naked  possession,  unsupported  by  any 
right,  and  -V.  mav  restore  his  possession,  and  put  a  total  end  to  the 
possession  of  B.,  by  an  entry  on  the  land,  w  ithout  any  previous  action: 
but,  U  B.  die,  the  possession  descends  on  his  heir,  by  act  of  Law:  In 
this  case,  the  heir  comes  to  (josstssion  of  the  land  by  a  lawful  title, 
and  acquires,  in  the  eye  of  the  Law,  an  apparent  right  of  possession; 
which  is  so  far  good  against  the  person  disseised,  that  he  lias  lost  his 
1  ight  to  recover  the  possession  by  cntiy,  and  can  only  recover  it  by  ao 
iiclion  at  Law.  The  actions  used  in  these  cases  are  called  Possessory 
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Actions.  But  if  A.  permits  the  possession  to  be  withheld  from  him, 
beyund  a  cci  luin  pciiod  of  lime,  without  claiming  it,  or  suffers  judg- 
ment in  a  possessory  action  to  be  given  against  liim  by  default;  or  ifj 
being  tenant  in  tail,  he  makes  a  discontinuance;  in  all  these  cases  R\ 
title  is  strengthened,  and  A.  can  no  longer  recover  by  a  possessory  ac- 
tion, and  his  only  remedy  then  is  by  an  action  on  the  right:  These  last 
actions  are  called  Droiturd  Actions,  and  are  ilie  ultimate  resource  of 
the  person  disseised.  Now  if,  in  any  of  these  three  stages  of  the  ad^ 
verse  title,  the  disseisee,  withotit  any  fault  in  him,  comes  to  the  pos- 
session of  the  estate  by  a  defeasible  title,  he  is  considered  to  be  in,  not 
as  of  his  new  right,  but  as  of  his  anlient  and  better  right;  and,  conse- 
quently, the  right  of  the  person,  who  supposing  the  disseisee  still  to 
be  in  as  of  his  defeasible  estate,  would  lie  entitled  to  the  lands  upon 
the  cession  or  determination  of  that  estate,  is  gone  for  ever.  In  these 
circumstances,  the  disseisee  is  said  to  be  remitted  to  his  antient  estate: 
the  principal  reason  w  hereof  is,  as  has  already  been  stated,  that  the 
person  so  remitted  cannot  sue  or  enter  upon  himself;  so  that  in  those 
cases  where  the  possession  is  recoverable  by  cntrv,  the  Remitter  has 
the  effect  of  an  entry;  and  in  those  cases  whci'e  it  15  recoverable  by 
action,  it  has  the  effect  of  a  judgment  at  Law:  But  since  iherc  is  no 
Remitter  where  he  who  conies  to  the  defeasible  estate,  comes  to  it  by 
his  own  act,  or  his  own  assent;  hence  the  defeasible  estate,  to  entitle 
the  party  to  be  remitted,  must  be  made  to  him  or  her,  during  uifancy 
or  coverture,  or  must  come  to  them  by  descent,  or  act  of  Law:  Nei- 
ther is  there  any  Remitter  where  the  antient  estate  is  not  recovera- 
ble either  by  action  or  by  cntiy.  So  that  in  those  cases  where  the  dis- 
seisee is  beyond  the  three  stages  just  alluded  to,  if  he  afterwards  come 
to  the  estate  by  a  defeasible  title,  he  remains  seised  as  of  that  estate, 
and  is  not  reniillcd  to  his  more  antient  title.  I  /««/.  347,  A.  in  n.  See 
title  Kelrase  I. 

These  are  the  doctrines  of  the  Common  I.«iw  respecting  Remitter: 
But  they  arc  greatly  altered  by  stut.  27  H.  8.  c.  10;  that  statute  exe- 
cutes the  possession  to  the  pally  in  the  same  plight,  manner,  and 
form,  as  the  use  was  limited  to  him.  It  operates  only  with  respect  to 
the  first  taker,  and  therefore  the  issue  of  the  issue  is  remittctl.  By 
Htal.  32  //.  8.  f .  28.  §  6.  it  is  enacted,  that  no  fine,  feoffment,  or  other 
act  by^the  husband  alone,  of  the  wife's  lands,  shall  be  any  discon- 
tinuance; but  that  the  wife,  and  her  heirs,  and  such  others  to  whom 
the  right  shall  appertain  after  her  decease,  shall,  notwithstanding 
such  fine,  or  other  act,  lawfully  enter  into  her  lands,  according  to 
their  rights  and  titles  therein.  This  takes  from  the  wife,  and  those 
claiming  under  her,  the  effect  of  siai.  27  H.  8;  so  that  she  has  her 
election  to  take  by  niai.  n  H.  &  or  enter  by  slat.  32  H.  8.  upon  which 
i\\e  shall  be  remitted.  Sec  Duncombc  v.  U'ingjield^  Hob.  234:  1  Inst. 
347,  b.  in  n. 

The  reason  of  this  invention  of  the  Law  is  in  favour  of  rii^ht;  and 
that  title  which  is  first,  and  most  antient,  is  always  preferred.  Dyer 
68:  Jt'incli'':  Law  119. 

In  Remitters  to  restore  rights,  the  first  interest  which  works  such 
Remitter,  must  be  a  right,  and  not  a  title  of  entry;  and  there  can  be 
no  Remitter  before  an  entry.  Oj.  Lilt.  348:  2  Buist.  29. 

A  Remitter  must  be  to  a  precedent  right;  for  regularly  to  every 
Remitter  there  arc  two  incidents,  viz.  an  antient  right  and  u  drf^a^i- 
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blr  estate  offrceliM  coming  logether.  JJocl.  iS  Stud.  c.  9:  Wood's  Insl. 
528. 

I  eiiant  in  lail  inukcs  a  feofTment  in  fee,  on  condition,  and  dicth; 
and  his  issue  beinjj  uiihin  a'^c,  enters  for  the  condition  broken,  by 
virtue  of  llie  feofl'mcni;  lie  shall  be  first  in  as  tenant  in  fee-siinplc, 
and  be  remitted  as  heir  to  his  father:  But,  if  the  heir  be  ef  z%e,  he 
shall  not  be  remitted;  but  is  to  brin;;  his  writ  o(furmt  d;n  against  the 
feoffee.  C.  Lit.  202  349.  And  if  tenant  in  tail  infeofi'  his  son,  or  heir 
apparent,  who  is  uiihiii  age,  ami  afcr  dies,  that  is  a  Remitter  to  the 
heir,  lhoin;h  if  he  were  at  full  age  at  the  time  of  such  feoffment,  it  is 
no  Riiiiitlcr,  because  it  was  his  folly,  that,  being  of  full  age,  would 
take  such  a  feoffment.  Lit  655. 

If  a  husband  alii-n  lands  which  he  hath  in  right  of  his  wife,  and  af- 
ter take  an  estate  again  to  him  and  his  w  ife,  for  their  lives,  this  is  a 
Remitter  to  the  w  ife;  for  the  alienation  is  the  act  of  the  husband,  and 
not  of  the  w  Oman;  yet  if  the  alienation  be  by  fine  in  a  Court  of  Re- 
cord, such  a  lakin:<  again  afterwards  to  the  husband  and  wife  shall 
not  make  the  wife  to  he  in  by  her  Remitter,  she  being  excluded  by 
tile  fine  Ibrever.  Tcrm^  dc  t.iy. 

Lands  arc  given  to  a  man  and  his  wife,  and  the  heirs  of  their  two 
bodies;  and  after  the  husband  aliens  the  land  in  fee,  and  then  takes 
back  an  estate  to  him,  and  his  wife,  for  their  lives;  here  they  will  both 
be  remitted:  Hut  if  he  take  an  estate  again  to  himself  for  life.  Remit- 
ter will  not  be  allowed  against  his  own  alienation.  Co.  Lit,  354. 

When  the  entry  of  a  person  is  lawful,  and  he  takes  an  estate  in  the 
land  for  life,  or  in  fee,  i^^r .  (except  it  be  by  matter  of  record,  or  other- 
wise to  conclude  or  estop  him.)  he  shall  be  remitted.  Co.  Lit.  363. 
And  a  Remitter  to  one  in  possession,  may  be  a  Remitter  to  another 
in  remainder;  if  the  remainder  be  not  bound,  which  estops  it.  Cro. 
Car.  145. 

If  there  be  tenant  in  tail,  remainder  in  fee  to  ./.  B.,  and  the  tenant 
in  tail  discontinueth,  and  lakes  back  an  estate  in  fee;  and  then  devises 
the  lands  to  his  wife  for  life,  with  remainder  to  for  years,  re- 

mainder to  the  same  ^.  B.  in  fee,  and  dies,  i'.nd  his  w  ife  enters,  and 
dies:  It  has  been  held,  that  he  in  remainder  in  fee  may  enter,  and 
avoid  the  term  for  years  to  IV.  R.,  because  he  is  remitted  to  his  first 
remainder  in  fee;  and  a  Remitter  avoids  a  lease  for  years,  without 
entry,  jyoy  48. 

A  father  was  tenant  for  life,  remainder  to  his  son  for  life,  remain- 
der to  the  right  heirs  of  the  body  of  the  father;  he  and  his  son  con- 
veyed the  lands  to  the  uncle  in  fee,  who  died  wiihout  issue;  so  that 
the  son,  w  ho  was  heir  in  tail  to  the  father,  was  now  heir  at  law  to  the 
uncle,  and  the  fee  descended  on  him;  the  wife  of  the  uncle  brought 
dower,  but  the  son  being  remitted  to  his  former  estate,  no  dower  ac- 
crued  to  the  wife,  for  the  estate  of  which  she  claims  dower  is  gone. 
1  icow.o":  9  Rf/t.  136. 

Lands  were  purchased  by  a  man,  and  settled  on  himself  and  his 
wife  in  tail,  and  they  had  issue  two  sons;  then  he  made  a  feoffment  to 
the  use  of  himself  for  life,  remainder  to  the  wife  for  life,  remainder 
in  fee  to  his  second  son:  The  wife,  after  his  death,  entered,  and  made 
a  feoffment  to  the  issue  of  the  second  son;  and  then  the  eldest  son  en- 
tered for  a  forfeiture,  on  the  atat.  1 1  7/.  7.  c.  20:  and  it  was  adjudged 
a  forfeiture,  by  reason  the  wife  having  two  titles,  one  as  tenant  ill 
fail,  the  other  as  tenant  for  life,  by  her  entry  she  is  remitted  to  her 
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estate  for  life,  so  that  the  feofTnient  made  by  her  is  a  forfeiture  of  her 
estate.  Hid.  63:  S  J\V/».  Mr.  100. 

If  laud  be  given  to  a  woman  in  tail,  the  remainder  to  another  and  a 
third  in  tail,  remainder  to  a  fourth  in  fee;  tlie  feme  takes  husband, 
and  he  discontinues  the  lauds  in  fee,  and  after  an  estate  is  made  to  llic 
Inisband  and  « ifc  for  tlieir  lives,  oi'  other  estate:  This  is  a  Remitter 
to  all  in  Remainder,  and,  if  she  die  without  issue,  they  may  enter; 
and  so  it  is  of  them  wlio  have  the  reversion  after  such  intails.  hit.  § 
673. 

Where  a  person  lets  land  for  term  of  life  to  another,  «  ho  (;ranteth 
it  away  in  fee;  if  the  alienee  ntakc  an  estate  to  the  lessor,  it  will  be  a 
Remitter  to  him,  because  his  entry  is  lawful.  Lit.  §  694. 

If  one  be  disseised,  and  the  disseisor  makes  a  feofi'mcnt  to  the  dis- 
seisee; in  this  case,  the  disseisee  may  be  remitted  to  his  elder  title,  or 
he  may  choose  to  take  by  the  feoffment;  and  if  it  be  with  warranty, 
he  may,  if  he  will,  make  use  of  the  warranty.  I  //.  7.  c.  20:  3  67if/i. 
.Ibr.  237. 

Tcnattt  in  tail  hath  two  sons,  and  leases  the  land  intailed  to  his  el- 
der son  for  life,  remainder  to  his  younger  son; 'it  is  no  Remitter  to 
the  eldest:  But,  if  he  die  without  issue  of  his  body,  the  youngest  son 
shall  be  remitted.  Lit.  §  682. 

If  tenant  in  tail  make  a  feoffment  to  the  use  of  himself  and  his  heirs, 
he  shall  not  be  remitted;  but  his  issue  shall.  3  .V"./».  100.  On  Remit- 
ter of  issue  in  tail,  leases,  and  other  charges  on  the  lands,  are  avoided. 
Lit.  %  659,  660. 

For  more  learning  on  this  subject,  see  18  Vin.  Mr.  title  Remitter. 

REMITTITUR;  In  cascsof  appeal, the  Record  itself,or  a  transcript 
thereof,  is  sent  from  the  Court  of  B,  R.  to  the  Exchequcr-Chauiber, 
or  House  of  Lords:  When  judgment  is  given  in  the  superior  Court, 
or  the  Writ  of  Error  abates,  or  is  discontinued,  the  record  or  trans- 
cript is  returned  {Remittitur.,  sent  back)  to  the  Court  of  K.  B.^  and 
the  entry  of  this  circumstance  is  termed  a  Remittitur.  See  TidtCs 
and  Sellon^s  Pract. 

There  is  also  a  RemittHur  or  Release  of  Damages.  See  title  Da- 
mages II. 

liEMOV.\L  OF  THE  POOR.  See  title  PoorW. 

REMOVER,  Is  where  a  suit  or  cause  is  removed  out  of  one  Court 
into  another;  and  for  this  there  are  divers  writs  and  nic;ms.  1 1  Refi. 
41.  Remanding  of  a  cause,  is  sending  it  back  into  the  same  Court, 
out  of  which  it  was  called  and  sent  for.  March  106.  Sec  titles  jljtfcal; 
Jiabeaa  Vorfius. 

REKANT,  Or  rather  reniant,  i.  e.  negans,  denying;  from  the  Fr. 
reiiier,  Higare,  to  deny  or  refuse.  32  H.  8.  c.  2. 

RENCOUN  TER,  a  sudden  meeting,  as  opposed  to  a  duel  which 
is  deliberate.  See  title  Homicide. 

RENDER,  Fr.  rejidrc.,  reddere^  To  yield,  give  again,  or  return. 

This  word  is  used  in  levying  a  fine,  which  is  either  single,  w  here 
nothing  is  rendered  back  by  the  cognizec;  or  double,  when  it  contains 
a  grant  and  render  back  again  of  the  land,  i^c.  to  the  cognisor.  H'em'a 
Si/ mi.  See  title  Pine  of  J.unds. 

There  are  certain  things  in  a  manor  which  lie  in  ftrcnder,  that  is, 
which  may  be  taken  by  the  lord  or  his  oflicers  wlien  they  happen, 
without  any  offer  made  by  the  tenant,  such  as  escheats,  tsfc;  and  cer- 
tain which  lie  in  Render,  i.  e.  must  be  rendered  or  answered  by  the 
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estate  for  life,  so  that  the  feofTnient  made  by  her  is  a  forfeiture  of  her 
estate.  Hid.  63:  S  J\V/».  Mr.  100. 

If  laud  be  given  to  a  woman  in  tail,  the  remainder  to  another  and  a 
third  in  tail,  remainder  to  a  fourth  in  fee;  tlie  feme  takes  husband, 
and  he  discontinues  the  lauds  in  fee,  and  after  an  estate  is  made  to  llic 
Inisband  and  « ifc  for  tlieir  lives,  oi'  other  estate:  This  is  a  Remitter 
to  all  in  Remainder,  and,  if  she  die  without  issue,  they  may  enter; 
and  so  it  is  of  them  wlio  have  the  reversion  after  such  intails.  hit.  § 
673. 

Where  a  person  lets  land  for  term  of  life  to  another,  «  ho  (;ranteth 
it  away  in  fee;  if  the  alienee  ntakc  an  estate  to  the  lessor,  it  will  be  a 
Remitter  to  him,  because  his  entry  is  lawful.  Lit.  §  694. 

If  one  be  disseised,  and  the  disseisor  makes  a  feofi'mcnt  to  the  dis- 
seisee; in  this  case,  the  disseisee  may  be  remitted  to  his  elder  title,  or 
he  may  choose  to  take  by  the  feoffment;  and  if  it  be  with  warranty, 
he  may,  if  he  will,  make  use  of  the  warranty.  I  //.  7.  c.  20:  3  67if/i. 
.Ibr.  237. 

Tcnattt  in  tail  hath  two  sons,  and  leases  the  land  intailed  to  his  el- 
der son  for  life,  remainder  to  his  younger  son; 'it  is  no  Remitter  to 
the  eldest:  But,  if  he  die  without  issue  of  his  body,  the  youngest  son 
shall  be  remitted.  Lit.  §  682. 

If  tenant  in  tail  make  a  feoffment  to  the  use  of  himself  and  his  heirs, 
he  shall  not  be  remitted;  but  his  issue  shall.  3  .V"./».  100.  On  Remit- 
ter of  issue  in  tail,  leases,  and  other  charges  on  the  lands,  are  avoided. 
Lit.  %  659,  660. 

For  more  learning  on  this  subject,  see  18  Vin.  Mr.  title  Remitter. 

REMITTITUR;  In  cascsof  appeal, the  Record  itself,or  a  transcript 
thereof,  is  sent  from  the  Court  of  B,  R.  to  the  Exchequcr-Chauiber, 
or  House  of  Lords:  When  judgment  is  given  in  the  superior  Court, 
or  the  Writ  of  Error  abates,  or  is  discontinued,  the  record  or  trans- 
cript is  returned  {Remittitur.,  sent  back)  to  the  Court  of  K.  B.^  and 
the  entry  of  this  circumstance  is  termed  a  Remittitur.  See  TidtCs 
and  Sellon^s  Pract. 

There  is  also  a  RemittHur  or  Release  of  Damages.  See  title  Da- 
mages II. 

liEMOV.\L  OF  THE  POOR.  See  title  PoorW. 

REMOVER,  Is  where  a  suit  or  cause  is  removed  out  of  one  Court 
into  another;  and  for  this  there  are  divers  writs  and  nic;ms.  1 1  Refi. 
41.  Remanding  of  a  cause,  is  sending  it  back  into  the  same  Court, 
out  of  which  it  was  called  and  sent  for.  March  106.  Sec  titles  jljtfcal; 
Jiabeaa  Vorfius. 

REKANT,  Or  rather  reniant,  i.  e.  negans,  denying;  from  the  Fr. 
reiiier,  Higare,  to  deny  or  refuse.  32  H.  8.  c.  2. 

RENCOUN  TER,  a  sudden  meeting,  as  opposed  to  a  duel  which 
is  deliberate.  See  title  Homicide. 

RENDER,  Fr.  rejidrc.,  reddere^  To  yield,  give  again,  or  return. 

This  word  is  used  in  levying  a  fine,  which  is  either  single,  w  here 
nothing  is  rendered  back  by  the  cognizec;  or  double,  when  it  contains 
a  grant  and  render  back  again  of  the  land,  i^c.  to  the  cognisor.  H'em'a 
Si/ mi.  See  title  Pine  of  J.unds. 

There  are  certain  things  in  a  manor  which  lie  in  ftrcnder,  that  is, 
which  may  be  taken  by  the  lord  or  his  oflicers  wlien  they  happen, 
without  any  offer  made  by  the  tenant,  such  as  escheats,  tsfc;  and  cer- 
tain which  lie  in  Render,  i.  e.  must  be  rendered  or  answered  by  the 
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tenant,  as  rents,  heriots,  and  other  services:  Also  some  services  con- 
sist in  scisance;  and  some  in  render.  Wcsi.  liijmb.  /lar.  1:  Pcrkin't 
lien.  696. 

KKNOVANT,  From  renovare,  to  renew,  or  make  again.]  A  par- 
son sned  one  for  tithes,  to  be  paid  of  things  rcmvuni,  &.c.  C'ro.  Jac. 
430.  See  title  Tiihts. 

TO  RENOUNCIi,  To  give  up  a  right.  See  limumialion. 

RENT. 

REnniTUs.J  Said  to  be  from  reJrundo,  because,  liclnii  tiuotannis 
rcdii.  J'lt-tQ^  lib.  3.  c.  14;  Rather  a  rrddenih,  from  its  being  rendered. 
See  Jiost.;  and  title  Deed.  A  sum  of  money,  or  other  consideration, 
issuing  yearly  out  of  lands  or  tenements.  Plrnvd.  132.  138.  141. 
Generally  taken  as  the  consifleration  payable  by  a  tenant  for  lands  or 
tenements  held  under  a  I^ease  or  Demise. 

Rents  are  classed,  by  Btackbtone^  among  incorporeal  hereditaments. 
The  word  Rent  or  Render,  rcddilus,  according  to  him,  signifies  a 
compensation  or  rr/wm,  it  being  in  the  nature  of  an  acknowledgment, 
given  for  the  possession  of  some  corporeal  inheritance.  See  1  Intl. 
144.  It  is  defntcd  to  be  a  certain  profit  issuing  yearly  out  of  lands  and 
tenements  corporeal.  It  must  be  a  jtrofiti  yet  there  is  no  occasion  for 
it  to  be,  as  it  usually  is,  a  sum  of  money;  for  spurs,  capons,  horses, 
corn,  and  other  matters  may  be  rendered,  and  frequently  are  ren- 
dered, by  way  of  Rent.  Co.  Liti.  142.  It  may  also  consist  in  services 
or  manual  operations;  as,  to  plough  so  many  acres  of  ground,  to  at- 
tend the  King  or  the  lord  to  the  wars,  and  the  like;  w  hich  services, 
in  the  eye  of  the  Law,  are  profits.  This  profit  must  also  be  certain;  or 
that  which  may  be  reduced  to  a  certaitity  by  either  party.  It  must 
also  issue  yearly;  though  there  is  no  occasion  for  it  to  issue  every 
successive  year;  but  it  may  be  reserved  every  second,  third,  or  fourtli 
year:  yet  as  it  is  to  be  pi'oduced  out  of  tiie  profits  of  lands  and  tene- 
ments as  a  recoiTipence  lor  being  permitted  to  hold  or  enjoy  them,  it 
ought  to  be  reserved  yearly,  because  those  profits  do  annually  arise, 
and  are  annually  renew  ed.  It  must  isnue  out  of  the  thing  granted,  and 
not  be  part  of  the  land  or  thing  itself;  wherein  it  differs  from  an  excep- 
tion in  the  grant,  which  is  always  of  part  of  the  thing  granted.  Plowd. 
13:  8  Hc/i.  71.  It  must,  lastly,  issue  out  of  lands  and  lenemeTits  cor- 
fioreal;  that  is,  from  some  inheritance  w  hereunto  the  owner  or  grantee 
of  the  Rent  may  have  recourse  to  distrain.  Therefore,  a  Rent,  strictly 
speaking,  cannot  be  reserved  outofan  advowson,  a  common,  an  office, 
a  franchise,  or  the  like;  but  a  grant  of  such  aimuity  or  sum  (c  g.  by 
a  lessee  of  tithes,  or  other  incorporeal  hereditament)  may  operate  as 
a  personal  contract,  and  oblige  the  grantor  to  pay  the  money  reserved, 
or  subject  him  to  an  action  of  debt  foi-  the  amnunt  of  the  Rent  agreed 
upon;  though  it  doth  not  affect  the  inheritance,  and  is  no  legal  Rent 
in  contemplation  of  Law.  I  hut.  47.  144.  See  2  It'uodd.  69.  and/iosJ. 
II.  ad  Jin.  And  the  King  inight  always  reserve  a  Rent  out  of  incor- 
poreal hereditaments:  the  reason  of  n  hich  is,  that  he,  by  his  preroga- 
tive, can  distrain  on  all  the  lands  of  his  lessee.  1  Jnai.  47.  a.  in  n. 
I.  Of  the  .A'ature  and  Properties  of  the  se%-erat  Sorts  of  Rent. 

II-  Statutes  concerning  Kent:  and  of  the  Kenu  dies  for  Recovery 
thereof:  See  also  title  Distress;  Sufferance;  pjeclment. 
in.  In  what  Cases  a  Demand  of  Rent  is  necessary. 
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IV.  Of  the  Time  of  demamUng  Henty  and  (he  Place  where  the  De- 
mand  in  to  be  made. 

I.  There  arc,  at  Common  Law,  three  manner  of  Rents;  Rent- 
service,  Rent-charge,  and  Rent-seek.  Lit.  §  213. 

Ren(-se}-xncf  is  so  called,  because  it  hath  sonic  corporeal  service  in- 
ddent  to  it;  as,  at  the  least,  fealty,  or  the  feodal  oath  of  fidelity.  1  Innt. 
142.  For,  if  a  tenant  holds  his  lands  by  fealty,  and  10*.  Rent;  or  by  the 
service  of  ploughing  the  lord's  land,  and  5*.  Rent;  these  pecuniary 
Rents,  being  connected  with  personal  services,  are  therefore  called 
Rent-service.  And  for  these,  in  case  they  be  behind,  or  arrere,  at  the 
day  appointed,  the  lord  may  distrain  of  connnon  right,  without  reserv- 
ing any  special  power  of  distress;  provided  he  hath  in  himself  the  re- 
version, or  future  estate  of  the  lands  and  tenements,  after  the  lease  or 
particular  estate  of  the  lessee  or  grantee  is  expired.  215. 

The  services  arc  of  two  sorts,  cipher  expressed  in  the  lease  or  con- 
tract, or  raised  by  implication  of  Law.  When  the  services  are  ex- 
pressed in  the  contra,ct,  the  t/iian(u>n  must  be  either  certainly  men- 
tioned, or  be  &uch  as,  by  reference  to  something  else,  may  be  re- 
duced to  a  certainty;  for  if  the  lessor's  demands  be  uncertain,  it  is 
impossible  to  gi^  c  him  an  adequate  satisfaction  or  compensation  for 
them,  us  the  Jury  cannot  determine  what  injuiy  he  has  sustained. 
Co,  JJl.  96,  a:  Stil.  597:  2  JM.  Jiat/m.  1 160. 

The  services  implied  arc  such  as  the  Law  obliges  the  tenant  to 
perform  when  there  are  none  contracted  for  in  the  grant;  and  these 
are  more  or  less,  accoi'ding  to  the  duration  of  the  gift;  as  at  Common 
Law,  before  the  statute  Quia  cm/iforrs  terraruniy  if  the  tenant  made  a- 
feoffment  in  fee  without  any  reservation  of  services,  thp  feoffee  held 
by  the  same  services  by  which  the  feoffor  held  over;  because  the  ser- 
vices being  an  incumbrance  on  the  land,  wliich  the  tenant  could  not 
discharge  \vithout  his  lord's  consent,  must  follow  the  land,  into  whose 
hands  soever  it  comes.  Co.  Liii.  22,  23. 

A  Ucnt-churge^  is  where  the  owner  of  the  Rent  hath  no  future  in- 
terest, or  reversion  expectant,  in  the  land;  as  where  a  man,  by  deed, 
maketh  over  to  others  his  whole  estate  in  fee-simple,  with  a  certain 
Rent  payable  thereout;  and  adds  to  the  deed  a  covenant  or  clause  of 
distress,  that  if  the  Rent  be  arrere,  or  behind,  it  shall  be  lawful  to  dis- 
train for  the  same.  In  this  case,  the  land  is  liable  to  the  distress,  not 
of  common  right,  but  by  virtue  of  the  clause  in  the  deed:  and  there- 
fore it  is  called  a  Rejit-chargt^  because  in  this  manner,  the  land  is 
charged  with  a  distress  for  the  payment  of  it.  1  Inst.  143. 

A  clear  Rent-charge  must  be  free  from  the  land-tax.  Doug.  602. 

Where  a  man,  seised  of  lands,  grants  by  deed-poll,  or  indenture,  a 
yearly  rent  to  be  issuing  out  of  the  same  land,  to  another  in  fee,  in 
tail,  for  life  or  years,  with  a  clause  of  distress;  this  is  a  Rent-charge, 
because  the  lands  are  charged  with  a  distress  by  the  express  grant  or 
provision  of  the  parties,  which  otherwise  it  would  not  be.  So,  if  a 
man  make  a  feoffment  in  fee,  reserving  Kent,  and  if  the  Rent  be 
behind,  that  it  shall  be  lawful  for  him  to  distrain;  this  is  a  Rent- 
charge,  ihe  word  reserving  amounting  to  a  grant  from  the  feoffee. 
Lit('.%2\7:  C"i.  Lift.  170,  a:  Phvjd.  134. 

A  Rent  granted  for  ec|uality  of  partition  by  one  coparcener  (o  an- 
other, is  a  Rent-charge,  and  distrainable  of  common  right,  without 
clause  of  distress;  and  although  there  be  no  tenure  of  the  sister  who 
grants  it;  for  as  the  Law,  for  the  conveniency  of  coparceners)  allows 
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of  such  grants,  it  must  consequently  give  a  remedy  to  the  grantee 

for  recovery  of  it.  Lii.  §  252. 

An  Jniiuiii/  is  a  iliing  very  distinct  from  a  Rent-charge,  with  which 
it  is  frequently  confounded:  A  Rent -charge  being  a  burden  imposed 
upon  and  issuing  out  of  laniin;  whereas  an  annuity  is  a  yearly  sum 
chargeable  only  upon  the  /lerson  of  the  grantor.  Therefore  if  a  man 
by  deed  grant  to  another  the  sum  of  20/.  /ler  annum,  without  expres- 
sing out  of  wliat  lands  it  shall  issue,  no  land  at  all  shall  be  charged 
with  il;  but  ii  is  a  mere  personal  annuiiy;  which  is  of  so  little  account 
in  the  law,  that,  if  granted  to  an  eleemosynary  corporation,  it  is  not 
within  the  Statutes  of  Mortmain;  and  yet  a  man  may  have  a  real 
estate  in  it,  though  his  security  is  merely  personal.  2  Comm.  c.  3.  See 
1  Insl.  144. 

Rint-fieck,  redditus  siccus-,  or  barren  Rent  is  in  effect  nothing 
more  than  a  Rent  reserved  by  <lced,  but  without  any  clause  of  distress. 

A  Rent-seek  is  so  called,  because  it  /*  unJiyfJitabU  to  the  ^runtee; 
as,  before  seisin  had,  he  can  have  no  remedy  for  recovery  of  it;  as 
where  a  man  seised  in  fee  grants  a  Rent  in  fee  for  life  or  years,  or 
where  a  man  makes  a  feoffment  in  fee  or  for  life,  remainder  in  fee, 
reserving  Rent,  wil/iout  any  daunt  of  distress,  these  are  Rents-seek; 
for  which,  by  the  policy  of  the  antient  Law,  there  was  no  remedy,  as 
there  was  no  tenure  between  the  grantor  and  grantee,  or  feoffor  and 
feofl'ee;  consequently,  no  fealty  could  be  due.  l.ii.  §  215.  218:  Cro. 
Car.  520:  Kelu:  104:  fro.  JhJiz.  656. 

And  it  hath  been  ruled  in  equity,  where  an  annuity  was  devised  by 
will  to  and  the  land  subject  to  the  annuiiy,  to  B.,  that  B.  should 
give  seisin  of  the  Rent-seek  to  that  he  might  have  remedy  for  re- 
covery of  it  at  Common  Law;  it  being  the  original  intention  of  the 
gift,  that  the  devisee  should  have  some  benefit  from  it.  Mour  626: 
3  Clian.  Ca.  92. 

So,  when  a  bill  was  brought  for  3/.,  for  a  Rent  of  5«.  arrear  for 
twelve  years,  the  equity  of  the  bill  being  that  the  deeds  by  which  the 
Rent  was  created  were  lost,  consequently  no  remedy  for  the  Rent  at 
Law;  the  Court,  on  the  plaintifTs  proving  constant  payment  till  the 
last  twelve  years,  decreed  the  defendant  to  pay  the  arrears  and  grow- 
ing Rem;  for  since,  by  payment  it  was  evident  the  plaintiff  had 
a  right  to  the  Rent,  and  that  he  could  not,  withotit  bis  deeds,  make  a 
title  at  Law;  therefore  the  Court  decreed  the  defendant  to  pay  the 
Rent,  and  so  mbjeeted  his  person,  which  possibly  might  not  have  been 
liable  by  the  deed  which  created  the  Rent.  1  Chan.  Ca.  120.  This 
was  previous  to  slat.  4  Geo.  2.  c.  28.  See/ios'.  IL 

Though  a  Rent  is  an  incorporeal  hereditament,  it  is  susccptilile  of 
the  same  limitations  as  other  hereditaments.  Hence  it  may  be  granted 
or  devised  for  life,  or  in  tail,  with  remainders  or  limitations  oyer. 
But  there  is  this  difference  between  an  intail  of  lands,  and  an  intail  of 
Rent;  that  the  tenant  in  tail  of  lands,  with  the  immediate  reversion 
i;i  fee  in  the  donor,  may,  by  a  common  recovery,  bar  the  int.iii  and 
the  reversion;  Sec  title  lierovery.  Whereas  the  grantee  in  tail  of  a 
Rent  de  novo,  without  a  subsequent  limitation  of  it  in  fee,  acquires, 
by  a  common  recovery  only  a  base  fee,  determinable  upon  his  de- 
cease, and  failure  of  the  issues  in  tail:  but  if  there  is  a  limitation 
of  it  in  fee,  after  the  limitation  in  tail,  the  Recovery  of  the  tenmt  in 
tail  gives  him  the  fee-simple.  This  was  resolved  in  the  cases  of 
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imiV/i  V.  i?arnaiy,  Carlh.  52:  Sid.  M5:  2  Keb.  29.55.84:  IVeektv. 
Peach,  Lulvi.  1224:  Clwfiliii  v.  C/ia/ilin,  S  P.  U'ms.  229:  2  £j.  Mr, 
384,  5. 

The  reason  of  this  difference  is,  that  it  would  be  unjust  that  the 
conveyance  of  a  i^rantcc  of  a  Rent,  should  give  a  longer  duration  or 
existence  to  the  Rent,  than  it  had  in  its  original  creation.  It  is  true 
that  the  barring  of  an  estate-tail  in  land,  is  ecjually  contrary  to  the  in- 
tention of  the  grantor.  But  a  rent  differs  materially  from  land.  The 
old  principles  of  the  feudal  law  looked  upon  every  modification  of 
landed  property,  which  was  considered  to  be  against  common  right, 
with  a  very  jealous  eye.  Now  a  Rent-charge  was  supposed  to  be 
against  common  right;  the  grantee  of  the  Rent-charge  being  subject 
to  no  feudal  services,  and  being  a  burden  on  the  tenant  who  was  to 
perform  them.  Upon  this  principle,  the  Law,  in  every  instance, 
avoided  giving,  by  implication,  a  continuation  to  the  Rent,  beyond  the 
period  expressly  fixed  for  its  continuance.  Thus,  if  a  tenant  in  tail  of 
land  die  without  issue,  his  wife  is  entitled  to  dower  for  her  life  out  of 
the  land,  notwithstanding  the  failure  of  the  issue;  but  the  widow  of  a 
tenant  in  tail  of  Rtnt  is  not  entitled  to  her  dower  against  the  donor. 
So,  if  a  rent  is  granted  to  a  man  and  his  heirs,  generally,  and  he  dies 
without  an  heir,  the  Rent  does  not  escheat,  but  sinks  into  the  land.  It  is 
upon  this  principle,  that,  when  there  is  not  a  limiution  over  in  fee,  a 
tenant  in  tail  of  Rent  acquires  by  his  Recovery  no  more  than  a  base 
fee;  as  has  been  already  stated:  But  if  there  is  a  limitation  in  fee; 
after  the  particular  limitation  in  tail,  the  grantor  has  substantially 
limited  the  Rent  in  fee;  and  therefore  it  is  doing  him  no  injustice, 
that  the  Recovery  should  give  the  donee  who  suffers  it  an  estate  in 
fee-simple.  1  Inst.  298,  a.  in  n. 

The  case  of  Chaplin  v.  Chaplin  was,  that  Lady  Hanby,  the  grand- 
mother of  Porter  Chaplin,  being  seised  in  fee,  conveyed  certain  lands, 
to  the  use  and  intent  that  the  trustees,  named  in  the  deed,  should 
receive  and  enjoy  a  Rent-charge  of  30/.  per  annum,  and  to  them  and 
their  heirs,  witli  power  to  distrain  for  it,  and  to  enter  and  hold  the 
land  on  nonpayment  for  40  days:  and  then  the  Rent  was  declared  to 
be  to  the  use  of  Porter  Chaplin  in  tail;  remainder  to  the  use  of  the 
same  person  who  had  the  land  in  fee.  P.  C.  died,  leaving  issue,  who 
married,  and  died  without  issue;  and  the  question  was.  Whether  the 
widow  was  entitled  to  dower  in  this  Rent?  and  determined  she  was 
not.  It  is  stated  to  have  been  afterwards  discloacd  to  the  Court,  that 
the  legal  estate  of  the  Rent  in  fee  was  in  the  trustees:  but  it  is  ob- 
servable, that  it  was  not  necessary  that  any  new  matter  should  be  ad- 
duced to  disclose  this  to  the  Court,  as  it  appeared  on  the  face  of  the 
deed:  for  a  conveyance  to  ^.  and  his  heirs,  to  the  use  and  intent  that 
B.  and  his  heirs  may  receive  a  Rent  out  of  the  estate,  gi\'es  JJ.  the 
legal  fee  of  the  Rent:  so  that  if  it  is  afterwards  declared  thatiJ.  and  his 
heirs  are  to  stand  seised  of  the  Rent  to  uses,  the  intended  cisluis  que 
use  take  only  trust  or  equitable  estates.  If,  ilierefore,  it  is  intended  to 
limit  a  Rent  in  strict  settlement,  it  is  necessary  to  do  it  by  way  of 
grant  at  Common  Law,  to  some  person  atid  his  heirs,  to  the  uses 
intended  to  be  limited.  This  gives  the  grantee  the  mere  seisin  to  the 
uses,  and  the  uses  declared  upon  it  will  be  executed  by  the  statute. 
See  1  lutt.  298,  a.  in  n. 

There  are  also  other  species  of  Rents,  which  are  reducible  to  these 
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three.  Reals  of  .'isfi:c  are  the  certain  established  Rents  of  the  free- 
holders and  anticnt  copyholders  of  a  manor,  which  cannot  be  depart- 
ed from  or  varied.  2  /«.vf.  19.  Those  of  the  freeholders  are  frequently 
called  Chief-Rents,  rcdiiitus  cafiiiatcs;  and  both  sorts  are  indifferently 
denominated  Quit-Rents,  i/uirii  rrddiiut;  because  thereby  the  tenant 
goes  quit  and  free  of  all  other  services.  When  tlicse  payments  were 
reserved  in  silver  or  white  money,  they  wereantienlly  called  V,'hite- 
Rcnts,  or  Blanch-farma,  reddiius  alii;  in  contradistinction  to  Rents  re- 
served in  work,  grain,  or  baser  money,  which  were  called  rcddilua 
ni'Sri,  or  Bluci-  Mail.  2  Inst.  19.  See  those  several  titles.  Rack-rent 
is  only  a  Rent  of  the  full  value  of  the  tenement,  or  near  it.  A  Fee- 
farm  Rent  is  a  Rent-charge  issuing  out  of  an  estate  in  fee;  of  at  least 
one-fourth  of  the  value  of  the  lands,  at  the  time  of  its  reservation: 
for  a  grant  of  lands,  reserving  so  considerable  a  Rent,  is  indeed  only 
letting  lands  to  farm  in  fee-j^implc,  instead  of  the  usual  methods  for 
life  or  years.  1  Insl.  143.  It  seems  that  the  quantum  of  the  Rent  is 
not  essential  to  create  a  fee-farm.  See  I  Inai.  145,  b,  n,  5:  And  also, 
whether  a  fee-farm  must  necessarily  be  a  Rent-charge;  or  may  not 
also  be  a  Rent-seek;  and  Uoug.  605. 

These  are  the  general  divisions  of  Rent;  but  the  difference  between 
them  (in  respect  to  the  remedy  for  recovering  them)  is  now  totally 
abolished;  and  all  persons  may  have  the  like  remedy  l)y  distress  for 
Rents-seek,  Rents  of  Assise,  and  Chief-Rents,  (if  paid  for  three  years 
within  twenty  years  preceding  the  act,  or  if  created  since,)  as  in  case 
of  Rents  reserved  upon  lease.  Sial.  4  Geo.  2.  c.  28.  §  5. 

IT.  By  Stat.  32  Hen.  8.  e.  37.  The  executors  or  administrators  of 
tenants  in  fee-simple,  tenants  in  fee-tail,  and  tenants  for  term  of  life, 
of  Rents-service,  Rent-charges,  Ucnts-scck,  and  Fee-farms,  unto 
whom  any  such  Rent  or  Fee-farm  be  due,  shall  have  an  action  of  debt 
for  such  arrears  against  the  tenants,  who  ought  to  have  paid  in  the 
life-time  of  their  testator,  or  against  their  executors  and  administra- 
tors, and  distrain  for  the  arrears  on  the  land  charged  with  the  pay- 
ment, so  long  as  the  lands  continue  in  the  seisin  or  possession  of  the 
tenant  in  demesne,  who  ought  to  ha\  c  paid  the  Rent  or  Fee-farm,  or 
in  the  seisin  or  possession  of  any  other  person  claiming  only  from  the 
same  tenant  by  purchase,  gift,  or  descent,  in  like  manner  as  their 
testator  might  have  done.  §  1. 

This  act  shall  not  extend  to  any  manor  in  Wales,  whereof  the  in- 
habitants have  used  to  pay  to  every  lord,  at  his  first  entry,  any  sum 
of  money  for  discharge  of  all  duties  and  penalties  wherewith  the  in- 
habitants were  chargeable  to  any  of  the  lord's  ancestors.  §  2. 

If  any  man  have,  in  right  of  his  wife,  any  estate  in  Rents  or  Fee- 
farms,  and  the  same  be  unpaid  in  the  wife's  life,  the  husband,  after 
the  death  of  his  wife,  his  executors,  and  administrators,  shall  have 
action  of  debt  for  the  arrears,  orniay  distrain.  §  3. 

If  any  have  any  Rents  or  Fee-farms  for  terra  of  life  of  any  other 
person,  and  the  Rent,  t^c.  be  unpaid  in  the  life  of  such  person,  and 
after  the  said  person  doth  die,  be  to  whom  the  Rent  or  Fee-farm  is 
due,  his  executors  and  administrators,  shall  have  an  action  of  debt, 
^r  distrain  for  the  same.  §  4. 

The  only  clause  in  star.  12  Car.  2.  c.  24.  for  converting  military 
into  common  socage  tenures,  which  s'ems  to  affect  Rents,  is  a  proviso 
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5.)  to  preserve  Rents  cortiiin,  and  lo  muke  tlie  rcliers  on  them 
uiiiversully  the  same  as  on  the  dcat'lx  of  tenant  in  common  socage.  I 
Insr.  162,  A.  in  n. 

By  siai.  SJnn.  cafi.  14.  No  goods,  upon  any  tenements  leased,  shall 
he  taken  hy  any  execution,  unless  liic  party,  at  \\hosc  suit  tiic  execu- 
tion is  sued  out,  shall,  hcfore  the  removal  of  such  goods,  pay  to  the 
landlord  of  the  premises,  or  his  haililT.  all  muiicy  due  for  Kent  for  the 
premises;  provided  the  arrears  do  not  amount  to  more  than  one  year's 
IJent:  And  in  case  the  arrears  shi:ll  cxccetl  one  year's  Hcnt,  then  the 
l>arty,  paying  the  said  landlord,  or  his  haiiilT,  one  year's  Rent,  may 
proceed  to  excenle  his  judj^menl;  and  the  sheriiV  is  re{|uired  to  levy 
and  pay  to  the  plaintifl",  as  well  the  money  paid  for  Kent,  as  the  exe- 
cution-money. §  1. 

The  Act  contains  a  proviso  to  prevent  prejudice  lo  the  Crown,  in 
recovering  and  seizing  dchts,  fines,  and  forfeitures.  §  8.  See  O^itvii 
V.  IVingale^  Pari.  Cas, 

Landlord  dead,  and,  after  execution  executed,  administration  is 
granted  to  J  ;  he  is  not  entitled  to  a  year's  Rent.  I  Strange  97. 

The  administrator  of  the  landlord  may  have  an  action  against  the 
officer  for  taking  the  goods  in  execution  and  renjoving  them  from  the 
premises  before  the  landlord  was  paid  a  year's  Rent.  I  Strange  212. 

On  motion  on  behalf  of  the  landlord,  the  sherifl'was  ordered  to  pay 
him  his  year's  Rent,  without  deducting  [loundage.  I  Strange  643. 

This  statute  extends  to  the  immediate  landlord,  and  not  to  the 
ground  landlord.  2  Strange  787.  After  the  landlord  had  been  paid  a 
year's  Rent  on  one  execution,  another  execution  came  in,  and  he 
moved  to  be  paid  another  year's  Rent  on  the  last  execution,  but  was 
denied;  for  t/ie  intent  of  the  jlct  tvaa  only  to  continue  a  tien  us  to  one 
ttear^  and  to  punish  him  for  his  luc/iei-^  if  be  lets  more  run  in  arrear. 
2  Strange  1024. 

It  shall  be  lawful  for  any  person  having  Rent  due  on  any  lease  for 
life,  years,  or  at  will,  determined,  to  disirain  for  such  arrears  after 
determination  of  the  leases:  Provided,  That  such  distress  he  made 
tvithin  nix  calendar  months  after  the  determination  of  such  Itase,  and 
during  the  continuance  of  such  landlord's  title,  and  during  the  pos- 
session of  the  tenant  from  w  hom  such  arrear  became  due.  Slat.  8 
.inn.  c.  14.  ^§  6,  7.  The  above  clauses  were  made  to  remedy  the  de- 
lect of  the  Common  Law,  under  which  the  power  of  distress  ceased 
with  the  tenure.  1  Jn^t.  162,  i.  in  n. 

By  Stat.  4  Geo.  2.  ca/i.  28.  In  case  any  tenant  for  life  or  years,  or 
other  person  who  shall  come  into  possession  of  any  lands,  ts'e.  under 
or  by  collusion  of  such  tenant,  tvitfully  hold  over,  after  the  determi- 
nation of  such  term,  and  after  denmnd  made  in  mritnig.for  delivering 
/lossesiion,  such  person  holding  over  shall  pay  double  the  yearly  value 
of  tlie  lands,  i?r.  so  detained.  §  I. 

In  all  cases  between  landlord  and  tenant,  on  half  a  year's  Rent  being 
in  arrear,  the  landlonl  having  a  right  l.y  Law  to  re-enter  for  non-pay- 
ment, may,  without  any  formal  demand  or  le-enliy,  serve  a  declara- 
tion in  ejectment;  and  in  cisc  of  judgment  or  non-suit  for  not  confes- 
sing lease,  entry,  and  cusier,  it  shall  appear  that  half  a  year's  Rent 
was  due  before  a  dcclarauon  served,  and  no  sufficient  distress  lo  be 
found,  and  that  Ihc  lessor  in  ejectment  had  power  lo  re-enter;  the 
lessor  ill  cjeciment  shall  recover  judgment.  §  2.  See  title  lijectment. 

Lessees,  c/c.  filing  a  bill  in  equity,  shall  not  have  an  injunction 
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against  pioccedings  al  law,  unless  tlit  y  shall,  h  itliin  forty  days  after 
answer  tiled,  bring  into  Court  siicli  money  as  the  lessors  in  their 
answer  shall  sweiii"  to  be  in  arrear,  over  and  above  all  just  allowances, 
and  costs  taxed,  there  to  remain  till  the  hearing  of  the  cause,  or  to  be 
paid  to  the  lessors  on  good  security,  subject  to  the  decree  of  the 
Court;  and  in  case  such  bill  shall  be  duly  filed,  and  execution  exe- 
cuted, the  lessors  shall  be  accouritablc  for  only  so  much  as^hey  shall 
really  make  of  the  premises  from  the  lin\e  of  their  re-entry;  and  if 
the  same  shall  happen  to  be  less  than  the  usual  Rent  reserved,  the 
lessees  shall  not  be  restored  to  the  possession  until  they  shall  make 
up  the  deficiency  to  the  lessors.  §  o. 

If  the  tenant,  al  any  time  before  trial,  tender  or  pay  into  Court  all 
arrears  with  costs,  proceedings  on  ejectment  shall  cease.  §  4. 

Previous  to  the  above  statute  the  Courts,  both  of  Law  and  Equity, 
had  exercised  a  discretionary  power  of  staying  the  lessor  from  pro- 
ceeding at  Law,  in  cases  of  iorfciturc  for  non-payment  of  Rent,  by 
compelling  him  to  take  the  money  really  due  to  him.  See  Judr. 
341:  2  Halk.  59":  8  Mod.  345:  10  M'jd.  383:  2  Verii.  103:  Wis.  75: 
2  Slra.  900. 

In  debt  for  doable  the  yearly  value  under  slat.  4  Geo.  2.  c.  18.  the 
plaintifl',  after  stating  a  demise  to  the  defendant's  wife,  and  the  sub- 
5C(|uent  intermarriage  with  the  defendant,  alleged  in  the  first  count 
a  notice  to  f{U)t,  and  demand  of  possession  delivered  to  the  defendant 
and  his  wife:  and  in  the  second  count  alleged  a  notice  to  rjuit  and  de- 
mand of  possession  delivered  to  the  wife  previous  to  the  intermar- 
riage: the  Court  of  C.  ]'.  held  that  to  support  the  second  count  the 
husband  need  not  be  joined  for  conformity,  and  that  to  sustain  the 
action  it  was  not  necessary  to  have  given  a  notice  to  the  husband 
subsequent  to  the  marriage.  I  A''crj  Ke/i.  C.  P.  174. 

By  slat.  1 1  G'l  i.  2.  c.  19.  It  shall  be  lawful  for  the  landlord,  where 
the  agreement  is  not  by  deed,  to  recover  a  reasonable  satisfaction 
for  the  tenements  occupied  by  defendants,  in  an  action  on  the  casr, 
for  the  nsf  and  occn/iution  of  what  was  held;  and  if  in  evidence  on  the 
trial  any  parol  demise  or  agreement,  not  by  deed,  whereon  a  certain 
Rent  was  reserved,  shall  appear,  plaintifl'  may  make  use  thereof  as 
an  evidence  of  the  //'lantuni  of  the  damages.  §  14. 

Where  any  tenant  lor  life  dies  before  or  on  the  day,  on  which  any 
Rent  w  as  reserved,  on  any  demise  w  hich  determined  on  the  death  of 
such  tenant  for  life,  the  executors  or  administrators  of  such  tenant 
for  life  may,  in  an  action  on  the  case,  recover  of  the  under-tenants,  il 
such  tenant  for  life  die  on  the  day  on  which  the  same  was  made 
pavable,  the  v/hole,  or  if  before  such  aday,  then  a  proportion  of  such 
Rent,  according  to  the  lime  such  tenant  for  life  lived  of  the  last  year, 
or  quarter,  or  other  time,  in  which  the  Rent  was  growing  due;  mak- 
ing all  just  allov.  unces.  §  13. 

The  above  cl  uise  gives  action  on  the  case  to  executors  of  a  lessor 
or  landlord,  being  only  tenant  for  his  own  life,  where  he  dies  before 
or  on  a  Rent-day;  and  by  his  death  the  lease  oi-  demise  determines: 
In  whica  case  the  lessee  or  under-tenant,  by*  the  Common  Law, 
might  have  avoided  paying  any  Rent.  1  Inst.  162,  A.  in  n. 

if  any  tenant  holding  tenements  at  a  Rack-rent,  or  where  the  Rent 
reserved  b^  full  three-fourths  of  the  yearly  value  of  the  premises, 
who  shall  be  in  ari-car  for  one  year's  Rent,  desert  the  premises,  and 
leave  the  same  uncultivated  or  unoccupied,  so  as  no  sufficient  dis- 
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licss  can  be  had  lo  couiilcrvail  the  arrears;  il  shall  be  lawful  for  two 
Justices  of  the  Peace  (havinf;  no  interest  in  the  premises)  lo  go  upon 
antl  view  the  same,  and  to  ailix,  on  the  most  notorious  part,  notice 
in  writing,  what  day  (at  the  distance  of  fourteen  days  at  least)  they 
will  return  to  take  a  second  view;  and  if,  on  such  second  view,  the 
tenant,  or  some  person  on  his  behalf,  shall  not  appear  and  pay  the 
Ucnt  ill  arrear,  or  there  shail  not  be  sufficient  distress  on  the  pre- 
mises, the  Justices  may  put  the  landlord  in  possession,  and  the  lease 
to  such  tenants  as  to  any  demise  therein  contained  only,  shall  be- 
come void.  §  16. 

In  case  any  tenant  give  notice  of  his  intention  to  quit,  and  shall 
not  accordingly  deliver  up  the  possession  at  the  lime  in  such  notice 
contained,  the  tenant,  his  c>;eculors  or  administrators,  shall  pay  lo 
the  landlord  double  (he  Rem  which  he  should  otherwise  have  paid.  §  1 8. 

The  general  remedy  for  Rent  is  by  distress,  under  the  restrictions 
and  directions  of  the  foregoing  statutes;  and,  as  to  which,  sec  further 
at  length  this  Diet,  title  Distress:  But  there  are  also  other  remedies 
particularised  by  Blackstotie^  3  Comm.  c.  15.  which  it  will  be  sufficient 
here  to  notice  in  a  sunintary  manner;  as  they  are  treated  of  under  the 
several  lilies  in  this  Dictionary. 

By  action  of  Uebi,  for  the  breach  of  the  express  contract.  This  is 
the  most  usual  remedy,  when  recourse  is  had  to  any  action  at  all  for 
tlie  recovei-y  of  pecuniary  Rents:  lo  which  species  of  render,  almost 
all  free  services  arc  now  reduced  since  the  abolition  of  ihe  military 
tenures:  But  for  a  freehold  Rent,  reserved  on  a  lease  for  life,  isfc.  no 
action  of  Debt  lay,  by  the  Common  Law,  <luring  the  continuance  of 
ihe  freehold,  out  of  which  it  issued;  for  the  Law  would  not  suffer  a 
real  injury  to  be  remedied  by  an  action  that  was  merely  personal. 
1  Roll.  Jbr.  595.  But  by  siai  8  Jtw.  c.  U.  §  4.  an  action  of  Debt  is 
given  for  Rents  on  leases  for  life  or  lives,  as  upon  a  lease  for  years: 
And  by  stat.  5  Geo.  3.  c.  17.  which  enables  ecclesiastical  persons  lo 
lease  tithes  and  other  incorporeal  inheritances,  action  of  debt  is  given 
(by  §  3.)  for  recovery  of  Rent  on  such  leases;  and  perhaps  the  first 
of  these  statutes  extends  to  leases  of  incorporeal  hereditaments. 
See  I  Inst.  47,  a.  ii»  n. 

An  assise  of  mort  d'anet-stor^  or  novel  disseisin.,  will  lie  of  Rents, 
as  well  as  of  lands;  if  the  lord  for  the  sake  of  trying  the  possessory 
right,  will  make  it  his  election  lo  suppose  himself  ousted  or  disseised 
thereof.  This  is  now  seldom  heard  of;  and  all  other  real  actions  to  re- 
cover Rent,  being  in  the  natuie  of  writs  of  right,  and  therefore  more 
dilatory  in  their  progress,  are  entirely  disused,  though  not  formally 

abolished,  by  Law  Such  are  the  w  rit  de  consiirtutlinibus  W  Seniciis; 

the  writ  of  Cessavit;  and  the  writ  of  right  stir  Diselaimer:  As  to 
which,  see  this  Diet,  under  those  titles;  and  see  also  title  Gavelet. 
On  the  other  hand,  the  writ  of -Vc  injusle  vexes;  (see  that  title;)  and 
ivrii  of  .Mesne,  (see  Mean,)  are  remedies  forthe  tenant  against 
the  oppression  of  the  lord- 

The  rent  in  a  lease  must  be  reserved  to  the  lessor,  or  his  heirs,  U'c. 
and  not  lo  a  slranget.  See  1  Inst.2\3,  b.  i'he  principle  which  gave 
rise  lo  this  rule  is,  that  Rent  is  considered  as  a  retribution  for  the  bnd, 
and  is  therefore  payable  to  those  who  would  otherwise  have  had  the 
land.  It  is  to  be  observed,  that  remainder-men  in  a  settlement,being  at 
first  view  neither  feoffors,  donors,  lessors,  nor  the  heirs  of  feoffors. 
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donors,  or  lessors,  there  seems  to  have  been,  for  some  time  after  the 
statute  of  Uses,  a  doubt  whether  tlie  Rents  of  leases,  made  bj-  virtue 
of  powers  coiitainc<l  in  settlements,  could  be  reserved  to  them.  In 
Chn(lii}^h*s  co\t^  \  Rip.  1  j?.  it  is  posiiively  said,  that  if  a  feoffment 
in  ice  be  nij.de  to  the  u?>c  of  one  for  ii*'e,  remainder  to  another  in  tail, 
Avilh  bcvcral  remainders  over,  with  a  power  to  the  tenant  for  life  to 
muke  leuscs,  reserving  the  Rent  to  the  reversioners,  and  the  tenant 
for  life  uccordin^Iy  make  leases;  neither  his  heirs,  nor  any  of  the  rc- 
m..i..dcr-men,  shall  have  the  Rent.  But,  in  JIarcouri  v.  Pole,  1  An- 
rfcTA-  '273.  it  was  adjudged,  that  the  remainder-men  mij^ht  distrain  in 
these  cases:  And  in  T.Jontu  35.  the  dicimn'm  CAwf/^a'g-/i'«  case  is  de- 
nied to  be  Law.  The  determination  in  liarcourt  v.  Pule  will  appear 
incontrovcriibly  right,  if  we  consider  that  both  the  lessees  and  re- 
m:iinder-nien  derive  their  estate  out  of  the  reversion  or  original  in- 
herit.iiice  of  the  settler;  and  therefore  the  Law,  to  use  Coke^i  expres- 
sion in  /r/r/7/ocX*.s  fcuc,  8  Hrp.  71.  \ul!  distribute  the  Kent  to  every 
one  to  whom  any  limitaiion  of  the  use  is  made.  1  Inst,  214)0,  in  n.^ 
and  see  Id.  213,  b.  in  n. 

in.  Many  of  the  decisions  under  this  and  the  following  divi- 
sion are,  by  reason  of  the  statute  remedies  against  non-payment  of 
Rent,  become  of  less  consetjucnce  than  they  were  at  the  time  of  their 
determination,  but  seem  still  worthy  of  beinji:  preferred;  as  shewing, 
in  sonic  measure,  the  evils  remedied  by  those  statutes. 

W'ith  respect  to  the  necessity  of  demand Htui^  there  is  a  mate- 
rial difierence  between  a  remedy  by  le-eniry,  and  a  remedy  by  dis- 
tress, for  non-payment  of  the  Rem;  for  where  the  remedy  is  by  way 
of  re-eiiiry,  for  non-payment,  there  must  be  an  actual  dcmar.d  made, 
previous  to  the  entry,  otherwise  it  is  tortious;  because  such  condition 
of  re-entry,  is  in  derogation  of  the  grant,  and  the  estate  at  Law  being 
once  defeated,  is  not  to  I)e  restored  by  any  subsequent  payment:  and 
it  is  piesmned,  that  the  tenant  is  there  residing  on  the  premises,  in 
order  to  pay  the  Rent  for  preservation  of  his  estate,  unless  the  con- 
trary appears  by  the  lessor's  being  tliere  to  demand  it:  Therefore, 
unless  there  be  a  demand  made,  and  the  tenant  thereby,  contrary  to 
the  prcsumpiion,  appears  nut  to  be  on  the  land  ready  to  pay  the  Rent, 
the  Law  will  not  give  the  les-sor  the  benefit  of  re-entry,  to  defeat  the 
ten  ;nl's  estate,  without  a  wilful  default  in  him;  which  cannot  appear 
without  a  demand  hath  been  actually  made  on  the  land.  Co.  Lift. 
201,  h.  Hob.  207.  331:  5  Co.  56:  Dy.  o'l:  thwd.  70:  7  Cv,  S6:  Vaugh. 
3*.  This  was  at  Common  Law;  but  now  see  the  atat.  4  Geo.  2,  c.  28. 
§  2;  ante  Dh'.  II  ;  and  this  Diet,  title  Re-i-titry* 

So,  if  there  had  been  a  Jiowine  ficend  given  to  the  lessor  for  non- 
payment, the  lessor  must  demand  the  Rent  before  he  can  be  entitled 
to  the  penalty.  Hut.  1  U:  Hob.  207.  331:  7  Co.  56. 

Where  the  remedy  for  recovery  of  Rent  is  by  distress}  there  needs 
no  demand  previous  to  the  distress;  though  the  deed  says,  tJiat  if  the 
Rent  be  behind,  being  lawfully  demanded,  that  the  lessor  may  dis- 
train; but  the  lessor,  notwiihstanding  such  clause,  ^"^Y  distrain  when 
the  Rent  becomes  due.  So  it  is,  if  a  Rent-charge  be  granted  to 
and  if  it  be  behind,  being  lawfully  demanded,  that  then  A.  shall  dis- 
train; he  niay  distrain  without  any  previous  demand,  because  this 
remedy  is  not  in  destruction  of  the  estate,  for  the  distress  is  only  a 
pledge  for  payment  of  it.  and  the  taking  a  distress  is  a  legal  demand 
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o(  the  tenant  to  pay  the  Rent,  which  was  all  that  was  required  by  the 
(Iced;  and  tlie  tenant  is  not  injured  by  the  taking  of  Ihc  distress, 
because,  on  tender  of  the  Rent,  the  pledges  arc  immediately  to  be 
restored,  or  a  writ  of  detinue  lies  alter  the  ijuuntum  of  the  Rent  has 
been  settled  in  the  replevin;  whereas  in  the  case  of  re-entry;  or  of  a 
penally,  the  tenant  is  really  injured,  either  by  loss  of  his  estate,  or  the 
payment  of  a  greater  sum  than  the  Rent,  which  cannot  be  restored 
on  payment  of  the  Kein;  therefore  he  shall  not  be  punished  in  such 
cases  without  a  wilful  default  in  him,  which  cannot  otherwise  appear 
than  by  the  proof  of  a  demand,  which  was  not  answered  by  the  teii- 
nant.  Ho6.  207:  Hul.  13.  23:  Moor  883:  2  Roll.  Mr.  426. 

But  this  general  distinction  must  be  understood  with  these  restric- 
tions: 

That  if  the  King  makes  a  lease,  reserving  Rent,  with  a  clause  of 
re-entry  for  non-payment,  he  is  not  obliged  to  make  any  demand 
previous  to  his  re-entry;  but  the  tenant  is  obliged  to  pay  his  Rent  for 
the  preservation  of  his  estate,  because  it  is  beneath  the  king  to  attend 
his  subject  to  demand  his  Rent.  4  Co.  73:  5  Co.  56:  Latch.  28:  Aloor 
152:  D\,er  87,  88. 

But  this  exception  is  not  to  be  extended  to  the  Uuchy  lands,  though 
they  be  in  the  hands  of  the  King,  for  the  King  must  make  a  demand 
before  he  can  re-enter  into  such  lands;  but  this  is  by  the  slat.  I  H. 

c.  18.  which  provides,  that,  when  the  Duchy  lands  come  to  the 
King  they  shall  not  be  under  such  government  and  regulations  as 
demesnes  and  possessions  belonging  to  the  Crown.  Sloor  149.  160. 

So,  if  a  prebendary  make  a  lease,  rendering  Rent,  and  if  the  rent 
be  in  arrear  and  demanded,  that  it  shall  be  lawful  for  the  prebendary 
10  re-enter;  if  the  reversion  in  this  case  comes  to  the  King,  the  KhiR 
must  in  this  case  demand  the  Rent,  though  he  sludl  be  by  his  prero- 
gative excused  of  an  implied  demand;  f the  implied  demand  is  the 
aet  of  the  Law,  the  other,  the  express  agreement  of  the  parties, 
which  the  King's  perogalive  shall  not  defeat.  Therefore,  in  case  of 
the  King,  it  he  makes  a  lease,  reserving  rent,  with  a  proviso,  that  if 
the  rent  be  hi  arrear  for  such  a  time,  (being  lawfully  demanded,  or 
demanded  in  due  form.)  that  then  the  lease  shall  be  void;  it  seems 
that  not  oidy  the  patentee  of  the  reversion  in  this  case,  but  also  the 
King  himself,  svhilst  he  continues  the  reversion  in  his  own  hands,  h 
oblii^itd  to  make  an  actual  demand  by  reason  of  the  express  agreement 
for  that  purpose,  iii/f  87.  210. 

But  if  the  King,  in  cases  v.  here  he  need  not  make  a  demand,  as- 
signs over  the  reversion,  the  patentee  cannot  enter  for  non-p:iymenl- 
wilhout  a  previous  demand,  becLiuse  the  privilege  is  inseparably  an- 
nexed to  the  person  of  the  King.  4  Co.  73:  Mour  404:  Cro.  Eliz. 
462:  Dyer  87. 

Another  exception  is,  w  here  the  Rent  is  payable  at  a  filacr  off  the 
tuiid^  with  a  clause  that  if  the  rent  be  behind,  being  lawfully  demanded 
at  the  Jilace  off  the  lundy  or  where  the  clause  is,  that  if  the  Kent  be 
behind,  being  lawfully  demanded  of  the  person  who  is  to  pay  it, 
that  then  he  may  di:iirain;  in  these  cases,  though  the  remedy  be  by 
distress  only,  yet  the  grantee  cannot  distrain  widiout  a  previous  de- 
mand: because  here  the  distress  and  demand  being  not  complicate, 
but  different  acts,  to  be  performed  at  diflerent  places  and  times,  the 
demand  mtist  be  previous  m  the  distress;  for  distress  is  an  act  of  gi*ace, 
not  of  common  right,  and  therefore  must  be  used  in  the  manner  that 
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il  is  given.  H„b.  208:  2  Roll.  Mr.  426:  Moor  83:  Brvv.-»l.  171:  But 
see  Hull.  23.  contra. 

But  where  the  clause  is  no  more  than  that,  if  the  Rent  be  behind, 
being  hvwfullyclcmandeil,  (without  saying  at  any  place  ofl'lhe  land, or 
ot  the  person  of  the  grantor,)  tliat  then  the  grantee  may  distrain,  there 
needs  no  actual  demand;  because  here  the  distress  and  demand  is 
but  one  complicate  act,  the  one  included  in  tlic  other,  and  all  done  at 
one  tunc  and  place,  viz.  on  the  land;  for  the  distre:,s  is  in  itself  a  la«  - 
lul  demand,  therelore  needs  no  actual  demand  previous  to  it;  because 
all  that  was  reijun  ed  by  the  deed  was  a  lawful  demand,  which  the 
distress  in  Us  own  nature  is.  2  Holt.  Mr.  426:  Hob.  208:  and  see  Dyer 
348. 

And  there  seems  to  have  been  formerly  another  exception  admit- 
ted, that  where  the  remedy  was  by  way  of  eiury  for  non-/iayment,\.i\aX 
yet  there  needed  no  demand,  if  the  rent  were  made  payable  at  any 
place  off  the  land;  because  they  looked  on  the  money  payable  olT 
the  land  to  be  in  nature  of  a  sum  mgro.sn,  which  the  tenant  had  at  his 
own  peril  undertaken  to  pay;  but  this  opinion  has  been  entirely  ex- 
ploded, for  rhi-  filace  oj  jiayinnu  Joes  not  change  the  vature  of  the  ser- 
vice, but  it  remains  in  its  nature  a  Rent,  as  much  as  if  it  had  been  made 
payable  on  the  land;  therefore  the  presumption  is,  that  the  tenant  was 
there  to  pay  it,  unless  it  be  overthrown  by  the  proof  of  a  demand;  and 
without  such  demand,  and  a  neglect  or  refusal,  there  is  no  injury  to 
tbc  lessor,  consequently  tne  estate  of  the  lessee  ought  not  to  be  de- 
feated. Flotml.  rO:  4  Co.  73:  Moor  408.  598:  Cro.  £liz.  415.  435. 
536. 

But  when  the  power  of  re-entry  is  given  to  the  lessor  for  non-pay- 
ment, without  any  further  demand,  there  it  seems  that  the  lessee  has 
undertaken  to  pay  it,  whether  it  be  demanded  or  not;  and  there  can 
be  no  presumption  in  his  fi.i.our  in  this  case;  because  by  .dispensing 
with  the  demand,  he  has  put  himself  under  the  necessity  of  making 
an  actual  proof  that  he  was  ready  to  tender  and  pay  the  Rent.  Dtier  68. 

'I  here  is  unothcr  exception  when  the  remedy  is  by  distress,  and 
that  is,  when  the  tenant  was  ready  on  the  land  to  pay  the  Rent  at  the 
day,  and  made  a  tender  of  il;  there  it  seems  there  tnust  be  a  demand 
pie\ious  to  the  distress;  because,  where  the  tenant  has  shewn  him- 
self ready  on  the  day  by  the  tender,  he  has  done  all  that  in  reason  can 
be  recpiired  of  him;  for  it  would  put  the  tenant  to  endless  trouble  to 
oblige  him  every  day  to  make  a  tender;  it  being  altogether  uncer- 
tain when  the  lessor  will  come  for  his  Rent,  when  he  has  omitted 
to  receive  it  the  day  he  appoijitcd  by  the  lease  for  jiayment  and  re- 
ceipt; wherefore  as  the  lessee  must  c.\pect  the  lessor,  and  be  ready 
to  pay  it  at  the  day  appointed,  or  else  the  lessor  may  distrain  for  il 
without  any  demand;  so  where  ihe  lessor  has  lapsed  the  day  of  pay- 
ment, and  was  not  on  the  land  to  receive  it,  he  must  give  the  tenant 
notice  to  pay  it  befoic  he  can  distrain;  for  the  tenant  shall  be  put  to 
no  trouble  where  it  appears  that  he  has  omitted  nothing  on  his  part. 
Hob.  207:  2  Roll.  Mr.  427. 

And  where  the  tender  was  made  by  a  tenant  on  the  land  at  the 
day,  there  a  demand  on  the  land  is  sufficient  to  justify  a  distress  after 
the  day;  because  the  demand  in  such  rase  is  of  equal  notoriety  wilh 
the  tender,  and  by  parity  of  reason  the  tenant  ought  to  take  notice 
of  such  demand,  as  well  as  the  lessor  of  the  tender  on  the  land.  Hob. 
207. 
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But  if  the  tenant  had  tendered  the  Rent  on  the  day  to  the  person 
of  the  lessor,  and  he  refused  it,  it  seems,  by  the  better  opinion,  that 
the  lessor  cannot  distrain  for  that  Rent,  without  a  demand  of  the 
person  of  tlic  tenant;  because  the  demand  ou;;ht  to  be  equally  noto- 
rious to  the  tenant,  as  the  tender  was  to  the  lessor.  Hub.  207:  2  RM. 
Mr.  427. 

So,  if  the  services  by  which  the  tenant  holds  be  personal,  as  liom- 
.tge,  fcally,  isfc.  the  demand  must  be  of  the  /icrson  of  the  tenant;  be- 
cause this  service  is  only  performable  by  the  very  person  of  the 
tenant;  therefore  a  demand,  where  he  is  not,  would  be  improper,  flui. 
IS:  Hob.  207. 

Again,  if  the  Rent  be  Rent-seek,  and  the  tenant  be  ready  at  the 
last  instant  of  the  day  of  payment  to  pay  the  Rent,  and  the  gi-antor 
is  not  there  to  receive  it,  he  must  afterwards  demand  it  of  the  persoi^ 
of  the  tenant  on  the  lands,  before  he  can  have  his  assise;  because  the 
tenant,  by  the  tender  at  the  day,  has  done  all  that  was  retjuired  on  his 
part;  and  if  the  grantee  might  have  his  assise,  after  such  tender  on 
the  day,  without  a  demand  of  the  person,  the  tenant  might  be  made 
a  disseisor,  and  damages  for  the  disseisin  laid  on  him  without  any 
wilful  default  in  him;  but  in  the  case  of  a  Rent-charge,  after  such 
tender  of  the  tenant  on  the  land,  the  grantee  may  afterwards  demand 
the  Kent  on  the  land,  because  he  has  his  remedy  by  distress,  which 
is  no  more  than  a  pledge  for  the  Rent;  and  this  being  to  be  found 
and  taken  on  the  land,  the  grantee  need  only  demand  his  Rent  w  here 
he  can  find  his  remedy,  which  is  on  the  land;  but  in  this  case  if  the 
grajitee  cannot  find  the  tenant  on  the  land  to  demand  the  Rent,  he 
may,  on  the  next  feast  on  which  the  Rent  is  payable,  demand  all  the 
arrears  on  the  land;  and  if  the  tenant  is  not  there  to  pay  it,  he  has 
failed  of  his  duty,  and  is  guilty  of  a  wilful  default  which  amounts  to  a 
denial;  and  that  denial  being  a  disseisin  of  the  Rent,  the  grantee  may 
have  his  assise,  and  by  that  shall  recover  the  arrears.  Cro.  Car.  508: 
7  Co.  57:  Hob.  207:  2  Ro/l.  Mr.  427. 

But  if  there  has  been  neither  a  tender  of  the  Rent,  nor  a  demand 
of  the  grantee  on  the  day,  there  the  grantee  may  afterwards  demand 
the  Rent  on  the  land;  because  the  tenant  having  omitted  to  do  his 
duty  by  a  tender  on  the  day,  he  is  still  obliged  to  answer  the  legal  de- 
mands of  the  grantee,  which  is  well  made  on  the  land,  because  the 
Rent  issuea  thereout;  for  where  there  is  no  tender  on  the  day  of  pay- 
ment, the  Rent  is  due  and  payable  every  day  afterwards;  therefore  a 
demand  in  the  same  manner  as  the  Law  requires  is  sufficient;  conse- 
quently the  non-payment,  after  a  demand  on  the  land,  is  a  denial  and 
disseisin,  f.jr  which  the  grantee  may  have  his  assise.  Litl.  §  233:  7 
Co.  57:  2  Roll.  Mr.  427. 

If  a  lease  be  made,  reserving  Rent,  and  a  bond  given  for  perform- 
ance of  covenants  and  payment  of  the  Rent,  the  lessor  may  sue  the 
bond  without  demanding  the  Rent.  Cr'j.  KHz.  332:  Cro.  Car.  76: 
Hob.  8. 

If  there  be  several  things  demised  in  one  lease,  with  several  re- 
scrvaUons,  w^ith  a  clause,  that*  if  the  several  yeai'ly  Rents  reserved  be 
behind  nr  unpaid  in  pari,  or  in  all,  by  the  space  of  one  month,  after 
any  of  the  days  on  which  the  same  ought  to  be  paid,  that  then  it  shall 
be  lauful  for  the  lessor,  into  si:ch  of  the  premises,  whereupon  such 
Rents,  being  behind,  is  or  are  reserved,  to  re-enter;  these  are  in  the 
nature  of  distinct  demises,  and  several  reservations;  consequently 
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there  must  be  distinct  demands  on  each  demise  to  defeat  the  whole 
estate  demised.  Vaush.  71,  72.  But  see  slat,  -i  Geo.  2.  c.  28.  §  2. 

Also  as  to  the  necessity  of  a  demand  of  the  Rent,  there  is  a  differ- 
ence between  a  condition  and  a  limitation;  lor  instance,  if  tenant  for 
life  (as  the  ciise  wjs  by  marriage  settlement  with  power  to  make 
leases  for  twenu-one  years,  so  loni;  as  the  lessee,  his  executors  or 
assiijns,  shall  duly  pay  the  Rent  reserved)  makes  a  lease  pursuant  to 
the  power;  the  tenant  is  at  his  i>eril  obliged  to  pay  the  Rent  without 
any  demand  of  the  lessor;  because  the  estate  is  limited  to  continue 
only  40  long  as  the  Rent  is  paiil;  therefore,  for  non-performance,  ac- 
cording to  the  limitation,  the  estate  must  determine;  as  if  an  estate 
be  made  to  a  woman  dnm  sola  fui  rii,  this  is  a  word  of  limitation 
•which  determines  her  estate  on  marriage.  Vaugh.  31,  32:  Vide  Hob. 
331:  2  Roll.  Mr.  429:  2  Mod.  264:  3  Co.  64:  Dyer  87,  88:  Xoy  145. 

IV".  Rent  is  regularly  due  and  payable  upon  the  land  from  whence 
it  issues,  if  no  particular  place  is  nitntionctl  in  the  reservation:  Co. 
t.iu.  201:  But,  in  case  of  the  king,  the  payment  must  be  either  to  his 
officers  at  the  Exchc(|uer,  or  to  his  receiver  in  the  country.  4  Rc/i. 
73.  And,  strictly,  the  Rent  is  demandable  and  payable  before  the  time 
of  sun-set  of  the  day  whereon  it  is  reserved;  though,  perhaps  not  abso- 
lutely due  till  mi<lnight.  Co.  IMl.  302:  I  Anders.  253:  1  Haund.  287: 
I'rec.  Cham.  535:  Saik.  5"S. 

If  the  lessor  dies  before  sun-set  on  the  day  upon  which  the  Rent 
is  demandable,  it  is  clearly  settled,  that  the  Rent  unpaid  is  due  to 
his  heir,  and  not  to  his  executor:  But  if  he  dies  after  sun-set,  and  be- 
fore midnight,  it  seems  to  be  the  better  opinion,  that  it  shall  go  to  the 
executor,  and  not  to  the  kin.  1  I'.  U'ms.  178. 

There  is  a  material  difference  between  the  reservation  of  a  Rent 
payable  on  a  particular  day,  or  within  a  certain  tijnc  after;  and  the  re- 
servation of  a  Rent  payable  at  a  certain  day,  with  a  condition  that,  if 
it  be  behind,  by  the  space  of  any  given  time,  the  lessor  shall  enter;  in 
both  cases,  a  tender  on  the  first  or  last  day  of  payment,  or  on  any  of 
the  intermediate  days,  to  the  lessor  himsi;lf,  either  upon  or  out  of 
the  iand,  is  good:  But,  in  the  former  case,  it  is  sufficient,  if  the  lessee 
attends  on  the  first  day  of  payment  at  the  proper  place;  and  if  the  les- 
sor docs  not  attend  there  to  receive  the  Rent,  the  condition  is  saved. 
In  the  latter  case,  to  save  the  lease  it  is  not  sufficient  that  the  lessee 
attends  on  the  first  day  of  payment,  for  he  must  equally  attend  on  the 
last  day.  10  Refi.  129,  a:  Plowd.  70,  a,  b:  Cro.  JlUz.  48.  See  1  Inal. 
•202,  a.  in  n. 

The  other  effects  of  this  question  of  the  time  of  the  Rent  becom- 
ing due,  arc  now  in  equal  measure  superseded  by  the  statute  regula- 
iions  already  stated  and  alluded  to.  But  the  following  determinations 
on  the  subject  may,  notwithstanding,  be  requisite  to  be  known. 

The  time  for  payment  of  Rent,  and  consequently  for  a  demand  is 
such  a  convenient  time  before  the  sun-sctling  of  .the  last  day,  as  will 
be  sufficient  to  have  the  money  counted;  but  if  the  tenant  meet  the 
lessor  on  the  iand  at  any  tinie  of  the  last  day  of  payment,  and  tenders 
the  Rent,  that  is  sufficient  tender,  because  the  money  is  to  be  paid  in- 
deiijtitelv  on  that  day,  therefore  a  lender  on  the  day  is  sulTjcient.  Co. 
Lit;.  202,  a:  Daht.  4-1:  iV-...  253:  4  /.eon.  171:  1  Sound.  287. 

If  a  le.tsc  is  made,  rendering  Rent  at  Michat  tman^  between  the  hours 
of  one  ana  Sire  in  the  afternoon,  with  a  clause  of  re-entry,  and  the 


REN 


481 


lessor  comts  at  the  day,  about  two  in  the  afternoon,  and  continues  ttt 
five,  this  is  sufficient.  Cro.  KHz.  1 5.  The  demand  may  he  by  Attorney. 
4  Leon.  479.  But  the  power  must  he  special,  for  such  land  and  of 
siich  tenant.  Yclv.  ">7:  I  Brown/.  138.  Demand  must  be  proved  by 
witnesses.  Dyer  68.  Must  be  made  of  tlie  precise  sum  due.  1  Leon. 
305:  Sav.  121:  Mo.  207. 

If  a  lease  be  made,  reserving  Rent  on  condition  that  if  the  Rent  be 
behind  at  the  day,  and  ten  days  after,  (being  in  the  mean  time  de- 
manded,) and  no  distress  to  be  found  upon  the  land,  that  the  lessor 
may  re-enter;  if  the  Rem  be  behind  at  the  day,  and  ten  days  after, 
and  a  sufficient  distress  be  on  the  land  till  the  afternoon  nf  the  tenth 
day,  and  then  the  lessee  takes  away  his  cattle,  and  the  lessor  demands 
the  Rent  at  the  last  hour  of  the  day,  and  the  lessee  does  not  pay  it) 
and  there  is  not  any  distress  on  the  land;  yet  the  lessor  cannot  enter, 
because  he  made  no  demand  in  the  mean  time  between  the  day  of 
payment  and  the  ten  days,  which  by  the  clause  he  was  obliged  to  do. 
Cro.  KHz.  63 — But  see  Hal.  4  Geo.  2.  c.  28:  anie  II. 

As  to  the  place  of  demanding  Rent,  there  is  a  difference  between 
a  remedy  by  re-entry  and  distress;  for  when  the  Rent  is  reserved,  on 
condition  that,  if  it  be  behind,  that  the  lessor  may  re-enter,  in  such 
case  the  demand  must  be  upon  the  viohi  notorious  filace  on  the  land> 
therefore,  if  there  be  a  house  on  the  land,  the  demand  must  be  at  the 
/ore-door  thereof,  because  the  tenant  is  presumed  to  be  there  residing, 
and  the  demand  being  required  to  give  notice  to  the  tenant  that  he 
may  not  be  turned  out  of  possession,  without  a  wilful  default,  such 
demand  ought  to  be  in  the  place  where  the  end  and  intention  will  be 
best  answered.  Co.  Litt.  153.  201:  2  Roll.  jibr.  428. 

And  it  seems  the  better  opinion,  that  it  is  not  necessary  to  enter 
the  house,  though  the  doors  be  open,  because  that  is  a  place  appro- 
priated for  the  peculiar  use  of  the  inhabitant,  into  which  no  person  is 
permitted  to  enter  witltout  his  permission;  and  it  is  reasonable  that 
the  lessor  shall  go  no  further  to  deniynd  his  rent,  than  the  tenant 
should  be  obliged  to  go,  when  he  is  bound  to  tender  it;  and  a  tender 
by  the  tenant  at  the  door  of  the  house  of  the  lessor  is  sufficient,  though 
it  be  open,  without  entering;  therefore  by  parity  of  reason,  a  demand 
by  the  lessor  at  the  door  of  the  tenant,  without  entering,  is  sufficient. 
Dalst.  59:  Co.  Litt.  201:  1  Jnd.  27:  3  Leon.  4:  and  see  Cro.  KHz.  13. 

But  when  the  demand  is  only  in  order  for  a  distress,  there  it  is  suf- 
ficient, if  it  be  made  on  any  notorious  part  of  the  land,  because  this; 
is  only  to  entitle  him  to  his  remedy  for  his  Rent;  therefore,  the  whole 
land  being  equally  debtor,  and  chargeable  with  the  Rent,  a  demand 
on  it,  without  going  to  any  particular  part  of  it,  is  sufHcient.  Co.  Lilt. 
153. 

See  other  cases,  on  this  subject,  Co.  Lin.  202:  Bendl.  59:  Cro.  EUz. 
324:  Cro.  Car.  507.  521:  Co.  Lin.  l5o.  201:  4  Co.  73:  Cro.  Eliz.  462: 
Mo.  404:  Dyer  37:  2  RoU.  M:  428:  Dytr  229. 

For  more  learning  on  this  subject,  see  i  .\'ev>  jtbr.:  and  18  Vin, 
.46r.  title  Rent. 

RENTAL,  (corrupted  from  Rent-roll.)  A  roll  wherein  the  Rents 
of  a  manor  are  written  and  set  down,  by  which  the  lord's  bailiff  col- 
lects the  same.  It  contains  the  lauds  and  tenements  let  to  each  tenant, 
and  the  names  of  the  tenants,  the  several  Rents  arising,  and  for  what 
lime,  usually  a  year.  Compl.  Court  Kevfi.  475. 

Vol.  V.  3  P 


liZP. 

KentaI-rioht.  a  species  or  lease  given  usually  at  a  low  Rcn^ 
and  for  life;  » lici  e  iKcy  were  given  to  a  tenant  and  his  heirs  ihey  were 
a  goud  j; round  of  po5scs-,ion  to  the  first  heir  after  the  decease  of  the 
original  tenant.  Such  Tenants  were  called  Hcnialcrs,  or  kindly-tenunis. 
See  Bi-H'a  Scotch  Did. 

Restal'd  Teind  Soils,  is  when  the  teinds  (tithes)  have  been  liqui- 
dated, and  settled  for  so  many  bolls  of  Corn  yearly,  by  Renul,  or  an 
old  use  of  payment.  Scotch  Diet. 

kKNTS  OF  Assise,  The  certain  Rents  of  freeholders  and  antient 
copyholders;  so  called,  because  they  were  assixrd,  and  different  from 
others  which  were  unccnain,  paid  in  corn,  Wc.  2  Insi.  19.  See  title 
tictu  I. 

Rents  resolute,  Krddilut  rexcluli.^  Are  accounted  among  the 
Fee-Karm  Rents  to  be  sold  by  ular.  22  Car.  2.  c.  6.  bemg  such  l?cnts 
or  temlis  as  were  antieutly  payable  to  the  Crown,  Irpni  the  lands  of 
abbeys  und  religious  houses;  and  after  their  dissolution,  notwithstand- 
in;j  the  lund.s  were  dentised  to  others,  yet  the  Reiu^-  were  still  re- 
served, and  made  fiayabU  again  to  the  Crown.  Cotut  ll. 

RKNUNCI.\TK)N;  the  act  of  renouncing  a  right:  as  excculoi's 
may  renounce  or  refuse  to  take  prob.ite  of  a  will.  See  title  J.xeciiiors. 

RliPAU  ATIONS.  A  tenant  for  life  or  years  may  cut  tlown  timber- 
trees  to  make  Keparaiions,  although  he  be  not  compelled  tbei  elo;  an<i 
where  a  house  is  ruinous  at  the  time  of  the  lease  made,  and  the  les- 
see suffers  it  to  fall,  he  is  not  bound  to  rebuild  it;  and  yet  if  h^  fell 
timber  for  Reparations,  he  ni.iy  justify  the  same.  Co.  Lilt.  54. 

Lessee  covenants,  that  from  and  af'er  the  amendment  and  Repara- 
tion of  the  houses  by  the  lessor,  he  at  his  own  charges  will  keep  and 
leave  them  in  repair:  In  this  case  the  lessee  is  not  obliged  to  do  it, 
unless  the  lessor  first  make  good  the  Reparuiions:  And  if  it  be  welj 
repaired  at  first,  when  the  lease  began,  and  after  happen  to  decay;  the 
fe'ssoi*  must  first  repair,  before  the  lessee  is  bound  to  keep  it  so.  Cro. 
.h-\  645:  see  also  2  Leon.  c.  72-.  and  this  Uict.  titles  Lean-;  Com-nant^ 
tVaslr_ 

Repakatione  eacienda,  An  intient  writ  »hicb  lies  in  many, 
qases;  one  whereof  is  where  there  are  tenants  in  common  or  joint- 
tcnajits  of  a  house,  ^c.  which  is  fallen  into  decay,  and  one  is  willing 
to  re/iair  it,  but  the  others  are  not;  In  this  case,  the  party  willing  to 
ri/mir  the  same  shall  have  lliis  writ  against  the  others.      X.  II.  127. 

And  if  a  man  have  a  house  adjoining  to  my  house,  and  he  suffer  his 
hwse  to  lie  in  decay,  to  the  annoyance  of  my  house,  I  may  have  a 
writ  against  hliji  to  rcfiair  his  house.  So,  if  a  person  have  a  passage 
over  a  bridge,  and  another  ought  to  rcfiair  the  bridge,  who  suffers  it 
to  fall  to  decay,  ^c.  .Vfie  .^br.  Br.  281. 

REPIiTL'ND.KRUM  CRIMEN.  The  crime  of  receivinga  bribe 
to  prevent  justice:  See  titles  Bribery;  Barratry;  Kxtortiouj  Lc. 

RKPl'AL,  fron»  the  Fr.  ra/ifitl.,  i.  c.  rn'ocatio.]  A  Revocation;  as 
the  rr/ica/in,^  of  a  stattite  is  the  revoking  or  disannulling  it.  Bua'al. 

'  It  is  said,  a  pardon  of  felony,  ts'f.  may  be  repealed  on  disapproving 
the  suggestion,  1  A'<  *.  19.  Sec  title  Pardon. 

A  deed  or  will  may  stand  ;^ood  as  to  part,  and  be  repealed  for  the 
Test.  24  1.  A  defendant,  in  a  suit  cannot  repeal  or  revoke  hii 

^Vurrani  of  Attorney  ^ivci^  to  an  attorney  to  apptjar  for  him,  t^e.  - 
til.  Abr.  4S2;  w  ithout  first  paying  his  bill.  See  tiile  .itlorn-^y 


REPLEVIN. 

REPLEADER,  Rcfilacitare.l  To  plead  again.  See  titlt  Pleading 
L  3.  Of/ _;¥;/(  m. 

i?ep4ca(lcr  is  to  be  had  where  the  pleading  haih  not  brought  thfe 
issue  in  question,  \\hich  was  to  be  tried;  Also,  if  a  verdict  be  giveii 
wheie  there  was  no  issue  joined,  there  must  be  a  Repleader  to  bring 
the  matter  to  trial,  Is^c.  2  Lil.  Abr.  460. 

!t  was  held,  that,  at  Common  Law,  a  Repleader  \s'as  granted  before 
trial,  because  a  verdict  did  not  cure  an  immaterial  issue;  but  that  now 
a  Repleader  ought  never  to  be  awarded  before  trial,  becaitsc  the  fault 
in  the  issue  may  be  helped  by  the  statutes  uS  Jrc/ailn:  That  if  a  Re- 
pleader is  denied  where  it  should  be  granted,  or  e  corivcrsOj  it  is 
error;  and  the  judgment  in  Repleader  is  general  {viz.)  Quod  fiarica 
replacitfni:  They  must  begin  again  at  the  first  fault,  which  occasioned 
the  immaterial  issue;  if  the  declaratioji  and  the  bar,  and  the  replica- 
lion  be  all  ill,  they  must  begin  de  7iqvo;  bnt  if  the  bar  be  good,  and 
the  replication  ill,  they  must  begin  at  the  replication;  and  no  costs  are 
allowed  on  either  side;  and  a  Repleader  cannot  be  awarded  after  a 
default.  2  Sail:.  579. 

Though  a  Repleader  is  allowed  after  verdict;  it  has  been  adjudged, 
not  to  be  awanled  after  demurrer:  (But  a  Repleader  hath  formerly 
been  granted  after  demurrer,  and  likewise  after  ihe  deniui  rtr  argii- 
«d;)  and  that  a  Repleader  can  never  be  awarded  after  a  wi-it  of  error; 
but  only  after  issue  joined,  ^c.  Latch.  147:  3  Li-v.  440:  Mod.  Ca.  102. 
Sec  the  Form  of  a  fttf,icadcr^  Lutnv.  162J 

REPLEGIARF",  To  redeem  a  thing  detained  or  taken  by  another, 
by  putting  in  legal  sureties.  Sec  Rtfiltviti. 

Repledjjing  is  applied  in  the  Scotch  Law  to  the  power  of  reclaim- 
ing a  criminal  and  trying  him  under  a  difl'erent  jurisdiction  from  that 
of  the  Court  befoi  e  which  he  is  accused. 

Reflegiare  de  AvERiis,  a  Writ  brouglit  by  one  wliose  cattle  arc 
distrained,  or  put  in  the  pound,  on  any  cause,  by  another  person,  on 
surety  given  to  the  Sheriff  to  prosecute  or  answer  the  action  at  Law  - 
P.  JV.  B.  63:  Reg.  Orig.:  Siai.  7  //.  8.  c.  4.  Sec  Rej.lcvin. 

REPLEVIN, 

Pletina;  from  re/iUgiare,  to  re-deliver  to  the  owner  on  Pledges; 
1  Imt.  145,A..-or,  to  take  back  the  Pledge;  3  Comm.  13:  It  is  some- 
times incori  cctly  used  for  the  bailing  a  man. 

1.  The  Di^fiuition  of  the  Term;  and  the  general  Principles  of  Ihe 
Late  of  liefilevin. 
IL  More  parlicularlij;  for  what  Things  a  Replevin  lies;  and  for 
ivhom. 

in.  Of  the  different  Kinds  of  Pe/devin;  out  of  what  Courts  they 

issue;  and  of  the  Poiver  and  Duly  of  the  Sheriff. 
IV.  \.  Of  the  Pledges,  and  Ihe  Proceedings  against  them.  2.  Of 

the  Pleadings  and  Damages. 
V.  Of  the  Original  iVril,  and  the  U'rit  o/ Withernam. 
VI.  1.  Of  the  IVril  of  second  Deliverance;  and,  2.  the  HVzV  De 

Proprietate  probanda. 
Vil.  Of  the  H'rit  De  Rctorno  habendo;  of  Return  irreplevisable; 

and  in  what  Manner  llie  Sheriff  i.i  lo  return  and  execute 

such  Processes. 
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I.  A  Replsvis-  is  a  remedy  grounded  and  granted  on  a  Disirei>!f; 
being  a  i  c-deliverance  of  the  thing  distrained,  to  remain  with  the  first 
possessor,  on  security  (or  pledges)  given  by  him  to  try  the  riglu  with 
the  distrainer,  and  to  answer  him  in  a  course  of  Law. — Or,  it  is  bring- 
ing the  Writ  called  He/tlcgiari  facias,  by  him  who  has  his  cattle  or 
goods  distrained  Ijy  another,  and  putting  in  surety  to  the  Sheriff,  that 
on  delivery  of  the  thing  distrained,  he  will  prosecute  tlie  action 
against  the  distrainer.  Ut.  lib.  2.  c.  12.  §  219:  1  Insi.  UJ,  4. 

Replevin  is  a  writ,  and  usually  granted  in  cases  of  distress,  and  I'a 
a  matter  of  right;  so  that  if  a  man  grants  a  rent  with  clause  of  dis- 
tress, and  grants  further,  that  the  distress  taken  shall  be  irreplevisa- 
ble, yet  it  may  be  replevied;  for  such  restraint  is  against  the  nature 
of  a  distress,  and  no  private  person  can  alter  the  common  course  of 
the  Law.  Co.  Lit.  145. 

An  action  of  Replevin  is  founded  upon,  and  is  the  regular  way  of 
contesting  the  validity  of,  a  distress:  being  a  re-delivery  of  the  pledge, 
or  thing  taken  in  distress,  to  the  owner,  by  the  Sherifl,  orhis  deputy: 
upon  the  owner's  giving  security  to  try  the  right  of  the  distress,  and 
to  restore  it,  if  the  right  be  adjudged  against  him:  after  which,  the 
distrainer  may  keep  it,  till  tender  made  of  sufficient  amends,  but  must 
then  re-deliver  il  to  the  owner.  3  Comm.  c.  9.  fi.  147,  cites  1  Inst.  145: 
8  Kf/i.  ur. 

In  this  writ,  or  action,  both  plaintiff  and  defendant  are  called  -^c- 
tors;  the  one,  /.  r.  the  piainttH',  suing  for  damages;  and  the  other,  the 
avowant,  or  defendant,  to  have  a  return  of  the  goods  or  cattle.  2 
Brntl.  84:  Cro.  Jiliz.  799:  2  Med.  149.  Therefore,  either  party  may 
carry  down  the  cause;  and  if  the  defendant  give  notice,  and  do  not  go 
on  to  trial,  the  Court  will  give  costs  against  him:  for  the  same  reason, 
the  defendant  mav  not  move  for  ju<lgnicnt  of  nonsuit,  unless  the  plain- 
tiff has  given  notice  of  trial.  Hu/l.  A'.  61. 

That  the  avowant  (the  person  making  the  distress)  is  in  nature  of  a 
platntilf^  appears,  1st,  from  his  being  called  an  Actor,  which  is  a  term 
in  the  Civil  Law,  and  signifies  plaintiff;  2d!y,  from  his  being  entitled 
to  have  judgment  de  retonio  hndetido,  and  damages,  as  plaintifi;  3dly, 
from  this,  that  the  plaintiff  may  plead  in  abatement  of  tlie  avowry, 
consequently  such  avowry  must  be  in  nature  of  an  action.  Carth.  122: 
6  Mod.  103:  Yflv.  148. 

The  avowant,  being  in  nature  of  a  plainiifT,  need  not  aver  his  avowry 
with  an  hoc  /laratua  ent  vrrificare,  more  than  any  other  plaintifi'  need 
aver  his  count.  Ptowd.  263.  Sec  post.  IV. 

Nor  shall  he  have  a  protection  cast  for  him  more  than  any  other 
plaintiff.  2  Inst.  339. 

But  though  an  avowry  be  in  n:iture  of  an  action,  yet  one  tenant  in 
common  may  avow  for  tukiitg  cuulc  damage-feasant.  Cro.  Jiliz.  530. 

Replevin  is  an  action  loundc<l  on  ttic  rii^hi,  and  different  from 
trespass.  Carih.  74:  Yelv.  US:  Hob.  16:  Cro.  J^/iz.  7'}9. 

Il  is  now  held,  that,  as  no  lan<!s  can  be  recovered  in  this  action,  it 
cannot,  with  any  propriety,  be  i  o;.sidtrcd  i.s  a  rc:<l  action;  though  the 
title  of  lands  may  inridentaliy  come  in  cpiestion,  as  it  may  do  in  an 
action  of  trespass  or  even  of  debt,  w  iiich  are  actions  merely  personal 
Finch's  Luvj  316:  and  see  Cmib.  476:  Fltzg.  109. 

Fiirmcriy,  when  the  party  distrained  upon  intended  to  dispute  the 
right  of  tile  distress,  he  had  no  other  pi-ocess  by  the  old  Conimon 
Lav.',  than  by  a  writ  of  Replevin,  rc/iliginri  facia:.;  which  issued  out 
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of  chancer}',  commanding  tlio  sheriff  to  deliver  the  distress  to  the 
owner,  and  afterwards  lo  do  justice,  in  respect  to  the  matter  in 
dispute,  in  his  own  County-court.  P.  A".  B.  68.  Bui,  this  being  a 
tedious  method  of  proceeding,  the  beasts,  or  other  goods,  were  long 
detained  from  the  owner,  to  his  great  loss  and  damage.  2  Insl. 
139.  For  which  reason,  the  statute  of  Marlbridi^e,  (52  Hm.  3.)  c.  21. 
directs,  (that  without  suing  a  writ  out  of  the  chancci-y)  the  sherift' 
immediately,  upon  plaint  to  him  made,  shall  proceed  to  replevy  the 
goods.  See  /lost.  111.  And  for  the  greater  ease  of  the  parties,  it  is 
farther  provided  by  slat.  \  isTI  J'.iS  M.  c.  12.  that  the  sherifl"  shall 
make  at  least  four  deputies  in  each  county  for  the  sole  purpose  of 
making  Replevin.  See  /losi.  III.  Upon  application,  therefore,  cither 
to  the  sheriff,  or  one  of  his  said  deputies,  security  is  to  be  given,  in 
pursuance  of  the  statute  of  U'rtt.  2.  13  Edw.  1.  c.  2;  1st,  That  the 
party  replevying  will  pursue  his  action  against  the  distrainor;  for 
which  purpose  he  puts  in  /lUgios  dr  firoset/uendo^  or  pledges  to  prose- 
tute:  2dly,  That  if  the  right  be  determined  against  him,  he  will 
return  the  distress  again;  for  which  purpose  he  is  also  bound  to  6nd 
jiUgids  de  rclorno  habendo.  Sco  jiuat.  IV.  Besides  these  pledges,  the 
sufficiency  of  which  is  discretionary,  and  at  the  peril  of  the  sheriff, 
the  »tat.  1 1  Geo.  2.  c.  19.  §  23.  requires,  that  the  officer  granting  a 
Replevin  on  a  distress  for  rent,  shall  take  a  bond  with  two  sureties 
in  a  sum  of  double  the  value  of  the  goods  distrained,  conditioned  to 
prosecute  the  suit  with  effect  and  without  delay,  and  for  return  of  the 
goods;  which  bond  sh».ll  be  assigned  to  the  avowant,  or  person  mak- 
ing cognizance  on  request  made  to  the  officer;  and,  if  forfeited,  may 
be  sued  in  the  name  of  the  assignee.  Sec  //oaf.  IV.  And  certainly  as 
the  end  of  all  distresses  is  only  to  compel  the  party  distrained  upon, 
to  satisfy  the  debt  or  duty  owing  from  him,  this  end  is  as  well  an- 
swered by  such  sufficient  sureties,  as  by  retaining  the  very  distress, 
which  might  frequently  occasion  great  inconvenience  lo  the  owner; 
and  that  the  L.aw  never  wantonly  inilicts.  The  sheriff,  on  receiving 
such  security,  is  immediately,  by  his  officers,  to  cause  the  chattels 
t-aken  in  distress,  to  be  restored  into  the  possession  of  the  party  dis- 
trained upon;  unless  the  distrainor  claims  a  property  in  the  goods  so 
taken,  b'or  if,  by  this  method  of  distress,  the  distrainor  happens  to 
come  again  into  possession  of  his  own  property  in  goods,  which  be- 
fore he  had  lost,  the  L.aw  allows  him  to  keep  them,  without  any  re- 
ference to  the  manner  by  which  he  thus  has  regained  possession; 
being  a  kind  of  personal  Hfmittrr.  See  title  Bt-iniucr.  If,  therefore, 
the  distrainor  claims  any  such  properly,  the  party  replevying  must 
sue  out  a  writ  df  /iroprifiate  fircdanda,  in  which  the  sheriff  is  to  /troz^e 
by  an  inquest,  in  whom  the  ftro/ierty,  previous  to  the  distress,  subsist- 
ed. Finch.  L.  316.  And  if  it  be  found  to  be  in  the  distrainor,  the 
sheriff  can  proceed  no  farther;  but  must  return  the  claim  of  property 
to  the  court  of  King's  Bench  or  Common  Pleas,  to  be  there  farther 
prosecuted,  if  thought  advisable,  and  there  finally  determined.  Co. 
Lilt.  145:  finrh.  L.  450. 

But  if  no  claim  of  property  be  put  in,  or  if  (upon  trial)  the  sheriff's 
inquest  determines  it  against  the  distrainor;  then  the  shei'iff  is  to  re- 
plevy the  gorjds;  (making  use  of  even  force,  if  the  distrainor  makes 
resistance;  2  I.ui,  193;)  in  case  the  goods  he  found  within  his  county. 
But  if  the  distress  be  carried  out  of  the  county  or  concealed,  then 
the  sheriff  may  return,  that  the  goods,  or  beasts  are  eloigned:  clan- 
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gala,  cafried  to  a  distance,  to  places  to  him  unknown:  and  thereupon 
the  party  replevying  shall  have  a  writ  of  ca/iias  in  viiihrrnam;  in  viiito 
(or  more  properly,  rr/irlifo)  nanuo;  a  term  which  signifies  a  second 
or  reciprocal  distress,  in  lieu  of  the  first  which  was  eloigned.  It  is 
therefore  a  command  to  thi;  sheriff  to  take  other  goods  of  the  dis- 
trainor, in  lieu  of  the  distress  formerly  taken,  and  eloigned,  or  with- 
held from  the  owner.  /■".  .V,  /}.  69.  73.  So  that  here  is  now  distress 
against  distress;  one  being  taken  to  answer  the  other,  by  way  of  re- 
prisal, and  as  a  jiunishmcnt  for  the  illegal  behaviour  of  the  original 
distrainor.  I'or  which  reason,  goods  taken  in  u-iihrrrianiy  cannot  be 
replevied,  till  the  original  distress  is  forth-coming.  3  Comm.  c.  9. 
Sue  /losl.  III. 

But,  in  common  cases,  the  goods  are  delivered  back  to  the  party 
replevying,  who  is  then  bound  to  bring  his  action  of  Keplevin;  which 
may  be  prosecuted  in  the  County-court,  be  the  distress  of  what  raluc 
it  may.  2  Inst.  I.S9.  But  either  paity  ntay  remove  it  to  the  superior 
courts  of  King's  Bench  or  Common  Pleas,  by  writ  of  ncorduri,  or 
t\rjne;  2  Imt.  23;  the  plaintiff  at  pleasure,  the  defendant  upon  rea- 
sonable cause;  A.  J\'.  B.  69,  70:  .And  also,  if  in  the  course  of  pro- 
ceeding any  right  of  freehold  comes  in  question,  the  sheriff  can  pro- 
ceed no  farther;  so  that  it  is  usual  to  carry  it  up,  in  the  first  institncc, 
to  the  courts  of  U'esiminatrr-Hatt.  Finch.  J..  317.  Upon  this  action 
brought,  and  a  declaration  delivered,  the  distrainor,  who  is  now  the 
defendant,  makes  Avrn'ry;  that  is,  he  ax'Ov>a  taking  the  distress  in 
his  own  right,  or  the  right  of  his  wife;  and  sets  forth  the  reason  of 
it,  as  for  rent  airere,  damage  done,  or  other  cause:  or  else,  if  he 
justifies  in  another's  right,  as  his  bailifl  or  servant,  he  is  said  to  make 
Cognizance:  that  is,  he  acknowledges  the  taking,  but  insists  that  stich 
taking  was  legal,  as  he  acted  by  the  comtnandof  one  who  had  a  right 
to  distrain:  antl  on  the  truth  and  legal  merits  of  this  avowry  or  cogni- 
zance the  cause  is  determined.  If  it  he  determined  for  the  plaintiff, 
oiz.  that  the  tlistress  was  wrongfully  taken,  he  has  already  got  his 
goods  hack  into  liis  own  possession,  and  shall  keep  them,  and  more- 
over recover  dam.!ges.  J^'.  B.  69.  Seefr;i»(.  21  //.  8.  c.  19:  and/ios/. 
IV.  But  if  the  deleiidant  prevails,  by  the  default  or  nonsuit  of  the 
plaintiff,  then  he  shall  have  a  writ  de  reiorno  ftabendo^  whereby  the 
goods  or  chattels  (which  were  distrained  and  then  replevied)  are  re- 
turned again  into  his  custody;  to  be  sold,  or  otherwise  disposed  of,  as 
if  no  replevin  had  been  made.  And  at  the  Common  Law,  the  plaintiff 
might  have  brought  another  Ueplevin,  and  sc  in  injiniium.  to  the  in- 
tolerable vexation  of  the  defendant.  Wheiefore  the  statute  of  M'esim. 
2.  c.  2.  restrains  the  pl.iintiff,  when  nonsuited,  frimi  suing  out  any 
fresh  Pveplcvin;  but  allows  him  a  judicial  writ,  issuing  out  of  the 
original  recoi-d,  and  called  a  writ  of  -Second  Deiivcrancc,  in  order  to 
have  the  same  distress  again  delivered  to  him,  on  giving  the  like 
security  as  before.  And,  if  the  plaintiff  be  a  second  time  nonsuit,  or  if 
the  d«^fendant  has  judgment  upon  verdict  or  demurrer  in  the  first  Re- 
plevin, he  shall  have  a  wiit  of  Return  irreplevisable:  after  which  no 
writ  of  Second  deliverance  shall  be  allowed.  2  In^i.  340.  But  in  case 
of  a  distress  for  rent  arrerc,  the  writ  of  Secc  nd  Diliverarcc  is  in 
effect  taken  away  by  .Hal.  17  Car.  2.  r.  7;  which  diiects  that,  if  the 
plaintiff  be  nonsuit  before  issue  joined,  then,  upon  suggestion  ni;:de 
on  the  record  in  nature  of  an  avowry  or  cognizance;  or  if  judgment 
ho  given  against  him  on  demnrrer,  then,  without  any  such  sugges- 
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lioHj  the  defendant  may  have  a  writ  to  inquire  into  the  \alue  of  the 
(Usliess  by  a  Jury,  and  shull  recover  the  amount  of  it  in  damages,  if 
less  than  the  arrear  of  rem;  or,  if  more,  then  so  much  as  shall  be 
^quc:l  to  such  arrear,  with  costs:  or,  if  the  nonsuit  be  after  issue  join- 
ed, or  if  a  verdict  be  against  the  platntifT,  then  the  jury  impaneled 
to  ti  y  the  cau^e  shall  inquire  concerning  the  sum  of  the  arrears,  and 
the  value  of  the  goods,  is'c.  distrained:  and  thereupon  the  defendant 
shall  have  judgment  for  such,  or  so  much  thereof,  as  the  goods,  i^c. 
distrained  amounted  unto:  And  if  (in  uiy  of  these  cases)  the  distress 
be  insuflicient  to  answer  the  arrears  distrained  for,  the  defendant  may 
take  a  farther  distress,  or  distresses.  See  i  ye'nr.  64.  But  otherwise, 
if,  pending  a  Replevin  for  a  former  distress,  a  man  disirt.ins  again  for 
the  same  rent  or  service,  then  the  party  is  not  driven  to  his  action  of 
Rai>levin,  but  shall  have  a  w  rttof  recaption,  and  recover  damages  for 
the  defendant,  the  re-distrainor's,  contempt  of  the  process  of  the  Law. 
J''.  A'.  li.  7\.  3  Comm.  c.  9.  See  title  Itccafaion. 

K 

l\.  It  is  a  general  rule,  that  the  plaintiff  ought  to  have  the  pro- 
perty of  the  goods  in  him  at  the  lime  of  the  taking:  and  not  only  a 
general  propuiiy,  which  every  owner  hath,  but  also  a  special  properly, 
such  as  a  person  hulb  who  halh  goods  pledged  with  him,  or  who 
hath  the  cattle  of  another  to  manure  his  lands,  i^c.  is  sufliciem  to 
maintain  a  Replevin,  and  in  such  cases  either  party  may  bring  a  Re- 
plevin. Co.  Litt.  U5:  H'inc/i,  26. 

A  Replevin  doth  not  lie  of  things  which  are  fcrcc  nafurx,  as  conies, 
hares,  monkies,  dogs,  c^c.  but  if  things,  wild  by  nature,  are  made 
tame,  or  are  reclaimed,  so  long  as  they  continue  in  that  condition, 
they  belong  lo  the  person  who  hath  llic  possession  of  them,  and  he 
may  bring  Replevin;  and  the  general  rule  herein  seems  to  be,  that  a 
Replevin  lies  for  any  thing  that  may  by  Law  be  distrained.  2  Jio//. 
.ibr.  430:  (iod6.  124.  See  title  Uifdreas. 

We  read  of  canen  rtfiUgiuti,  liounds  replevied,  in  a  case  between 
the  abbot  of  St.  ,iiban*s  and  Gtuffrey  ChUdivick^  24-  Hen.  3. 

Goods  may  be  replevied  by  writ,  which  is  by  the  Common  Law,  or 
by  plaint,  which  is  by  Statute  Law,  for  the  more  speedy  having  again 
their  cattle  and  goods. 

A  Replevin  lies  of  a  leveret;  for  it  has  animum  rt^vcriftidi;  for  the 
same  reason  it  lies  of  a  frrrei;  but  it  is  said  not  to  lie  for  a  mastiff  dog, 
tiiough  an  action  of  irc±>pass  will.  Br.  livfil,  64:  2  Roli,  Mr.  430.  Sed 
tjuxre? 

Replevin  lies  of  a  swarm  of  bees.  /•'.  X.  B.  68. 

But  not  of  trees,  or  timber  growing;  nor  of  things  annexed  to  the 
freehold,  because  such  things  cannot  be  distrained;  yet  Replevin  lies 
of  certain  iron  belonging  to  the  partyS  mill.      A*.  B.  68. 

So  Replevin  doth  not  lie  of  deeds  or  charters  concerning  lands;  for 
ihev  are  of  no  value,  but  as  they  relate  thereto,  llro.  Rvfii.  3t, 

Nor  of  money,  or  leather  made  into  shoes.  J\hor  394:  2  BroiL.it. 
139. 

If  a  mare  in  foal,  a  cow  in  calf,  l^c.  are  distrained,  and  they  happen 
to  bring  forth  their  young,  whilst  they  are  in  the  custody  ot  the  dis- 
trainor, a  Replevin  lies  for  the  foal,  calf,  cj'c.  Bro.  Br/U.  41:  I'\  A^.  B. 
r>9:  I  Sid.  82. 

Replevin  lies  for  a  ship;  so  for  the  sails  of  the  <ihip.  March.  I  \0z  ' 
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Kaym.  232.  Replevin  lies  not  for  goods  taken  beyond  sea,  though 
brought  hither  by  the  defendant  afterwards,  i  Hhow.  91. 

He  that  brings  Replevin  must  have  an  absolute,  or  at  least  a  special, 
property  in  the  thing  distrained;  and  therefore  several  men  cannot  join 
in  a  Kcplevin,  unless  they  be  joint-tenants,  or  tenants  in  common.  Exe- 
cutors may  have  a  Replevin  of  a  taking  in  -viia  Icaiatoris.  So,  if  the 
cattle  o(  afanv  sole  be  taken,  and  she  afterwards  intermarry,  the  hus- 
band alone  may  have  Replevin;  but,  if  they  join  alter  verdict,  judg- 
ment will  not  be  arrested,  because  the  Court  will  presume  them 
jointly  interested;  (as  they  may  be,  if  a  distress  be  taken  of  goods  of 
which  a  man  and  woman  were  joint-ienants,  and  afterwards  inter- 
marry;) the  avowry  admitting  the  property  to  be  in  the  manner  it  is 
laid.  Jiull.  .V.  P.  c.  i.fi.  53. 

If  I  distrain  another's  cattle  damage-feasant,  and,  before  they  are 
impounded,  he  tendei-s  me  sufficient  amends;  now,  though  the  ori- 
ginal taking  was  lawful,  my  subsetjuent  deiainment  of  them,  after 
tender  of  amends,  is  wrongful,  and  he  shall  liave  an  action  of  Reple- 
vin against  me  to  recover  them;  in  which  he  shall  recover  damages 
only  for  the  detention,  and  not  for  the  caption,  because  the  original 
taking  was  lawful.  J-'.  .V.  B.  69.  See  3  Comm.  c.  9.  But  if  the  lender 
wore  before  the  taking,  the  taking  is  tortious:  if  after  impounding, 
neither  the  taking  nor  detaining  is  tortious.  And  after  the  avowant 
has  had  return  irreplevisable,  yet  if  the  plainiift'  make  sufficient  ten- 
der, he  may  have  his  action  of  driimie  for  the  detainer  after.  £ull.  JV. 
J".  60. 

III.  Replevib  may  be  made  either  by  original  writ  of  Replevin,  at 
Common  Law,  or  by  plaint,  under  the  tiai.  of  Mar/.  52  M  3.  c.  2 1 : 
Co.  IJii.  145:      X.  ii.  69. 

The  followingare  the  words  of  this  statute:  "  That  if  the  beasts  of 
any  pei'son  be  taken,  and  wrongfully  withholden,  the  sheriff"  after 
complaint  made  lo  him  thereof,  may  deliver  them,  without  let  or 
gainsaying  of  him  that  took  ilie  beasts,  if  they  were  taken  out  of 
liberties;  and  if  the  beasts  were  taken  within  any  liberties,  and  the 
bailiff  of  the  libeiay  will  not  deliver  them,  then  the  sheriff,  for  default 
of  those  bailiffs,  should  cause  them  to  be  delivered." 

The  mischiefs  before  this  act,  as  has  been  already  hinted,  were  the 
great  delay  and  loss  the  party  was  at,  by  having  his  beasts  or  goods 
withholden  from  him;  as  also,  that  when  cattle  were  distrained  and 
impounded  within  any  liberty  which  had  r(!turii  of  writs,  the  sheriff 
was  obliged  to  make  a  w  arrant  to  the  bailiff  of  the  liberty  to  make 
deliverance;  and  there  was  another  mischief,  when  the  distress  was 
taken  without  and  impounded  within  the  liberty.  To  remedy  which,  by 
this  statute,  the  sheriff,  on  fdaiut  made  to  him  •wi'hout  writj  may, 
either  by  parol  or  precept,  command  his  bailiff  to  deliver  the  beasts 
or  goods,  that  is,  to  make  Hcfilmin  of  thetn;  and  by  these  words, 
Qwst  ijuerimoniam  itibifacC)  the  sheriff"  may  take  a  plaint  out  of  the 
County-court,  and  make  a  Re/ilrvin  presently,  which  he  is  to  enter 
in  the  Court;  as  it  would  be  inconvenient,  and  against  the  scope  of  the 
statute,  that  the  owner,  for  whose  benefit  the  statute  was  made,  should 
tarry  for  his  beasts  till  the  next  County-court,  which  is  holden  from 
month  to  month.  .\nd,  by  this  act,  the  sheriff  may  hold  plea  in  the 
County-court  on  Ki/drvin  by  pkdnt,  though  the  value  be  of  40».  or 
above;  and  yet,  in  other  actioi.s,  he  shall  only  hold  plea  where  the 
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fliatter  is  under  40*.  value.  2  Iml.  139:  13  Co.  21:  1  A  t  ft.  205:  Doit. 
Sh.  4",0. 

Ktfitevin9  by  writ  issue,  properly',  out  of  chancery,  returnable  into 
the  Courts  of  A'.  B.  and  C".  JJ.  at  H'csiminsier.  F.  .V.  D.  68:  Oilb. 
Vislr.  &  Jie/i/.  68.  and  /losr.  V. 

Jif/ih-vina  by  plaint  are  made  by  the  shci  iff  by  force  of  the  abovg* 
mentioned  statute  of  Martbrid^p;  by  which  he  is  directed  on  com- 
i:laint  made  to  him  by  the  party,  that  iiis  j;oods  or  cattle  are  distrain- 
ed, to  command  his  baililT,  (which  may  be  by  parol  or  precept)  to 
make  deliver.ince;  antl  winch  plaint  may  be  taken  at  any  time,  antl  as 
well  out  of,  as  in  Court.  /Iro.  lif/il. /il.  4;  Ca.  I.id.  145:  3  Jtlnl.  139. 

It  becomes  the  sheriff's  duty,  on  complaint,  by  parol  or  by  precept 
to  his  bailiff,  to  replevy  the  cattle,  whicii  /irtcc/ii  viuy  bv  givtn  brfore 
any  County-court;  but  such  pluini  is  afterwards  to  be  enici-ed  by  the 
party  who  made  the  complaint,  and  not  bv  the  sheriff.  2  Com.  Jieji. 
591. 

The  action  of  lir/dfvin  is  of  two  sorts:  1.  In  the  diiinrt;  2.  In  the 
tlciiuuii.  Where  the  party  has  had  his  goods  redelivered  to  him  by 
the  sheriff,  upon  a  writ  of  Replevin,  or  upon  a  plaint  levied  before 
him,  the  action  is  in  the  dctinutt;  but  wlieie  the  sheriff  has  not  made 
such  Replevin,  but  the  defendant  still  has  the  (joods,  the  action  is  in 
tjie  detinc  t:  However,  of  late  years,  no  action  has  been  brought  iii  the 

.dt'tipcty  iho\ist\\  there  is  nmch  curious  learr.inj;  in  the  old  books  con- 
cernijig  it.  The  ;idvantage  the  plaintiff  has  in  bringing  an  action  of 
Kcplevhi  in  the  drtim  i,  in  preference  to  an  action  of  trespass  dr  bonis 
usftortatiit^  is,  that  he  can  oblige  tlie  defendant  to  re -deliver  the  goods 
immediately,  in  case,  upon  making  his  avowry,  they  appear  to  be  re- 
plevisable:  but  as,  in  such  cases,  he  ntay  more  speedily  have  them 
delivered  to  him  by  application  to  ihc  sherift  in  the  common  way,  it 
is  of  no  use;  unless  the  distrainor  have  eloigned  the  goods,  so  that 
the  sheriff  cannot  get  at  them  to  make  Replevin;  and  in  such  case 
the  plaintiff  may  bring  an  action  of  Replevin  in  ihe  detinct^  and  after 
avowry,  pray  that  the  defendant  may  gage  deliverance;  or  he  may, 

•  upon  return  of  an  itongavit  to  the  plurita  writ  of  Replevin,  have  a 
Tk'iit  to  the  sheriff,  commanding  him  to  take  other  beasts,  bJ'c.  of  the 
defendant  in  rjithcrnam:  But  if  the  defendant,  before  the  return  of 
.the  wit/urnam^  appear  to  the  writ  of  Replevin,  and  offer  to  plead  non 
ec/iUi  it  shall  stay  the  ii'ithernam;  for  the  defendant  shall  not  be  con- 
cluded by  the  return  of  an  rli.n^avi',  since  the  sheriff  can  make  no 
other  return  where  he  cannot  find  the  thing  to  be  replevied.  Bull. 

^r.  I',  c.  4. 

The  hundred  court,  and  courts  of  lords  of  manors,  may  by  fire- 
Krijiiion  hold  plea  in  Rffiltn'in,  so  may  incidentally  have  power  to  re- 
plevy goods  or  cattle;  but  that,  it  seems,  mum  be  by  firoccus  of  the 
court  after  a  plaint  entered,  but  not  by  parol  complaint  out  of  court. 
Carth.  380. 

Therefore,  where  in  trespass  for  taking  goods,  t^f.  the  defendant 
justified  that  the  place  where.  Sec.  w  as  a  hundred,  and  time  out  of 
mind  had  a  court  of  all  actions,  Ke/ilevinx,  &c.  grantablc  in  or  out  of 
court,  virtute  ctijue,  &c.  The  question  w  as,  Jf  guod  or  not?  And  the 
reason  of  the  doubt  was,  because  the  County-court  could  not  hold 
plea  in  Hefilevin  at  Common  Law;  but  were  enabled  by  the  statute 
of  Marlbridge,  which  e.xtends  not  to  the  hundred  court,  which  is  a 
e»urt  derived  W  if  If"  (^fiunty-eouri;  but  per  Cur.  clearly,  Suppo- 
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siriK  they  may  gram  Ihcm  in  conn,  ycl  they  cannot  prescribe  to  grant 
them  oul  ol  covn  t.  2  Salk  580:  5  Mod.  252:  6*in.  674:  Carih.  380: 
I  Ld.  Kaym.  219. 

The  sheriff  is  obliged  to  grant  Kr/itcvina  in  all  such  cases  as  they 
arc  allowed  by  Law;  ant]  the  officer  who  takes  the  goods,  by  virtue 
of  a  lir/ilfviti  issuing  ibr  what  cause  soever,  is  710/  liable  to  an  ac' 
tion  of  tvesftass^  unless  Uie  party,  in  whose  possession  the  goods  were, 
claims  flro/irriy  in  tlicm:  A»<1  note;  that  in  all  cases  of  misbehaviour 
by  the  slieriff.  or  oihcr  officers,  in  relation  to  He/iln'im,  they  are  sub- 
ject to  the  control  of  the  King's  superior  courts,  and  punishable  by 
attachment  for  such  ntisbehaviour.  Curth.  08I. 

And  though  the  sheriff  may  grant  Ktlilfvins  by  /dainty  and  may 
proceed  thereon  in  his  County-couri,  yet  if  any  thing  touching  free- 
hold come  in  question,  or  anticiu  demesne  be  pleaded,  the  sheriff  can 
proceed  no  further;  nor  can  any  such  proceedings  be  carried  on  in 
the  hundred  court,  court  baron,  or  any  other  court  claiming  a  juris- 
diction herein  hy  prescription.  2  //.  7.  6:  4  H.  6.  30:  Co.  Lilt.  145.  4. 

So,  when  the  King  is  party,  or  the  taking  is  in  right  of  the  Crown, 
in  these  cases  the  sliei  iff  is  10  surcease.  Jiro.  Kc/il.  fit.  3:  1  Brownl.  3. 

Where  an  act  of  Parliament  orders  a  distress  and  sale  of  goods, 
THIS  in  nature  of  an  Execution,  and  Kefilevin  docs  not  lie;  but  if 
the  sheriff  grants  one,  yet  it  is  not  such  a  contempt  as  to  grant  an  at- 
tachment against  him;  and  Powell,  Justice,  said.  He  remembered  a 
case  in  the  Exchctjuer,  where  a  distress  was  taken  for  a  fee-farm  rent 
due  to  the  King  and  a  Replevin  granted,  yet,  on  debate,  no  attach- 
ment was  granted,  though  it  was  in  the  King's  case.  Trin.  12  /)'.  3. 
in  C.  B.  Bradsha-w^s  case.  But  it  is  now  determined  that,  if  goods  be 
taken  in  execution,  (or  on  a  conviction  before  Justices,)  the  sheriff 
shall  not  make  Replevin  of  them;  and  if  in  such  case  the  sherif!' 
should  make  Replevin,  he  would  subject  himself  to  an  attachment; 
for  goods  are  only  replevisable  where  they  have  been  taken  by  way 
of  distress.  Bull.  A".  P.  c.  4.  fi.  53. 

Whether  goods  taken  under  a  wanant  of  distress  by  commission- 
ers of  sewers  may  be  replevied  while  in  tiie  hands  of  the  officer;  and 
whether  they  may  be  replevied  by  the  sheriff  or  his  deputy,  is  doubt- 
ful: But  if  they  be  actually  replevied,  and  the  proceedings  in  Re- 
plevin be  removed  into  K.  B.  that  Court  will  not  quash  the  proceed- 
ings on  a  summary  application,  but  will  leave  it  to  the  defendant  in 
Replevin  to  put  his  objection  on  recortl.  6  Term  Re/i.  K.  B.  522. 

The  following  is  the  provision  of  mat.  \  iff  2  P.  iJf  M.  c.  12.  al- 
ready alluded  to;  "  That  the  sheriff  shall  at  his  firsi  county-day,  or 
within  two  months  after  he  receives  the  patent,  depute  and  proclaim 
in  the  shire-town  four  deputies  to  make  Replevins,  not  dwelling 
twelve  miles  distant  from  one  another;  on  pain  to  forfeit,  for  every 
month  he  w  ants  such  deputy  or  deputies,  5/.  to  be  divided  between 
the  King  and  the  prosecutor." 

IV.  1.  When  the  sheriff  makes  Replevin  he  ought  to  take  two 
kinds  of  pledges;  fiiegii  de  firot'i/ncndo,  by  the  Common  Law,  and 
plegii  de  n  torno  habendo,  by  the  Statute  of  IVr^^t.  2.  c.  2.  by  which  it 
is  provided,  "  That  sheriffs  or  bailiffs,  from  thenceforth,  shall  not 
only  receive  of  the  plaintiff  pledges  for  pursuing  the  suit,  before  they 
make  deliverance  of  the  distress,  but  also  for  return  of  the  beasts,  if 
return  be  awarded;  and  if  any  take  pledges  otherwise,  he  shall  an- 
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swer  for  the  price  of  the  beasts,  and  the  lord  that  distrains  shall  have 
his  recovery  by  writ,  that  he  shall  restore  to  him  so  many  bests  or 
cattle;  and  if  the  plainlifi'  be  not  able  to  restore,  his  superior  shall 
restore." 

liy  s/at.  II  (ieo.  2.  r.  19.  Officers,  havinj^  aiuhority  to  grant  Re- 
plevins, shall,  in  every  Replevin  of  a  distress  for  rent,  take  in  their 
own  names,  from  the  plaintiff  and  two  sureties,  a  i)oi»d  in  double  the 
value  of  the  goods  distrained;  (such  value  to  be  ascertained  by  the 
oath  of  one  or  more  witnesses  not  intei'ested,  which  oath  the  person 
granting  such  Replevin  is  to  administer;)  conditioned  for  prosecuting 
the  suit  with  effect,  without  delay,  and  for  returning  the  goods,  in 
case  a  return  shall  be  awarded,  before  any  deliverance  be  made  of 
the  distress;  and  such  officer,  taking  such  bond,  shall,  at  the  request 
and  costs  of  the  avowant,  or  person  making  conusance,  assign  such 
bond  to  the  avowant,  eJ'r.  by  indorsing  the  same,  and  attesting  it  un- 
der his  hand  aiul  seal,  in  the  presence  of  two  witnesses;  which  may 
be  done  without  stamp,  provided  the  assignment  be  stamped  before 
any  action  brought  thereon;  and  if  the  bond  be  forfeited,  the  avowant, 
^c.  may  bring  an  action  thereupon  in  his  own  name,  and  the  Court 
may  by  rule  give  such  relief  to  the  parties  on  such  bond,  as  may  be 
agreeable  to  justice;  and  such  rule  shall  have  the  effect  of  a  defea- 
sance. 

In  the  construction  of  these  statutes  the  following  points  have  been 
ruled,  and  opinions  holden: 

Under  siai.  IVestm.  2.  c.  2.  an  action  lies  against  the  sheriff,  if  he 
omit  to  take  pledges,  or  if  he  take  those  that  are  insufficient;  and  the 
party  may  have  a  scire  facias  against  the  pledges,  where  the  suit  is  in 
any  Court  of  Record;  and  though  in  the  County-court,  >Sc.  a  acire 
facias  will  not  lie  agiunst  the  pledges,  because  these  are  not  Courts  of 
Record,  and  every  scire  facias  ought  to  be  grounded  on  a  Record, 
yet  there  the  party  may  have  a  precept,  in  nature  of  a  Kcire  facias, 
against  the  pledges   I  Ld.  Jiaym.  278:  See  1  Com*.  I,  2:  Com.  593. 

An  action  will  lie  against  the  sheriff  not  only  for  not  taking  a  bond, 
but  also  for  taking  insufficient  pledges.  Kous  v.  faiirrson,  hit.  13 
11,0.  2.  B.  R.  on  a  writ  of  error  Ironi  C.  B.  16  jIb.  399.  /;/.  4.; 
under  the  name  of  Frowsr  v.  Paliison,  Hull.  A".  P.  60.  In  sucli  an 
action  some  evidence  must  be  given  by  the  plaintiff  of  the  iii^iuffi- 
cicncy  of  the  pledges  or  sureties;  but  very  slight  evidence  is  suffi- 
cient to  thi  oiv  the  proof  upon  the  sheriff.  Haiindirs  v.  Darling,  H  esl- 
minster  Sitting.':,  Trin.  10  Geo.  3.  C.  B.  Bull.  .V.  f.  60.  Though  there 
liave  been  contradictory  determinations  respecting  the  extent  of  the 
sheriff's  liability  in  such  an  action,  llie  point  seems  now  to  be  settled. 
In  Prowse  v.  Paltison,  the  party  recovered  damages  to  the  amount  of 
the  rent  in  arrear  added  to  the  costs  of  Ueple'  iii:  but  the  whole  toge- 
ther did  not  exceed  the  value  of  the  distress,  i  T.  R.  K.  B.  434.  n. 
So  in  the  case  of  Gibson  v.  Burnett,  30  Geo.  3,  Gould,  J.  who  tried 
the  cause,  was  of  opinion  that  the  plainiifl'  was  entitled  to  recover  the 
costs  in  the  Replevin  as  well  as  the  rent  in  arrear,  ib.  But  in  Yea  v. 
Leihbridge,  M.  32  Geo.  3.  the  court  of  K.  B.  on  a  question  reserved 
at  the  trial  for  their  opinion,  held  that  the  plaintiff  could  not  recover 
beyond  the  value  of  the  distress  taken,  which  was  noi  equal  to  the 
rent  in  arrear,  4  T.  R.  K  B.  433.  And  though  this  decision  was  af- 
terwards questioned  in  the  Court  of  C.  P.  (t.'ie  Court  consistint;  of 
Lord  Loughborough,  Ld.  Ch.  J.  Gouid,  }.  JJiath,  J.  and  tVilson,  J.)  ia 
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Concanen  v.  Lethhridffey  K.  32  Geo.  3.  2  //.  5r  J?r/'.  36.  where  it 
■was  ruled  after  great  constderaiion  thai  the  phiinufT  might  '.ecover 
damages  to  the  exieni  of  the  injury  which  he  hati  sustaii»cH.,  tiiough 
they  exceeded  double  the  value  of  the  goods  distrained:  yet  the  au- 
thority of  the  case  of  Yia  v.  Lethbriilgr  was  af^ain  established  in  a 
sul>se(|Uont  case.  Evafis  v.  Hrandvr^  Tr.  35  Geo.  3.  where  the  Court 
of  Common  Pleas  (then  consisiinf;  of  Eyre^  Ld.  Ch.  .1. — Puller^  J. 
Bcafh^  J  Ko'jJcr,  J.  three  of  the  Judj^es  being  then  changed)  decided 
that  the  sheriff  wus  not  Hable  for  more  than  double  the  vahie  of  the 
goods  distrained.  2  H.  lU.  I<  p.  547.  The  foundation  of  the  last  dc- 
cisitm,  and  of  thai  of  Yta  v.  Lr'thbridge  is  this:  that  the  sheriff  is  lia- 
ble no  hu  thcr  than  the  sureties  would  have  been,  if  he  had  done  his 
du  y  by  n-king  a  bond  under  the  1 1  Geo.  2.  c.  19.  and  the  sure- 
ties had  been  sufficient;  and  that  the  extent  oftheir  responsibility  is 
limited  by  the  statute  to  double  the  vahie  of  the  goods  distrained. 

The  remedy  in  case  of  insuHicicnt  pledges  is  by  action  only;  and 
the  Court  of  C  P.  refused  to  make  an  order  on  an  officer  to  pay  costs 
recovered  by  a  defendant  in  Replevin.  1         Nr/i.  C.  P.  292 

This  action  mubt  be  brought  by  the  person  making  cognizance, 
where  there  is  no  avowant  on  the  record,  1  Boh.  and  PuL  378.  A  Re- 
plevin bond  under  1 1  GVo,  2.  c.  19.  may  be  assigned  to  the  avowant 
only,  and  he  may  bring  his  action  without  joining  the  party  making 
cognizance.  1  /iov.  &  Pul.  381.  m. 

If  the  sheriff  returns  insufficient  pledges,  he  shall  answer  accor- 
ding to  the  statute;  for  insufficient  pledges  are  no  pledges  In  Law; 
and  such  pledges  must  not  only  be  sufficient  in  estate,  viz.  capable  to 
answer  in  value,  but  likewise  sufficient  in  law,  and  under  no  incupa- 
city;  therefore  infants,  feme  coverts,  persons  outlawed,  tJ'r.  are  not 
to  be  taken  as  pledges,  nor  are  peisons  politic,  or  bodies  corporate. 
Co.  Lift.  145:  2  hisf.  340:  10  Co.  102. 

In  Replevin  the  sheriff  did  not  retuni  any  pledges,  and  after  issue 
joined  and  found,  it  was  moved,  if  they  could  be  put  in  by  the  court 
after  verdict;  and  the  court  held  they  might,  notwithstanding  the 
statute  of  JVfitm.  2.  as  before  that  staiute  the  Couit  might  take 
plcdt^cs  on  the  omission  of  the  sheriff;  and  a  diversity  was  taken  be- 
tween pledges  for  prosecuting,  which  were  at  Common  law,  and  firo 
retorno  habcndo  given  by  this  statute;  uiid  the  Court  held,  that  though 
on  default  of  the  sheriff  he  was  subject  to  the  action  of  the  party, 
that  yet  the  taking  of  pledges  by  the  Court  did  not  make  the  judg- 
ment erroneous.  -Voy  156.  And  that  the  omission  of  pledges  of  the 
first  description  is  error;  but  the  omission  of  pledges  dr  retorno  ha- 
bcndo does  not  vitiate  the  proceedings,  but  subjects  the  sheriff  ;o  an 
action.  See  l  Jon.  439:  Cro,  Car.  594.  And  if  the  sheriff  omit  to 
take  bond,  pursuant  tothe*i*«^.  1 1  Geo.  2.  c.  \  9.(iceantf  l.und  fiost.) 
an  attachment  will  not  be  granted,  but  the  remedy  is  by  action  against 
him.  2  7'fnn  R</i.  617. 

A  Replevin  by  plaint  was  sued  in  the  sheriff's  court  in  London^ 
and  pledges  were  found  de  rrtorno  habrndoy  siy  S<.c.  this  plaint  was 
removed  according  to  their  custooi  into  the  mayor's  court,  and  after 
into  the  King's  Bench  by  certiorari.,  and  there  oyer  of  certiorari  being 
demanded,  the  party  declared  in  H.  On  this  a  return  was  award- 
ed, and  on  an  etovgat'  returned,  'dsdre  facias  went  against  the  pledges 
in  the  sheriff's  court  of  London.  On  demurrer,  the  question  was, 
AVhcther,  this  case  being  removed  by  certiorarij  the  pledges  in  the 
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inferior  court  are  discharged,  or  ■whether  tliey  remain  liable  to  be 

charged'  by  this  scire  /actus?  U  was  adjudged,  that  the  pledges  were 
not  discharged.  Skin.  244:  2  SAoiti.  421.  Com*,  1,  2.  3  Mod.  56.  5.  C. 

The  plaintiff  declared,  that  he  distrained  for  7/.  lOs.  rent,  reserved 
on  a  lease,  and  that  the  defendant  delivered  the  cattle  without  taking 
pledges;  to  which  the  tiefcndant  pleaded,  that  the  plaintiff  in  Re- 
plevin delivered  to  him  3/.  10*.  for  pledges,  which  he  accepted;  and 
on  demurrer  the  Court  held,  that  pledges  being  to  be  found  to  an- 
swer the  party,  if  he  had  good  cause  of  avowry,  and  to  be  answerable 
for  amercement  to  the  King,  if  nonsuited,  or  if  it  be  found  against 
him;  the  taking  of  n>oney  for  a  pledge  was  not  lawful;  and  that  al- 
though he  might  take  money  for  pledges,  yet  he  ought  not  to  accept 
less  than  the  plaintifi''s  demand:  on  which  account  the  Court  likewise 
held  the  plea  vicious;  but  they  agreed,  that  if  the  defendant  had 
taken  but  one  pledge,  (if  he  bad  been  sufficient,)  it  had  been  well 
enough.  Cru.  Car.  446:  1  Jon.  378. 

A  bond  taken  by  the  sheriff,  conditioned  that  if  the  party  applying 
for  the  Replevin  should  appear  at  the  next  County-court,  63'f.  and 
prosecute  his  action  w  ith  eflccl,  and  should  make  return  of  the  thing 
replevied,  if  return  should  be  adjudged,  and  save  the  sheriff  harm- 
less, Ufc.  is  good  in  law;  and  agreeable  to  the  intent  of  the  statute  of 
Mnrihridge  which  requiies  pledges  or  sureties,  of  which  nature  the 
obligors  are;  and  this  method  of  taking  bond  instead  of  pledges  was 
said  to  be  of  anlient  usage;  and  that  in  the  old  books /i/egii  signified 
the  same  as  sureties;  and  that  there  being  a  proper  remedy  on  such 
bond,  it  differed  from  the  case  of  takitig  a  depfjsit  or  sum  of  money; 
but  the  Court  agreed,  that  at  Common  Law  this  bond  had  been  void, 
because  it  had  been  to  save  the  sheriff  harmless  in  making  Replevin 
by  plaint,  which  he  could  not  have  done  before  the  statute  of  MarU 
bridge.  1  Ld.  Raiiw.  278:  2  I.itlw.  686. 

If  in  Replevin  in  an  inferior  Court,  the  condition  of  the  bond  is,  if 
he  prosecute  his  suit  commenced  with  effect  in  the  court  of,  iJfc.  and 
make  return,  isfc.  if  a  return  l>c  adjudged  by  Law,  and  it  happens, 
that  the  plaintill' hath  judgment  in  the  court  below,  which  is  after- 
wards reversed  on  a  writ  of  error  in  B.  li.  in  such  case,  unless  the 
party  make  a  return,  he  forfeits  his  bond;  for  though  he  had  judg- 
ment in  the  court  below,  yet  the  words,  "  if  he  prosecute  his  snit 
commenced,"  i^c.  extend  to  the  prosecution  of  the  writ  of  error, 
which  is  part  of  the  suit  commenced  in  the  court  below;  and  in  this 
case,  the  taking  such  bond  was  held  to  be  lawful,  and  said  to  be  com- 
mon practice.  Carlh.  248:  I  Shou:  400:  J''il:ff.  158. 

In  debt  on  a  Replevin-bond  taken  by  the  sheriff,  conditioned  that  if 
C.  B.  appear  at  the  next  County -court  and  prosecute  with  effect  for 
taking,  i^c.  and  make  return,  iffc.  if  return  be  adjiidgetl,  and  save 
harmless  the  sherifl',  tXc.  then,  iJ^c.  the  defendant  afler  oyer  pleaded 
that  at  the  next  County-court,  held  on  such  a  day,  he  did  appear, 
and  prosecuted,  '■S'c.  until  it  was  removed  by  rccordari,  and  did  save 
the  sheriff'  harmless,  but  doth  not  say,  that  no  rctorn  habnid*  was  ad- 
judged on  demurrer,  the  Court  inclined  for  the  plaintiff;  for  the  de- 
fendant should  have  said,  that  no  return  was  adjudged  at  all;  and 
though  he  prosecuted  to  the  rerordari^  yet  rctorn  /labeml'  might  be 
adjudged  afterwards;  and  the  condition  goes  to  any  adjudication  of 
return.  Comb.  228. 

The  condition  of  a  Replevin  bond  is  rot  satisfied  by  a  prosecution 
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of  Uic  suit  in  the  County-court,  but  that  the  plaint,  if  removed  by  the 

recordari  farias  hqurlam  into  a  superior  court  must  be  prosecuted 
there  with  eflect,  and  a  return  made,  if  adjudged  there.  I  Bot.  iy 
Pul.iW.  - 

An  miction  was  brouRht  on  a  bond  in  Replevin  to  prosecute  his  suit 
with  (  ffeci,  and  also  to  make  return.  iSc.  the  defendant  pleaded  that 
■E.  G.  did  levy  a  plaint  in  Kcplcvin  in  the  Court  before  the  steward  of 
tVenlmiiister,  and  that  afterwards,  and  before  the  suit  was  determined, 
Ki'r.  such  a  day,  err.  E.  G.  died;  flfr  i/uod  the  suit  abated;  the  plaintiST 
replied,  that  true  ii  is,  that  E.  G.  levied  such  a  plaint  against  the  de- 
fendant, who  immediately  afterwards  exhibited  an  Englith  bill  in  the 
Exchc'iuer  against  the  plaintiff  in  that  suit,  and  by  injunction  hinder- 
ed the  proceedings  below  until  such  a  day,  ts'c  on  which  E.  G.  died; 
so  that  he  did  not  pr  osecute  his  suit  with  effect:  On  demurrer  to  this 
replication  the  delcndant  had  judgment;  for,  fier  Holt,  this  was  a  pro- 
secution with  effeci,  because  there  vtas  neither  a  nonsuit  or  verdict 
against  E.  G.  C'arih.  .519. 

In  an  action  on  a  Replevin-bond  common  bail  shall  be  filed.  I  Salk. 
99.  See  title  Bail. 

2.  The  declaration  in  Replevin  ought  to  be  certain  in  setting  forth 
the  numbei's  and  kinds  of  cattle  distrained:  because,  otherwise,  the 
sheriff  cannot  tell  how  to  make  deliverance,  if  it  should  he  necessary: 
yet  an  avowry  may  make  tliat  good,  which  would  be  bad  on  demurrer; 
both  parties  agreeing  what  the  i/uanium  and  nature  of  the  goods  are. 
And  the  sheriff  may  require  the  defendant  to  shew  him  the  goods; 
and  it  would  be  a  good  return  to  say,  "  that  no  one  came,  on  the  part 
of  the  defendant,  to  shew  the  goods  and  chattels."  Mt  yti.  32:  Slilc  71. 

The  declaration  ought  10  be  not  only  of  a  taking  in  a  ville  or  town, 
but  also  "  in  a  certain  place  ci»lled,"  tjc;  but  if  the  defendant  would 
take  advantage  of  this,  he  must  demur  to  the  declaration.  H^^b.  16. 

A  man  may  count  of  several  takings,  jiart  at  one  day  and  place,  and 
part  at  another;  and  if  the  plaintiff  allege  two  places,  and  the  defend- 
ant only  answer  one,  i.  c.  if  the  plea  Ijegin  only  as  an  answer  to  part, 
and  be  in  truth  but  an  answer  to  part,  it  is  a  discontinuance;  an(l  the 
plaintifl'  must  not  demur,  but  must  take  his  judgment  for  that  by 
mhi!  dicii;  for  if  he  denim-  or  plead  over,  the  whole  action  is  discon- 
tinued. But  if  a  plea  begin  with  an  answer  to  the  whole,  but  is  in  truth 
only  an  answer  to  pait,  the  whole  plea  is  nought,  and  the  plaintiff 
may  demur.  E  -V.  h.  68:  Salk.  176.  Where  the  defendant  avows  at 
a  different  place,  in  order  to  have  a  return,  he  must  traverse  the 
place  in  the  count,  because  his  avowry  is  inconsistent  with  it;  but 
where  he  does  not  insist  upon  a  i-cturn,  he  may  plead  rion  ce/iifj  and 
prove  the  taking  to  be  at  another  pLice,  for  the  place  is  material. 
Sfra.  507.  This  is  to  be  understood  where  the  defendant  ncvei-  had 
the  cattle  in  the  place  laid  in  the  declaration  at  all;  for  if  on  the  plea 
of  non  ce/iii  the  plaintiff  prove  that  the  defendant  had  the  cattle  in  the 
place  laid  in  the  declaration,  he  will  have  a  verdict;  and  if  the  fact 
be,  that  the  defendant  took  the  cattle  in  another  place,  and  only  had 
them  in  the  place  mentioned  in  the  declaration,  in  the  way  to  the 
pound,  he  ought  to  plead  that  matter  specially.  Bull.  jY.  P.  c.  4.  /i.  54. 

The  general  issue  in  Heplevin  is  mn  cr/iii;  upon  which  property 
cannot  be  given  in  evidence,  for  that  ought  to  be  pleaded;  and  if  he 
plead  pioperty  in  himself,  he  may  either  plead  it  in  bar,  or  in  abate- 
ment; but  if  he  pleads  it  in  a  stranger,  it  ought  strictly  to  be  pleaded 
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in  abatement;  though  ii  may  likewise  be  pleaded  in  bar.  2  renr.  249: 
1  Sail:  5:  O..  Lnt.  145:  2  Lrv.  92. 

If  the  delcnduiu  plead  properly,  whether  it  be  in  himself  or  a 
slrungcr,  he  shall  hdvc  a  return  without  making;  an  avowry  for  it;  but 
where  the  plea  in  ab^iiement  is  of  a  collateral  matter,  such  as  cepit  in 
alio  /oco,  he  must  make  an  avow  ry  in  order  to  have  a  return;  for  he 
must  shew  a  right  t«  the  property,  or  at  least  to  the  possession,  to 
have  a  return;  bui  the  plainlifi'  ought  not  to  traverse  the  matter  of 
the  cnnusunce;  and  if  he  do,  and  deniurrer  be  joined  upon  it)  it  is  a 
discontinuance,  atid  the  defendant  will  have  judgment.  Salk,SAi  BuU. 

p.  54.  • 

The  defendant  may  either  avow  the  taking,  or  justify  it;  if  he 
avow,  it  must  be  upon  a  right  subsisting,  such  as  rent-arrere,  b'c.  and 
then  he  entitles  himself  lo  a  return;  but  a  here,  by  matter  subsequent, 
he  is  not  to  have  the  thing  for  whicii  the  distress  was  taken,  there 
he  will  not  be  entitled  to  a  return,  ami  therefore  cannot  avow,  but 
must  justify;  as,  if  a  lord  disU\.in  for  homage,  and  afterwards  the 
tenant  die,  and  then  his  executor  bring  Replevin.  But  a  man  may 
distrain  for  one  thing,  and  avow  for  another.  3  Co.  26,  a:  BuU.  X.  P, 
54,  55. 

By  A/ff/.  II  Geo.  I.e.  19.  §22.  any  person  distraining  for  rent,  relief, 
heriot,  or  other  service,  may  in  Replevin  avow  or  make  cognizance 
generally,  without  setting  out  a  title.  But  this  does  not  extend  to  an 
avowry  for  a  rent  charge.  I  A'tv)  Reft.  56. 

It  a  defendant  make  cognizance  as  bjiliif  to  J.  S.  the  plaintiff 
may  traverse  his  being  bailiH*,  for  this  is  different  from  trespass  guare 
clauaum  frefpt;  for  there  if  the  defendant  justify  an  en'ry  by  com- 
mand, or  as  bailiff  lo  one  in  w  hom  he  alleges  the  freehold  to  be,  ihe 
plaintiflf  shall  not  traverse  the  command,  beciiuse  it  would  admit  the 
truth  of  the  rest  of  the  plea,  viz.  that  the  freehold  was  in  J.  S.  which 
would  be  sufficient  lo  bar  his  action.  But  in  trespass  de  bouis  as/ior- 
tatis,  e.  5".  for  taking  the  plaintiff's  sheep,  if  the  defendant  justify  the 
taking  them,  damage-feasant,  as  servant  to  J.  S.  the  plaintifl'  may 
traverse  the  command  or  authority;  for  though  J.  S.  had  a  right  lo 
take  the  cattle,  yet  a  stranger,  who  had  no  authority  from  him, 
would  be  liable.  And  there  is  a  great  diftercnce  betweeen  a  justifica* 
tion  in  trespass,  and  an  avowry  in  Replevin,  in  another  respect,  c.  g-. 
for  an  amerciament  in  a  court  Icei;  in  the  justification  it  is  necessary 
for  the  defendant  to  set  forth  a  warrant  or  precept,  is'c.  but  not  lo 
aver  the  matter  of  the  presentment,  because  his  plea  is  only  in  ex- 
cuse: but  in  avowry  he  ought  to  aver,  in  fact,  that  the  plainiiif  com- 
mitted the  crime  for  which  he  is  amerced;  because  he  is  an  actor, 
and  is  to  recover,  which  must  be  upon  the  merits.  BuU.  X.  P,  j5: 
cites  I  Salk.  107. 

If  an  avowry  be  made  for  rent,  and  it  appear  by  the  defendant's 
own  shewing,  that  pari  of  it  is  not  yet  due,  yet  the  avowry  will  be 
good  for  the  residue.  In  su(  h  case  the  avow^ant  must  abate  his  avowry, 
quoad  the  rent  not  due,  and  take  judgment  for  the  rest;  but  if  it  appear 
that  he  has  title  only  to  two  undivided  parts  of  the  rent;  the  avowry 
shall  abate.  I  Sound.  285:  Moor  281:  Salk.  580.  So  if  the  avowry  be 
for  pan  of  a  quarter  or  half  a  year's  rent,  he  must  shew  how  the  rest 
is  satisfied,  orit  will  be  bad  Hardw.  84:  Comb.  346:  I  Sauiid.  191.  In 
avowry  for  rent,  and  a  notninr  /terna  together,  without  alleging  any 
demand  of  rent,  the  arowry  is  good  for  the  rent,  though  it  will  be  ill 
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for  the  penally.  I  Saund.  286:  Hob.  133.  Avowry  ior  rent  due  at  a 
latter  day,  is  no  bar  lo  avowry  for  rent  due  at  a  lornicr  day:  but  an 
acquittal  under  seal  is;  if  not  under  seal,  contrary  proof  will  be  ad- 
mitted. Bull.  .V.  P.  56.  Sec  further,  tlus  Dictionary,  titles  Avowry; 
Hcnt;  Diatresa. 

By  aial.  21  H.  t.  c.  19.  If  the  avowry,  cognizance,  or  justification 
be  found  for  the  avowant,  or  the  plaintiff  be  nonsuited,  the  defendant 
shall  recover  such  damages  and  costs  as  the  iilaintiiT  would  have  had 
if  he  had  recovered.  But  this  act  mentions  only  persons  avoniiij^  or 
makinjj  cognizance,  for  rent-service,  customs,  services,  damage-fea- 
sant,  or  lor  other  rent  or  rents;  so  that  it  does  not  extend  to  an  avowry 
for  a  nomine  fiane.,  or  for  an  estray;  and  therefore,  if  in  such,  damagee 
and  costs  were  given,  the  judgment  would  be  reversed.  1  Jm.  135; 
and  sec  Bull.  .V.  P.  57. 

The  avowant  or  defendant  in  Replevin,  though  not  within  the 
words  is  plainly  within  the  meaning  of  the  utat.  4  .4nn.  c.  16;  (by 
which  a  plaintiff  in  Replevin,  which  to  certain  purposes  an  avowant 
is,  may  plead  as  many  pleas  as  he  may  think  necessary:)  And,  ae- 
cordingly,  where  some  issues  in  Replevin  are  found  for  the  plaintiff, 
which  entitle  him  to  judgment,  and  some  for  the  defendant;  the  latter 
must  be  allowed  the  costs  of  the  issues  found  for  him,  out  of  the 
general  costs  of  the  verdict;  unless  the  Judge  certify,  that  the  plaintiff 
had  a  probable  cause  for  pleading  the  matters  on  which  those  issues 
are  joined.  2  2\rm  Reft.  235. 

If  issue  be  joined  on  the  property,  the  defendant  may  give  in 
evidence  the  plaintiff's  having  the  cattle,  in  mitigation  of  damages. 
Godb.  98.  If  the  plaintiff  plead  rims  arrere  in  bar  to  an  avowry  for 
rent,  he  cannot,  upon  such  issue  give  in  evidence  non-tenure.  Bull, 
/f.  P.  59.  In  an  avowry  for  rent,  the  plaintiff  may  plead  a  tender  and 
refusal,  without  bringing  the  money  into  court;  because,  if  the  dis- 
tress were  not  rightfully  taken,  the  defendant  must  answer  the  plaintiff 
his  damages.  Bull.  jV.  P.  60.  See  also  as  to  payment  into  court  in 
Replevin,  1  H.  Black.  24:  I  Boa.  <S  Put.  382:  3  Bos.  fsf  Put.  603. 

A  defendant  in  Replevin  is  not  entitled  to  move  for  judgment  as  in 
case  of  a  nonsuit  under  slat.  14  Geo.  2.  c.  17.  §  1.  3  Term  Be/i.  K.  B. 
661:  5  r. /J.  400. 

V.The  original  writ  of  Replevin  issues  out  of  chancery,  and 
neither  it  nor  the  alias  Replevin  are  returnable,  but  are  only  in  nature 
of  a  jualities,  to  empower  the  sheriff  to  hold  plea  in  his  County-court, 
when  a  day  is  given  the  parties;  but  the  fl/uriea  Replevin  is  always 
with  this  clause,  \>el  cautatn  nobis  signijices^  and  it  is  a  returnable 
process.  -V.  B.  69,  70:  Doci.  Pt.iVi,  31  :  2  Inst.  139:  Salk.  410. 
It  is  usual  to  take  out  the  alias  and  Jtlunts  at  the  same  time.  JDalt. 
Sh.  273. 

A  /iluries  Replevin  returned  in  Michaelmas  Term,  the  defendant 
claimed  properly,  and  nothing  was  afterwards  done,  nor  any  appear- 
ance nor  continuance  till  i.asier  Term  following  at  which  term  they 
appeared  and  pleaded,  and  judgment  was  thereupon  given;  though 
no  continuance  was  between  Alicharlmas  and  Ka>fter^  yet  this  was  not 
any  discontinuance,  because  there  is  not  any  continuance,  till  appear- 
ance; for  the  parties  have  not  any  express  day  in  Court,  and  where 
•there  is  not  any  cominuasce,  there  cannot  be  any  discontinuance 
\  Rol.  Mr.  485. 
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The  /iluries  Replevin  supersedes  the  proceeiUngs  of  the  sheriff, 
and  the  proceedings  arc  on  that,  and  not  on  the  plaint,  iis  they  are 
when  that  is  removed  by  rrcorthri:  mid  thoiiffh  theic  is  no  suumions 
in  the  writ,  yet  it  gives  a  good  day  to  the  defendant  to  appear;  and  if 
he  does  not  appear,  then  a  /iijiie  issue*),  and  then  a  ca/u'an.  I  Ld. 
Rmjm.  617. 

CufiiuH  and  process  of  oulhiwry  He  in  Replevin;  for  when  on  the 
fUuricn  rc/Uvgiari/uc.  the  shcnfi'  retunis  an  ria  Hyntfafuy  then  a  ca/tias 
in  wiihernam  issues;  and  on  that  beinR  returned  nulla  bona^  a  cafiias 
issues;  and  so  to  outlawry.  Ca/n'a.f  and  process  of  outlawr)-  in  Re- 
plevin were  j|;iven  by  star.  25  Jid.  3.  sf.  5.  c.  17:  6  Mod.  84. 

If  on  the  /ilurirs  Replevin  the  sherifl"  return,  that  the  cattle  are 
eloigned  to  places  unknown,  a'c.  so  that  he  cannot  deliver  them  to 
plainli^f,  then  shall  issue  a  mit/nrrunn^  directed  to  the  sheriff,  com- 
manding him  to  take  the  cattle  or  goods  of  the  defendant,  and  detain 
them  till  the  cattle  or  goods  distrained  arc  restored  to  the  plaintiff; 
and  if,  on  the  first  tfif/iernarn,  a  w7«7  be  returned,  there  an  altas  and 
filuries  Replevin  issue;  and  so  to  a  capiat  and  existent.  F.  J\'.  B.  73. 

The  writ  of  withernam  ought  to  iL-hciuse  the  cause  which  the 
sheriff  returns,  for  which  he  cannot  replevy  the  cuttle  or  goods;  so 
that  it  docs  not  lie  on  a  bare  suggestion,  that  the  beasts  are  eloigned, 
iSTc.  F.  jY.  B.  69.  73.  See  ante  III. 

If  on  tlie  'withernam  the  cattle  are  restored  to  the  party  who 
eloigned  them,  yet  he  shall  pay  a  fine  for  his  contempt.  0  I. eon.  147. 

Cattle  taken  in  withernam  may  be  worked;  or,  if  cows,  may  be 
milked;  for  the  party  has  them  in  lieu  of  his  ow  n.  I  Leon.  220:  Dyer 
280. 

And  as  the  party  is  to  have  the  use  of  the  cattle,  he  is  not  to  have 
any  allowance  made  him  for  the  expences  he  has  been  at  in  main- 
taining them.  Owen  46:  Cro.  FMz.  162:  3  Leon.  235. 

Scire  facian  against  an  executor,  reciting,  that  where  Replevin 
was  brought  agitinst  his  lestator  for  a  cow,  and  judgment  against 
him  de  retom',  habendoy  which  was  r.ol  executed,  thut  he  (should  shew 
cause  why  he  should  not  have  execution.  The  executor  pleads  ftienc 
adtniiiistravit^  upon  which  the  pluinlifl' demurred;  and  Justice, 
said,  that  upon  the  judgment  the  cow  is  in  the  custody  of  the  Law, 
therefore  he  ought  to  have  execution;  but  the  doubt  is,  because  the 
Replevin  is  dciermined  by  the  death  of  the  party;  (yet  by  him  and 
Jiain.':f  jrdy  being  only  in  Court)  the  piairiliff  shall  have  execution, 
for  the  defendant  cnnot  be  prejudiced:  for  if  the  siieriff  return  arrr/a 
ehnf^ata^  he  shall  not  have  a  '-.vithtrnam^  hut  of  the  goods  of  the  testa- 
tor; or,  if  there  are  no  goods  of  the  testator,  the  sheriff' can  take  no- 
thing, but  shall  return  milia  oonur,  and  then  the  plantifl'hath  his  ordi- 
nary way  to  charge  the  defendant  if  he  hath  made  a  devastavit;  and 
it  was  adjudged  for  the  plainliU'.  Punch.  20  C.  2.  in  B.  R.  Hueklin  v. 
Orecn. 

\V.  sues  a  Replevin,  B.  removes  it  by  recordari  into  the  King's 
Bench,  the  plaintiff  does  not  decUre,  and  on  that  a  return  awarded 
to  H.  upon  which  the  sheriff  renirns  averia  ctwgata^  and  then  a 
vjithemam  was  awarded  and  executed;  and  now  the  plaintiff  comes 
and  prays  he  may  be  admitted  to  declare,  and  prays  a  deliver- 
ance of  the  ivithernam;  and  it  was  testified  by  tlie  clerks,  that 
on  the  plaintiff's  submission  to  a  fine  for  not  declaring,  and  that 
being  imposed  on  him  by  the  Judges,  he  shall  have  deliverance  of  the 
withernam;  and  a  fine  of  3«.  Ad.  being  accordingly  imposed  on  the 
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|>lai:iuR',  he  llicii  declared,  and  liad  deliverance.  .Voy  30.  Tlic  course 
of  J>.  li.  is  contrary  to  tiiat  of  C.  B. 

If,  on  an  elaigaia  returned,  the  shcrifi's  cattle  are  taken  in  wither- 
nam^ yet  on  the  defendant's  appearance,  and  pleading  non  cefiity  on 
claiming  properly,  the  dclendant  shall  have  his  cattle  again;  and  if 
they  arc  eloigned,  a  "ii'if/tfrnani  against  the  pluintitV;  for  if  the  pro- 
perty or  taking  be  in  question,  there  is  no  reason  that  the  plaintiff 
should  have  the  delcndant's  cattle.  1  /.</.  Kaym.  614. 

The  imihernam  is  but  mesne  process,  and  cannot  be  on  execution, 
because  it  is  granted  before  judgment.  I  Ld.  Jiaym.  614;  and  see 
C  mb.  201:  Salk.  582. 

VI.  The  writ  of  Second  deliverance  is  a  judicial  writ  depending 
upon  the  first  original,  and  is  given  by  stuc.  U'csim.  2.  13  Ji.  1.  c.  2; 
which  recites,  that,  after  the  return  is  awai-dcd,  the  party  distrained 
does  replevy  again,  and  so  the  judgments  given  in  the  King's  courts 
take  no  effect;  wherefore  it  enacts,  that  when  return  is  awarded  to 
the  distrainor  the  shcrifl'  shall  be  commanded  by  a  judicial  writ  to 
make  return,  in  which  it  shall  be  expressed  that  the  sheiift'sliall  not 
deliver  thcni  without  writ  making  mention  of  the  judgment:  and  it 
further  enacts,  that  if  the  party  make  default  again,  or,  for  any  other 
cause,  rciurn  of  the  distress  be  awarded,  being  now  twice  replevied, 
the  distress  shall  remain  irrepievisaijle.  See  antr  I. 

If  a  defendant  in  Replevin  has  return  awarded  on  nonsuit  of  a 
plaintiB',  on  w  liich  he  sues  a  writ  de  relonio  fmbendoy  upon  which 
writ  the  sheriff  returns  averia  ehugaia  fter  {jucrentfiii^  and  on  this 
a  wiihcrmnn  is  awarded,  and  on  the  ^i-i'/iemam  the  defendant  has 
tol  cttialta  to  him  delivered  of  the  goods  of  the  plaintiff,  and  there- 
upon the  plaintiff  sues  a  Second  Deliverance;  he  shall  sue  it  for  the 
first  distress  taken,  not  for  the  imiliernaw;  and  this  by  the  nature 
and  form  of  the  writ  of  Second  Deliverance.  2  Hall.  .ibr.  43S. 

If  a  rt  torno  habendo  he  awarded  to  the  sheriff  after  a  writ  of  Second 
Deliverance  prayed  by  plaintiff,  this  is  sujnr^cdeafi  to  the  rrforno 
habi  tul'j,  and  closes  the  sheriff's  hand  from  making  any  return  thereto; 
and  if  the  sheriff  will  not  execute  the  wiit  of  Second  Deliverance, 
the  party  has  his  remedy  against  him.  Dyer  41:  Dali.  Sh.  275. 

The  statute  of  lltstm.  2.  gives  the  writ  of  Second  Deliverance 
out  of  the  same  court  where  the  first  Keplevin  was  granted,  and  a 
man  cannot  have  it  elsewhere;  lor  if  he  may.  then  he  shall  vary  fioni 
the  place  limited  as  to  this  hy  the  statute.  Plvxd.  205. 

In  Replevin  a  defendant  avowed,  that  the  plaintiff  being  nonsuited 
brought  a  writ  of  Second  deliverance,  whereupon  it  was  moved  to 
stay  the  writ  of  Inquiry  of  Damages:  And  /'t  r  curiam^  this  is  a  su/ier- 
sedcai  to  the  reiorno  Aaifnt/o,  but  not  to  the  wtit  of  Inquiry  of  Dama- 
ges; for  these  damages  are  not  for  the  thing  avowed  for,  but  are 
given  by  sial.  21  A/.  8.  c  19.  as  a  compensation  for  the  cxpence  and 
trouble  the  mowant  has  been  at.  1  &ilt.  9:<.  See  Palm.  403:  I.uic/i  72. 

lirror  of  judgment  in  C.  B.  in  a  Second  Deliverance  on  demurrer 
in  pleading,  the  crmr  assigned  was,  because  there  was  not  any  w  rit 
of  Second  Deliverance  certified:  and  in  nulla  cut  crraium  being  plead- 
ed, it  was  moved  not  to  be  niulerial.  because  it  is  awarded  on  the  roll, 
and  the  panics  bad  appeared  and  pieaded  to  it;  but  it  was  adjudged 
ill,  and  reversed  for  that  cause;  for  there  ought  to  be  a  writ,  and  if 
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it  vary  from  the  declaration  in  the  replevin,  it  shall  be  abated.  Cn. 
Jac  424.- 

No  Second  Deliverance  lies  after  a  judgment  on  a  demurrer,  or 
after  verdict,  or  confession  of  the  avowiy;  tut,  in  all  these  cases,  the 
judgment  must  be  entered  Avith  a  return  irrcjslevisablc;  but  on  a  non- 
suit, either  beforc  or  afier^evidcnce,  a  Second  Delivci-ancc  will  lie, 
because  there  is  no  determination  of  the  matter,  and  there  a  writ  of 
Second  Deliverance  lies  to  bring  the  matter  in  question;  but,  in  the 
case  of  demurrer  and  verdict,  the  matter  is  determined  by  confession 
of  the  party.  2  Lill.  Kig.  457. 

If  the  plaintiff's  writ  abates;  he  may  have  a  new  writ,  and  is  not 
put  to  his  writ  of  Second  Deliverance.  Com.  1 22. 

If  the  plaintiff  in  Replevin  be  non-suited  for  want  of  delivering  a 
declaration,  if  it  happened  through  sickness  of  the  person  employed 
to  prosecute,  the  Court  will  oi-dcr  the  defendant  to  accept  a  declara- 
tion on  payment  of  costs;  otherwise  plaintiff  would  be  remediless,  the 
wi-it  of  Second  Deliverance  being  taken  away  by  staf.  17  C.  2.  c.  7.  in 
case  of  distresses  for  rent  arrear.  See  ante.  I. 

If  the  person  taking  the  goods  claims  properly,  the  sheriff  cannot 
make  Replevin  of  them;  for  property  must  be  tried  by  Writ,  and  in 
this  case  the  plaintiff  may  have  the  writ  di-  firoprictafp  /irofiandd  to 
the  sheriff;  and  if  it  be  found  for  the  plaintiff,  then  the  sheriff  is  to 
make  Replevin;  if  for  the  defendant,  then  he  is  to  proceed  no  further; 
but  as  this  is  but  an  inquest  of  office,  thougli  the  property  be  found 
in  the  defendant,  yet  the  plaintiff  is  not  concluded,  for  he  may  still 
have  his  action  of  Replevin,  or  of  trespass:  But  if  in  his  ac'ion  of 
Replevin  the  defendant  plead  properly,  and  it  be  found  for  him,  the 
plaintiff  is  concluded:  .\i\f\  if  the  sheriff  return  tlie  claim  of  property, 
yet  shall  it  proceed  in  C.  S.  where  the  property  shall  be  i)ut  in  issue, 
and  finally  tried.  Co.  Lill.  145,  i.:  A''.  B.  77:  JJyer  173:  Com.  592: 
£u/l.  .V.  P. 

None  but  he  who  is  party  to  the  Replevin  shall  have  the  writ  de 
/iro/irieiaie  firobaiidd;  so  that  if  on  a  Replevin  the  beasis  of  a  stranger 
arc  delivered  to  the  plaintiff,  such  stranger,  being  no  party  to  the 
Replevin,  shall  not  have  this  writ.  14.  I/ni.  4.  25:  2  rtc//.  Mr.  431. 

The  sheriff'  is  to  return  the  claim  of  property  on  the  filuries,  before 
which  time  the  writ  de  firopriciuiv  firobaiidd  does  not  issue,  for  it 
recites  the  fiiuritn.  lieg.  83:  Com.  595. 

The  writ  c/c  fiTofirieiale  jirobanda  is  an  inquest  of  office,  an4  the 
sheriff  is  to  give  notice  to  the  parties  of  the  time  and  place  of  execu- 
ting it.  Dali.  S/i.  274. 

if  the  defendant  claims  property  in  Replevin,  the  plaintiff  may 
have  the  writ  de  flnfirieiaie  jirobanda  without  continuance  of  the 
Replevin,  though  it  be  two  or  three  years  after;  because,  by  claim 
of  property,  the  first  suit  is  determined.  Moor  403. 

If  the  plaintiff"  has  property,  and  omits  to  claim  it  before  the 
sheriff,  he  may  notwithstanding  plead  property  in  himself  or  in  a 
stranger,  either  in  abatement  or  in  bar;  though  it  was  formerly  held, 
that  property  in  a  stranger  could  only  be  pleaded  in  abatement.  Cro. 
F.liz.  -V!-:,:  Winch,  id:  1  67io«>.  402:  Salk.  594:  6  Mod.  81. 

In  Replevin  the  defendant  in  his  avowry  pleads,  that  the  beasts 
taken  belong  to  a  third  person,  and  not  to  the  plaintiff",  therefore 
prays  a  return;  to  which  the  plaintiff  demurs;  for  on  the  avowant's 
own  shewing  he  ought  not  to  have  return,  having  admitted  the  pro- 
perty of  the  beasts  to  be  in  another;  but  judgment  was  given  for  the 
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defendant;  for  the  prior  possession  was  in  liim,  and  he  hath  a  right 
against  all  others  but  tlie  right  owner,  aiid  the  plaintifl'  by  his  demur- 
rer haih  admitted,  that  he  hath  no  property  in  litem.  Cam.  477:  See  6 
Mod.  68.  139:  2  Mod.  242. 

VII.  The  vftorno  habcndo  is  a  judicial  writ  which  lies  for  him  who 
has  avowed  the  distress,  and  proved  the  same  to  be  lawfully  taken; 
or  where,  on  removal  oi  the  plaint  into  the  courts  above,  the  plaintiff, 
w  hose  cattle  were  replevied,  makes  default,  or  does  not  declare  or 
prosecute  his  action;  and  thereby  becomes  nonsuited,  i^c.  and  by  this 
writ  the  sheriff  is  commandcil  to  make  a  return  of  the  cattle  to  the 
defendant  in  the  Replevin.  35  Hen.  6.  40:  Dyer  280:  Co.  Lin.  U5. 
See  ant.  I. 

A  bailiff  who  makes  conusance  may  have  judgment  of  a  return, 
and  consequently  a  writ  de  rdorno  habcndo  grounded  on  such  judg- 
ment, Co.  Km.  59. 

If  a  defendant  hath  a  return  awarded  him,  and  he  sucth  a  writ  de 
rccortio  habendo^  and  the  sheriff  return  on  the  fituriesy  quod  avcria 
chngata  suntj  &c.  he  shall  have  a  5f/rryaf/aA  against  the  pledges,  ts'r. 
according  to  the  statute  of  ll'esi.  2;  and  if  they  have  nothing,  then 
they  shall  have  a  wiihcmam  against  the  plaintiff,  of  tlic  plaintiff's 
own  cattle.  K  .V.  B  172. 

Since  the  slai.  1 7  Car.  2.  r.  7.  (see  ante  I,)  it  has  been  the  custotn, 
as  it  was  before,  to  enlei"  judgment  (or  a  retorno  huber.do:  but,  not- 
withstanding, the  defendant  luay  enter  a  suggestion  on  that  statute, 
and  a  w  rit  of  Second  Deliverance  will  be  no  su/iirsvdias  to  such  writ. 
The  whole  fact  is  to  be  proved,  and  may  be  litigated  in  the  writ  of 
Inquiry,  directed  by  that  statute.  Bull.  .Y.  P.  58.  And  if  the  Juiy, 
impaneled  to  try  a  cause  in  Replevin,  omit  to  inquire  the  value  of 
the  rent  arrear,  or  of  the  distress,  according  to  the  directions  of  the 
said  statute,  it  cannot  be  supplied  by  a  writ  of  Inquiiy,  because  the 
statute  confines  the  inquiry  to  the  Jury  impannckd  in  the  cause. 
Therefore,  in  such  case,  the  defendant  must  take  judgment  de  retorno 
liabindo  at  Common  Law:  but  it  is  not  the  same  upon  slat.  21  //.  8. 
c.  19;  (see  ajxt'-  IV.  2;)  nor  upon  tttai.  43  Eliz.  e.  2.  if  the  defendant 
avow  as  overseer  for  a  distress  for  a  pool  's  rate;  because,  if  the  jury- 
had  inquired,  it  had  been  as  an  inquest,  on  which  no  attaint  would 
have  lain,  and  the  statute  does  not  tie  it  up  to  the  sanie  jury.  And  if 
the  plaintiff,  being  nonsuited,  bring  a  writ  of  Second  Deliverance., 
though  it  will  be  a  su/iernedi-as  to  the  writ  de  retorno  habcndo^  yet  it 
■will  be  none  to  the  wTit  of  Inquiry  Bull.  X.  P.  58. 

A  Judgment  in  Replevin,  "  that  the  defendants  have  a  return  of 
the  cattle,  and  recover  their  damages  and  costs  assessed  by  the  jury, 
t7*r."  is  good  either  as  a  judgment  at  Common  Law,  though  the  Re- 
turn be  not  judged  irreplevisable,  or  as  a  judgment  under  stai.  21 
H.  8.  c.  19.  which  entitles  the  defendant  to  damages  and  costs. 
4  Term  Hifi.  K.  B.  509.  See  ante  W.  2. 

Return  irreplevisable  is  a  judicial  writ,  directed  to  the  sheriff,  for 
the  final  restitution  or  return  of  cattle  unjustly  taken  by  another,  and 
so  found  by  verdict,  or  after  a  nonsuit  in  a  Second  Deliverance.  2  Roll. 
Mr.  434. 

If  the  plea  be  to  the  writ,  or  any  other  plea  be  tried  by  verdict,  or 
judged  on  demurrer,  return  irreplevisable  shall  be  awarded,  and  no 
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new  Replevin  shall  be  granted,  nor  any  Second  Deliverance  by  the 
vtaf.  U'ttit.  2.  but  only  on  nonsuit.  2  Imt.  340;  Dyer  280.  See  I.  V. 

If,  on  issue  joined  in  Replevin,  the  plaintiff  does  not  appear  on 
the  trial,  being  called  for  that  purpose,  yet  return  irreplevisable  shall 
not  be  awLirded,  as  in  case  of  a  verdict's  being  given,  but  the  party 
may  have  a  writ  of  Second  Deliverance,  as  well  as  if  it  had  been  a 
non-suit  before  declaration,  or  appearance.  3  J.eon.  49.  See  ante  VI, 

If  a  man  has  return  irreplevisable,  and  a  beast  die  in  the  pound,  he 
may  distrain  anew,  so,  if  the  beast  die  before  judgment.  Hob.  61. 

If  return  irreplevisable  be  awarded,  tlic  owner  of  the  cattle  may 
offer  the  arrears;  and  if  the  defendant  refuses  to  deliver  the  distress, 
Ihe  plainlifi' may  have  his  action  of  detinue,  because  the  distress  is 
only  in  nature  of  a  pledge.  I  /.(/.  Haym.  720. 

By  the  statute  of  ft'eaim.  K.  I.e.  17.  If  the  paity  who  distrains, 
conveys  the  distress  into  any  house,  park,  castle,  or  other  place  of 
strength,  and  refuses  to  suffer  ihem  to  be  replevied,  the  sheriff  may 
take  the  /lossc  comiiatusy  and,  on  recjuest  and  refusal,  break  open  such 
house,  castle,  ^c.  and  make  deliverance;  and  this  was  a  necessary 
law  so  soon  after  the  irregular  time  of  //<«.  III.  2  Insr.  193:  5  Co. 
93:  Dalt,  S/i.  373. 

If  the  sheriff"  returns,  that  the  beasts  are  inclosed  in  a  park  among 
savages,  or  inclosed  in  a  castle,  tfc.  he  shall  be  amerced,  and  another 
writ  of  Replevin  shall  be  awai-ded;  for  he  ought  to  have  taken  the 
fioifiie  com.  for  this  was  a  denial.      .V,  B.  257. 

If  the  sheriff  return,  gucd  mandavi  ballivo  lihertatis^  hiC.  qui  nullum 
dcdii  mi/ii  rv^ponsum^  or  that  ilic  bailiff  will  not  make  deliverance  of 
the  cattle,  these  are  not  good  returns;  for  by  statute  of  IVcsi.  I.  the 
sheriff,  on  such  return  made  lo  him  by  the  bailiff,  ought  presently  to 
enter  into  the  franchise,  and  make  deliverance  of  the  cattle  taken. 
A\  B.  157. 

If  a  man  sue  a  Replevin  in  the  County -court  without  writ,  and  the 
bailiff  return  to  the  sheriff,  that  he  cannot  have  view  of  the  cattle  to 
deliver  them,  the  sheriff,  by  inquest  of  office,  ought  to  inquire  into 
the  truth  thereof;  and  if  it  be  found  by  a  jury,  that  the  cattle  arc 
eloigned,  Lj'c.  the  sheriff  in  the  County-court  may  award  a  ivither- 
?iam  to  lake  the  defendant's  cattle;  and  If  the  sheriff  w  ill  not  award  a 
rMhernam^  then  the  plaintiff  may  have  a  writ  out  of  Chancery,  di- 
rected to  the  sheriff,  rehearsing  the  whole  matter,  commanding  hini 
to  award  a  nvii/if  rnam,  Stc;  and  he  may  have  an  fl/m.v,  and  after  n/tlu- 
rieHy  and  an  attachment  against  the  sheriff,  if  he  will  not  execute  the 
King's  command.  /'.  A'.  li  158. 

If  the  sheriff  return,  quod  avcria  chngaia  ad  locum  iiicogtiilum.,  this 
is  a  good  return,  and  the  party  must  pursue  his  writ  of  wi'tu  rnam; 
but  if  the  sheriff  return  averia  elo^anla  ad  hcum  iiicognilum  infra  cotni- 
tainm  mrum^  he  shall  be  amerced,  for  the  Law  intends  that  he  may 
have  notice  in  his  county.  Uro.  Hctur.de  Br.fil.  100. 

If  in  Replevin  the  sheriff  return,  auod  averia  nioria  sunt jlhat  h 
a  good  return,  /fro.  Unur.  dr  Br./il.  125. 

If  the  sheriff  be  shewn  a  stranger's  poods,  and  he  takes  thcni,  an 
action  of  trespass  lies  against  him,  for  otherwise  he  could  have  no  re- 
medy; for  being  a  stranger  he  cannot  have  the  writ  de  firo/irieiatf 
probanda^  and  were  he  not  entitled  to  this  remedy,  it  would  he  in  the 
power  of  the  sheriff  lo  strip  a  man's  house  of  all  his  good- ;  but  Kiel- 
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way  seems  to  hold,  that  the  action  lies  more  properly  against  the  per- 
son who  shews  the  goods.  2  Hull.  Mr.  5i2:  Com.  596. 

The  sheriff  coines  to  make  Ueplevin  of  beasts  impounded  in  ano- 
ther man's  soil;  if  the  place  be  inclosed,  and  has  a  gale  open  to  the 
inclosurc,  he  cannot  break  the  inclosure,  and  enter  thereby,  when  he 
may  enter  by  the  open  gate;  but  if  the  o«ner  hinders  him  so  that  he 
cannot  go  by  the  open  gate  for  fear  of  death,  he  may  break  the  inclo- 
sure, and  enter  there.  20  Hrti.  6.  28:  2  Holl.  Jbr.  532. 

The  sheriff  is  to  return,  that  the  cattle  are  eloigned,  or  that  no  per- 
son came  to  sliew,  i^c.  or  a  delivery;  but  he  cannot  return,  that  the 
defendant  non  cejiit  the  cattle,  because  it  is  supposed  in  the  writ,  and 
is  the  ground  of  it,  which  the  sheriff  cannot  falsify.  1  Ld.  Raym.  613: 
I  Lutw.  581. 

For  further  information  on  this  subject,  sec  Vin.  jlir.  title  Jie/i/c- 
vin. 

REPLEVISH,  To  let  one  to  mainprise  on  surety.  Stat.  3  £<l.  I. 
c.  11. 

REPLICATION,  Ke/ilicaiio.']  An  exception  or  answ  er  made  by  a 
plaintiff  to  a  defendant's  plea.  And  it  is  also  that  which  the  complain- 
ant replies  to  the  defendant's  answer  in  Chancery,  i:^c.  Jt'est,  Symb. 
par.  2.  See  title  Pleading  I.  2:  and  as  to  Replications  in  criminal 
cases,  see  FUading  II. 

REPORT,  from  Lat.  rc/iurtart.']  A  public  relation,  or  bringing 
again  to  memory,  of  cases  judicially  adjudged  in  Courts  of  Justice, 
with  the  reasons  as  delivered  by  the  Judges.  Co.  Litt.  293.  See  title 
Law  Jiorjks. 

There  are  likewise  Reports,  when  the  Court  of  Chancery,  or  other 
Court,  refer  the  stating  some  case,  settling  some  account,  EJ'c.  to  a 
iVIaster  of  Chancery,  or  other  referee,  his  certificate  therein  is  call- 
ed a  Report.  'i"his  Report  may  be  excepted  to,  disproved,  or  over- 
nded;  or  otherwise  it  is  confirmed  and  made  absolute,  by  orderof  the 
Courl.  See  3  Comm.  453. 

A  master  in  Chancery,  having  an  order  of  reference,  is  to  issue  his 
summons  for  the  parties  to  attend  him  at  a  certain  time  and  place; 
when  and  where  they  may  come  with  their  counsel,  clerk,  or  solici- 
tor, to  defend  themselves,  and  maii\tuin,  or  object  against,  his  Re- 
port, or  certificate,  isfc.  And  Masters  arc  to  draw  their  Reports  briefly 
and  as  succinctly  as  may  be,  preserving  the  matter  clearly  for  the 
judgment  of  the  Court;  without  recital  of  the  several  points  of  the 
order  of  reference,  or  tlie  debates  of  Counsel  before  them;  unless  in 
cases  doubtful,  when  they  may  sliorlly  represent  the  reasons  which 
induce  them  to  what  they  do. 

None  shall  take  any  money  lor  report  of  an  order,  or  cause,  refer- 
red to  them  by  any  Judges,  on  pain  of  100/.  l^c.  so  as  not  to  prohibit 
the  clerk  from  taking  1  id.  for  the  first,  and  2d.  for  every  other  sheet. 
fitat.  1  Jac.  1.  r.  10. — But  by  -itat.  13  Car.  2.  st.  1.  c.  12.  Masters  in 
Chancery,  may  take  for  every  Report,  or  certificate,  made  on  an 
order  on  hearing  of  a  cause,  30s.  .\nd  for  any  other  Report,  «J' c.  made 
on  petition  or  motion,  10s.  .\nd  their  clerks  shall  have  5«.  for  wri- 
ting every  Report.  See  further,  title  Kefcrmce. 

A  Report  by  a  Master  in  Chancery,  is  as  a  judgment  of  the  Court. 
1  F.  IVm.i.  633. 

By  a  standing  order  of  the  Court  of  Chancery,  made  by  the  Lords 
Commissioners,  in  i!ie  4  /('.  t?  M.  it  was  directed,  that  all  Reports 
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should  be  filed  within  four  days  after  the  making,  otherwise  no  de- 
cree or  proceedings  to  be  had  tlicrcupo;i;  hut  the  Hegister  reporting, 
that  it  was  sufficient  if  the  Report  were  filed  before  any  proceedings 
had  thereupon,  though  not  done  within  four  days  after  making, 
Ld.  C.  J.  King,  agreed  thereto.  And  the  Court  took  it  to  be  well 
enough;  though,  in  this  case,  the  motion  to  confirm  the  Report,  nisi 
causa,  was  made  the  same  day  that  the  Report  was  filed.  2  P.  IVms. 
517. 

It  is  not  usual  to  confirm  Reports  of  Receiver's  accounts, /ifi-  Mas- 
ter of  the  Rolls.  2  P.  H  ms.  661. 

Ther  e  are  also  Reports  from  Committees  of  both,  or  eithcfi  Houses 
of  Parliament.  See  title  Parliameni. 

REPOSITION  OF  THE  FORKS  r,  RrfioMo  Forcsu,  i.  e.  a  re- 
putting  to.]  A  statute,  whereby  certain  Forest-grounds,  being  made 
fiurlieu,  on  view,  were,  by  a  second  view,  put  to  the  Forest  again. 
Maniv.  fiar.  I. 

Reposition,  or  Retrocessim,  the  returning  back  of  a  right  assign- 
ed from  the  assignee,  to  the  person  granting  the  right.  Hcolch  Diet. 

REPOSITORIUM,  I.ai.~\  A  storehouse  or  place  wherein  things 
are  kept;  a  warehouse.  CVo.  Car.  555. 

RliPRliSENTATlON,  Ke/irrsniiatio.]  The  personating  another: 
There  is  an  heir  by  Representation,  where  a  father  dies  in  the  life  of 
the  grandfather,  leaving  a  son,  who  shall  inherit  his  grandfather's 
estate,  before  the  father's  brother,  iffc.Bro.  Abr.  303.  Also, executors 
represent  the  person  of  the  testator,  to  receive  money  and  assets. 
Co.  Liti.  209.  See  tides  //  ir;  P.xccu!or. 

The  term  Hefirtscniaiion  is  also  used  to  express  the  written  plead- 
ing presented  to  a  Lord  Culinary  of  the  Court  of  Session  in  Scoi/amI, 
when  his  judgment  is  brought  under  Review. 

REPRIE\"E,  from  the  Fr.  Hrl>ris.~\  The  taking  back  or  suspending 
a  prisoner  from  the  execution  and  proceeding  of  Law  for  that  time. 
Ttrms  dc  Ley.  .'-ee  title  Execution  of  Criminals. 

REPRISAL,  Ke/irisale;  He/irisalia.^  The  taking  one  thing  in  satis- 
faction for  another,  derived  from  the  Fr.  Repri^Ci  and  is  all  one  in 
the  Common  and  Civil  Law. 

Reprisals  are  ordinary  and  extraordinary;  ordinary  reprisals  are 
to  arrest  and  take  the  goods  of  merchant-strangers  within  the  realm; 
and  the  other  is  for  satisfaction  out  of  the  realm,  and  is  under  the 
Great  Seal,  iifc.  Lex  Mercai.  1 20. 

If  any  person  be  killed,  wounded,  spoiled,  or  any  ways  damaged 
in  a  hostile  manner,  in  the  territories  of  any  potentate,  to  whom  let- 
ters of  reciuest  are  transmitted,  and  no  satisfaction  he  made,  there  is 
no  necessity  to  resort  to  the  ordinary  prosecution,  but  letters  of  re- 
prisal issue  forth;  and  the  prince  against  whom  the  same  are  issued 
is  obliged  to  make  satisfaction  out  of  the  estates  of  the  persons  com- 
mitting the  injuries;  and  in  case  of  a  deficiency  there,  it  will  then  be 
adjudged  a  common  debt  on  his  country.  But  where  misfortunes 
happen  to  persons,  or  their  goods,  residing  in  a  foreign  country  in 
time  of  war,  reprisals  are  not  to  be  granted:  In  this  case  they  must  be 
contented  to  sit  down  under  the  loss,  for  they  are  at  their  liberty  to 
relinquish  the  place  on  the  approach  of  the  enemy,  when  they  fore- 
see the  country  is  subject  to  spoil:  and  if  they  continue,  they  must 
partikc  of  the  common  calamity.  Lex  Mt  rcal. 

Reprisals  may  be  granted  on  illegal  prosecutions  abroad;  where 
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wrong  judgment  is  given  in  matters  not  doubtrul,  which  might  have 
been  redressed,  eitlier  by  tlie  ordinary  or  extraordinary  power  of  the 
country  or  place,  and  wiiich  was  apparently  denied,  is^c.  Siee  further, 
tilic  Letter f  0/  A/urgue:  and  as  to  Hr/insu/  of  Goods^  see  title  Ueca/i- 
tion. 

KEPRISliS,  I'r.  Retumfitio7is,  taking  back  ]  Is  used  for  deductions 
and  payments  out  of  a  manor  or  lands,  as  rent-charges,  annuities,  ^c. 
Therefore  when  we  speak  of  the  cleur  yearly  value  of  a  manor,  or 
estate,  or  land,  w  e  say  it  is  so  much  /ur  annum,  ultra  Jlc/irises,  besides 
all  Reprises. 

RliPKOBATOR,  action  of;  an  action  intended  to  convict  a 
witness  of  perjury  in  Hcoitand:  to  which  action  the  witness  must  be 
made  a  parly.  BtH\  Scotch  Diet. 

UliPUBLICATlON  ot-  W  ILLS;  See  title  Will. 

RliPUCiN.VN  r,  Uc/!ugnanti.2  What  is  contrary  to  any  thing  said 
before;  Repugnancy  in  deeds,  grants,  indictments,  verdicts,  iS/c.  make 
them  void.  3  .Vein.  13d.  ^5ec  title  Oceds,  Sec. 

The  common  law  abhors  repugnancies,  and  all  incongruities;  but 
the  former  part  of  a  deed,  t^c.  shall  stand,  w  here  the  latter  part  is 
repugnant  to  it.  Jcnk.  Cent.  251.  256. 

Where  contrarieties  are  in  several  parts  of  deeds  or  fines,  the  first 
pai  t  shall  stand;  in  wills,  the  last,  if  the  several  clauses  are  not  re- 
concileable.  Jcnt.  96.  /il.  86. 

In  contracts,  gifts,  verdicts,  evidences,  is^c.  where  direct  contrari- 
eties are  for  the  same  tiling  at  the  same  time,  all  is  void.  Jcnk.  96. 
///.  86. 

A  /iroriso,  good  in  the  commencement,  may  by  conseq[uence  be- 
come repugnant,  as  grant  of  rent  by  deed  for  life,  provided  that  it 
shall  not  charge  his  person;  the  /irovi-^o  is  good,  but  if  the  rent  be 
urrcar,  and  the  grantee  die,  his  executors  shall  charge  the  person  of 
the  grantor  in  debt;  for  otherwise  they  be  reniediless;  and  30  it  is  now 
repugnant,  by  consequence  void.  6  Kc/i.  41,  6.  Sec  further,  titles 
Condition;  Proviso. 

REPU  r.\TION,  Re/iuiatio.'\  Is  defined  by  Coke  to  be  vulgaris 
opinio  ubi  non  est  Veritas.  4  Rc/i.  1U4.  That  is  not  Reputauon  which 
this  or  that  man  says;  but  that  which  generally  hath  been,  and  many 
men  have  said  or  thought.  1  Leon.  1 5. 

A  little  time  is  sufiicient  for  gaining  reputation,  which  needs  not 
a  very  antier.t  pedigree  to  establish  it;  for  general  acceptation  will 
produce  a  reputation.  Cro.  Jac.  308.  But  it  has  been  heid,  that  com- 
mon reputation  cannot  be  intended  of  an  ojiinion  which  is  conceived 
of  four  or  five  years,  standing;  but  of  long  time.  And  some  special 
matter  nuisi  be  averred  to  induce  a  reputation.  2  l.ill.  Abr.  464. 

Land  may  be  reputed  parcel  of  a  manor,  though  not  really  so.  1 
Vent.  51:2  Mod.  69:  3  NeU.  Air.  137.  And  ihere  is  a  palish,  and  of- 
fice, in  Reputation,  iSc. 

Kiii'UT.vTioN  OR  fAME,  Is  uudcr  the  protection  of  the  law,  as  all 
persons  have  an  interest  in  their  good  name;  and  scandal  and  de- 
famation are  injurious  to  il,  though  defamatory  words  are  not  action- 
able, otherwise  than  as  they  are  a  damage  to  the  estate  of  the  person 
injured.  It'ood's  Itist.  37.  See  Libel. 

The  security  of  Reputation,  or  good  name,  from  the  arts  of  de- 
traction and  slander,  arc  rights  to  w  hicii  every  man  is  ea'iilcd,  by 
reason  and  na'.uinl  justice;  since,  without  these,  it  is  impossible  to 
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have  the  perfect  enjoyment  of  any  other  advantage  or  right.  1  Comm. 
134.  See  lillc  Liberty, 

REQUEST,  of  ihini^s  lo  be  done:  Where  one  is  to  do  a  colKiteral 
thing,  ai^reed  on  making  u  contruci,  there  ought  lo  U:  u  request  lo 
do  it.  2  LiU.  .idr.  464.  If  a  duly  is  due,  il  is  payable  without  Request: 
on  pron^ise  to  pay  a  duty  precedent  an  Request,  there  needs  no  ac- 
tual Request;  but  on  a  promise  for  a  penalty,  or  collateral  sum,  there 
should  be  an  actual  Request  before  the  action  is  brought.  Cro.  Kliz. 
74:  I  iiuuml.  33:  I  Lev.  28^). 

If  a  debt  is  before  a  promise,  a  Request  is  not  necessary,  for  then 
a  Request  is  not  any  cause  of  tne  aclion;  thoui^h  upon  a  promise  ge- 
nerally lo  pay  on  Request,  the  action  arises  on  Request,  and  not  be- 
fure.  Cro.  Jac,  201:  1  Lev.  48.  See  fiost. 

Action  of  debi  for  money  due  on  a  bond,  may  be  brought  without 
alleging  a  special  Request.  Cro.  KHz.  229.  523. 

A  man  promises  to  re-deliver,  on  Recjuesl,  such  goods  as  were  de- 
livered to  him;  if  an  action  of  detinue  is  brought,  the  plaintiff'  need 
not  allege  a  special  Request,  because  the  action  is  for  the  thing  itseif; 
but  if  an  action  on  the  case  is  had  for  these  goods,  then  the  Request 
must  be  specially  alleged;  as  it  is  not  brought  for  the  thing  itself,  but 
for  damages.  Sid.  66:  3  Sulk.  309. 

If  a  promise  is  made  to  pay  money  to  the  pluintiff,  on  Request,  no 
special  Request  is  required:  liut  w  here  tliere  are  mutual  promises 
between  two  persons  lo  pay  each  other  money  on  Recjiiest,  if  they  do 
not  perform  such  an  award,  the  Request  is  to  be  specially  alleged. 
And  if  there  is  a  promise  to  pay  money  to  a  man  on  Request,  and  he 
dies  before  any  Request  made,  it  shall  be  paid  to  his  executors;  but 
not  till  request  made.  3  ^lalk.  309:  3  2y}. 

Where  a  peison  promises  to  pay  a  precedent  duly,  the  general 
allegation  is  sufiicient,  because  there  was  a  duty  without  u  piomise: 
As  for  instance;  if  one  buys  or  borrows  a  horse,  and  promises  to  pay 
so  much  on  Request:  Bui  where  tl»c  promise  is  collateral,  as  to  pay 
the  debt  of  a  stranger  on  Request,  cJ'c  the  Request  is  part  of  the 
agreement,  and  traversable,  there  being  no  duty  before  the  promise 
made;  and  for  that  reason  the  request  must  be  specially  alleged,  for 
bringing  the  action  will  not  be  a  sufficient  Request.  Latch.  93:  3  Leon. 
200:  3  Saik.  308. 

Where  the  thing  is  a  duty  before  any  Request  made,  a  Request  is 
only  alleged  to  aggravate  damages,  and  such  Request  is  not  traver- 
sable; but  if  the  Request  makes  the  duty,  as  in  assumfisiit  to  do  such  a 
thing  on  Request,  there  the  day,  i^c,  of  the  Request  ought  to  be  al- 
leged, because  it  is  traversable.  Patm.  389. 

If  a  Request  is  to  be  specially  made,  the  day  and  year  when  made 
should  be  specially  alleged.  1  Lutw.  231:  2  Jbr,  466:  Cro.  Car. 
280.  Rut  where  a  person  is  not  restrained  to  m^ikc  the  Request  by  a 
time  limited,  if  made  at  any  lime  during  his  iifc,  it  has  been  held  to 
be  good.  Cro.  Kliz.  136.  And  a  Request  ui  any  other  time  than  nam- 
ed may  be  given  in  evidence.  Sid.  26a. 

If  a  debt  or  duty  does  not  accrue  on  a  promise,  until  Request  made, 
the  Statute  of  I.,imiuuons  runs  from  ihc  lime  of  the  Request,  only, 
and  not  from  the  time  of  the  precedent  promise.  Cro.  Car.  98.  See 
title  Limiiaiion  of  mictions. 

Unreasonable  Requests  are  not  regarded  in  L:iw;  and  there  is  no 
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diffeience  w  here  a  thing  is  to  be  done  on  Request,  uiid  reasonable 
Requebt.  JiyerilS:  Cro.  Car.  176:  3  .VrU.  .ibr.  140.  142.  See  titles 
.Action;  Decluraliorti  Pleading:  lirni,  tT'c. 
REqvKSTS,  Court  of;  Sec  Court  <if  /fftjuexti. 

REQUISn  K<Ni  In  Scotch  Law,  u  .lolarial  demand  of  a  debt 
made  by  a  creditor,  in  consefiuence  of  a  clause  in  the  securities  for 
debt  prL-vious  to  the  Ueforination,  when  a  personal  obligation  was 
dccimd  illegal.  ilrU'-i  Hctiic/i  Did. 

RKRli  COUN  I  Y;  Sec  Kier  County. 

RESI'EIT,  or  Rkckit,  tli  c</iiio  ]  An  admission  or  receiving  of  a 
third  person  to  plead  his  right  in  a  cause  lormerly  commenced  be- 
tween two  other  persons;  as,  where  an  action  is  brought  against 
tenant  fur  life  or  years,  or  any  other  particular  tenant,  and  he  makes 
default,  in  such  case  he  in  the  Reversion  may  move  that  he  may  be 
received  to  defend  his  right,  and  to  plead  with  demandant. 

Resceit  is  likewise  ;,pplicd  to  the  admittance  of  a  plea,  where  the 
controversy  is  between  the  same  two  persons.  Broke  205:  Co.  Liti. 
ly2:  3  Xvh.  Jbr.  U6. 

He  in  reversion  may  come  into  Court,  and  pray  to  be  received  in  a 
suit  against  his  particular  tenant;  and  after  such  Resceit  the  business 
sh.dl  be  hastened,  as  n>uch  as  may  be  by  Law,  without  any  delay  of 
cillitr  side.  Slat.  13  K.  2.  c.  17.  But  Resceit  is  admitted  only  for 
those  who  have  estates  depending  on  particular  estates  for  life, 
tenants  by  the  tui'lesy.  or  after  pnssibiliiy,  <^c.  and  not  for  him  in  re- 
mainder after  an  estate-tx-il,  wltich  is  peidurablc.  1  ^ind.  133. 

Husband  a;id  wife  were  tenants  for  lite,  remainder  to  another  in 
fee;  a/ormrdon  was  brought  ag,iinst  the  husband,  who  nrade  default 
after  default;  and  thereupon  the  wife  prayed  that  she  might  be  re- 
ceived to  defend  her  right;  but  it  was  denied  by  the  Court,  because, 
if  ftcfcndant  should  recover  against  her  husband,  it  would  not  bar 
her  right  if  she  survived  him,  therefore  it  would  l)e  to  no  pvirposc. 
Then  he  in  remainder  prayed  to  be  received,  which  at  first  the  ('ourt 
duubted.  by  reason  if  the  husband  should  recover  he  might  falsify 
such  Recovery;  and  because  his  estate  did  not  depend  on  the  estate 
of  the  husband  alone,  but  on  the  estate  of  the  husband  and  wife;  but 
at  last  he  was  received.  1  Li  on.  86. 

The  statute  of  Gloucester,  6  i'.  I.e.  II.  enacts,  that  a  tci-mor  may 
he  received  to  falsify,  if  he  hath  a  deed,  r.nd  comes  before  judgment; 
this  is  where  he  in  revcision  causelh  himselt  to  be  impleaded  by 
collusion,  to  make  the  termor  lose  his  term,  is^c.  And  by  stat.  20  £. 
1.  it.  3.  if  any  stranger  come  in  by  a  collateral  title,  before  he  is  re- 
ceived, he  shall  find  suret)-  to  satisfy  the  demandant  the  value  of  the 
lunds,  if  he  recovers  from  that  time  lill  final  judgment;  and  deman- 
dant recovering,  he  shall  be  grievously  amerced,  iSic. 

RJ'.SCF.IT  OF  HOM.^GK,  Kecr/nio  l!omagii.~\  The  lord's  receiv- 
ing Homage  of  his  tenant,  at  his  admission  to  the  land.  Kilch.  148 
Sec  title  H'image. 

Rescissohy  Action;  .\n  action  to  rescind  a  contract,  one  of  the 
principal  divisions  of  .Actions  in  the  Law  of  Scotland,  and  includes  all 
those  by  which  Deeds,  i^c.  are  dcclareil  void. 
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RESCOUS,  or  RESCUE. 
Kescussvs,  from  ihe  Tr.  licscouect  i.  c.  Libcratio.^  A  resistance 
against  lawful  authoriiy. 

I.  Of  the  different  KimU  of  Hrscuea^  Sec. 
II.  Of  the  Offvnce  of  making  Rescue  of  a  Prisoner;  and  /lo-iv  the 
Offenders  arc  to  be  proceeded  a^ainsty  and  fiunislud.  And 
see  title  Escape  {Vt)  W.  3. 
jIlI.  Of  the  Fonn  of  the  Proceedings  on  a  Hescue. 
IV.  In  what  Cases  the  Sheriff  may  return  a  Rescue;  of  the  Form 
of  a  Return,  and  for  ii'hat  Defects  it  may  be  (/uashed. 

I.  In  the  case  of  a  distress,  the  goods  beinfj;,  from  the  GiTit  t:\king, 
considered  as  in  the  custody  of  the  Law,  and  not  merely  in  that  of  the 
distrainor,  the  taking  them  back  by  force  is  looked  upon  as  an  atro- 
cious injury,  and  denominated  a  Rvscouh;  for  which  the  distrainor  has 
a  remedy  in  damages,  either  by  w  rit  of  Rcscous,  in  case  they  were 
going  to  the  pound;  or  by  writ  de  parco  fracto^  or  Pound-breach,  in 
case  they  were  actually  impounded.  F.  B.  100,  101.  He  may  also, 
at  his  option,  bring  an  action  on  the  case  for  this  injury,  and  shall 
therein,  if  the  distress  were  taken  for  rent,  recover  treble  damai;es. 
Stat.  2  rr.  iJf  M.  c.  5:  see  post,  II.;  and  this  Dictionary,  titles  liis- 
trcfts;  Rent;  Replevin;  Pound-breach. 

The  term  Rcscous  is  likewise  applied  to  the  forcible  delivery  of  a 
defendant,  when  arrested,  from  the  officer  w  ho  is  can-ying  him  to 
prison.  In  which  circumstances,  the  plaintiff  has  a  similar  remedy  by 
action  on  the  case,  or  of  Kescous;  or  if  the  sheriff  makes  a  return  of 
such  Rescous  to  the  Court  out  of  which  the  process  issued,  the  Res- 
cuer will  be  punished  by  attachment.  6  Mod.  211.  Cro.  Jac.  419: 
Saik.  586.  See  3  Comm.  c.  9:  and /jo*.'.  II.  III.  IV. 

If  a  bailiff,  or  other  officer,  on  a  w  rit,  arrest  a  man,  and  others  by 
violence  lake  him  away,  or  procure  his  escape;  this  is  a  Rescous  in 
fact.  So,  if  one  distrain  beasts  damuge-feasant,  in  his  ground,  as  he 
drives  them  in  the  highway  towards  the  iwund,  they  enter  inio  the 
owner's  house,  and  he  withholds  them  there,  and  will  not  deliver 
them  on  demand,  this  detainer  is  a  Kescous  in  Law.  Co.  Liti.  lib.  2. 
f.  12.  161.  Cassan<eusy  in  his  book  De  Consuetud.  Barg.  f.  294.  hath 
the  same  words  coupled  with  resistentia. 

In  other  terms,  Rescue  is  the  taking  away  and  setting  at  liberty, 
against  Law,  any  distress  taken  for  rent,  or  services,  or  duniuge- 
feasant;  but  the  more  general  notion  of  Rescous  is,  the  forcible  free- 
ing another  from  an  arrest,  or  some  legal  commitment;  which,  being 
an  high  offence,  subjects  the  offender  not  only  to  an  action  at  the 
suit  of  the  party  injured,  but  likewise  to  fine  and  imprisonment  at 
the  suit  of  the  King.  Co.  Litt.  160:  F.  A\  B.  226.  See  post.  II. 

But  there  can  be  no  Rescous  but  where  the  party  has  had  the  actual 
possession  of  the  cattle,  or  other  things  w  hereof  the  Rescous  is  sup- 
posed to  made;  for  if  a  man  come  to  arrest  another,  or  to  distrain, 
and  is  disturbed,  regularly  his  remedy  is  by  action  on  the  case.  Co. 
JMt.  161,  a:  Litt.  Rep.  296:  Hetl.  145. 

If  on  fi.  fa.  tlie  sheriff"  seizes  goods,  which  are  taken  away  by  a 
stranger,  this  is  not  properly  a  Rescue;  for  by  seizure  of  the  goods, 
virtue  of  the  feri  facias^  the  sherifl' has  a  property  in  themj  and 
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may  maintain  trespass,  or  trover,  for  them:  also  the  party  injured 
may  have  an  action  on  the  case  against  the  wrony-cloer.  Hetl.  145r 
Liil.  lirj:.  296. 

If  the  lord  distrain  for  Rent  when  none  is  due,  the  tenant  may  law- 
fully make  Rescous;  so  may  a  strans;er,  if  his  beasts  be  distrained 
when  no  rent  is  due.  So,  if  the  tenant  tender  the  Rent  when  the  lord 
comes  todislnuu,  and  yet  he  does  distrain,  or  if  he  distrain  any  thing 
not  distr.anable,  as  beasts  of  the  plough,  w  hen  other  sufficient  distress 
may  be  taken,  the  tenant  may  make  Rescous;  so,  if  the  lord  distrain 
in  the  highway,  or  out  of  his  fee.  Co.  l.iti.  47:  160,      161,  a. 

But  though  there  must  be  reason  for  the  distress,  and  that  other- 
wise the  Rescue  cannot  be  unla»  ful,  yet  it  hath  been  held,  in  a  /larco 
fracio,  that  a  defendant  cannot  justifi  breaking  the  pound  and  taking 
out  the  cattle,  though  the  distress  was  without  cause,  because  they 
are  now  in  the  actual  custody  of  the  law.  Salk.  247. 

There  is  a  difference  between  a  man's  being  an-ested  by  a  warrant 
on  record,  and  by  a  general  auihority  in  Law;  for  if  a  rafiiuH  be  award- 
ed to  the  sherifl"  to  arrest  a  man  for  felony,  though  he  be  innocent,  he 
cannot  make  Rescue;  but  if  the  sheriff  will,  by  the  general  authority 
committed  to  him  by  Law,  aricst  any  man  for  felony,  if  he  be  inno- 
cent he  may  rescue  himself.  Co.  Lilt.  161.  See  i  Cs.  68:  6  Co.  54: 
Cro.  Jac.  486. 

11.  Rescu  e  isclassed  by  lihck'ionr,  amongst  offences  against  public 
justice;  and  is  defined  to  be  the  forcibly  and  knowingly  freeing  ano- 
ther from  an  arrest  or  imprisonment:  and  it  is  generally  the  same 
oficncc  in  the  stranger  so  rescuing  as  it  woidd  have  been  in  a  gaoler 
to  have  voluntarily  permitted  an  escape.  A  Rescue,  therefore,  of  one 
apprehended  for  felony,  is  felony;  for  treason,  treason;  and  for  a  mis- 
demeanor, a  misdemeanor  also.  But  here,  likew  ise,  as  upon  volun- 
tary escapes,  the  principal  must  be  first  attainted,  or  receive  jiidg- 
ment,  before  the  Rescuer  can  be  punished;  and  for  the  same  reason, 
because  perhaps,  in  fact  it  may  turn  out  that  there  has  been  no  of- 
fence conimitted.  4  Comm.  c.  \0.  fi.  131:  1  Nal.  P.  C.  607:  J''ost.  344. 
And  see  this  Dictionary,  title  Escafie. 

By  sia'.  16  Geo.  2.  c.  31.  to  convey  to  any  prisoner,  in  custody  for 
treason  or  felony,  any  arms,  instruments  of  escape,  or  disguise,  with- 
out the  privity  of  the  gaoler,  though  no  escape  be  attempted;  or  any 
way  to  assist  such  prisoner  to  attempt  an  escape,  though  no  escape  be 
actually  made,  is  felony  and  subjects  the  offender  to  transportation  for 
seven  years:  or  if  the  prisoner  be  in  custody  for  petty  larceny,  or 
other  inferior  offence,  or  charged  with  a  debt  of  100/.  it  is  then  a 
misdemeanor,  punishable  with  fine  and  imprisonment.  See  title  En- 
cafie  (B)  IV.  3. 

By  several  special  statutes,  to  rescue  or  attempt  to  rescue,  any 
person  committed  for  the  offences  enumerated  in  those  acts,  is  felony 
without  benefit  of  clergy.  See  stats.  6  Geo.  1.  c.  2,".  §  5;  24  Geo.  3.  c. 
56.  as  to  Trans/wriaiior,;im\  this  Dictionary  under  that  title,  and  title 
Esculie:  Slats.  9  Geo.  1.  c.  22:  27  Geo.  2.  c.  15;  as  to  offences  against 
the  J3/aclc  .Jet;  siui.  8  Geo.  2.  c.  20,  as  to  destroying  turnpikes;  and 
this  Dictionaiy,  title  Hit;h'jiays  VI,  (B)  10;  stat.  19  Geo.  2.  r.  34,  as 
to  Smut;!fUns;  slat.  25  Geo.  2.  e.  37:  43  Geo.  3.  e.  58.  as  to  Murder. 

Under  25  Geo.  2.  c.  37.  to  rescue,  or  attempt  to  rescue,  the  body 
of  a  felon  executed  for  murder,  is  single  felony,  punishable  by  trans- 
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portatlon  for  seven  years;  and  a  like  punishment  is  inflicted  by  atait. 
1 1  Cleo.  2.  c.  26.  24  Geo.  2.  c.  40.  §  28;  aguinst  persons  asscinbliiig. 
to  the  number  of  Jive^  or  more,  to  rescue  any  unlawful  retailers  of 
spirituous  liquors,  or  lo  assault  tlie  informers  at^ainst  them. 

Even  if  any  person,  charged  with  any  of  the  offences  against  the 
Black  Jet,  mat.  9  Geo.  I.  c.  22.  and  being  required  by  order  of  the 
Privy  Council  to  surrender  himself,  neglects  so  to  do  for  forty  days, 
both  he  and  all  that  knowingly  conceal,  aid,  abet,  or  succour  him,  are 
declared  felons  without  benefit  of  clergy. 

By  43  Gro.  3.  r.  58.  to  shoot  at,  i^c.  any  person  with  intent  to 
rescue  any  ofl'ender  is  felony  without  benefit  of  clergy.  See  title 
Homicide. 

It  seems  agreed,  that  the  rescuing  a  person  imprisoned  for  felony, 
is  also  felony  by  the  Common  Law.  1  Hal.  P.  C.  606. 

Also  it  is  agreed  that  a  stranger  who  rescues  a  person  committed 
for,  and  guilty  of,  high  treason,  knowing  him  to  be  so,  is  in  all  cases 
guilty  of  high  treason.  Slaiutdf.  P.  C.  1 1:  1  Jon.  455.  Whether  he 
knew  that  the  prisoners  were  so  committed  or  not.  Cro.  Car.  SS.,. 

To  make  a  Rescue  felony,  it  is  necessary  that  the  felon  be  in  cus- 
tody, or  vinder  arrest  for  felony;  therefore  if  .1.  hinder  an  arrest, 
whereby  tlie  felon  escapes,  the  township  shall  be  amerced  for  the 
escape,  and  J.  siiall  he  fined  for  the  hindrance  of  his  taking:  but  is 
not  felony  in  ^.  because  the  felon  was  not  taken.  1  Hal.  P.  C.  606: 
3  Kd.  3.  Conn.  333:  Sraundf.  31. 

So,  to  make  a  Rescue  felony,  the  party  rescued  must  be  under 
custody  for  felony,  or  suspicion  of  felony;  and  it  is  all  one  whether 
he  be  in  custody  fi>r  that  account  by  a  private  person,  or  by  an  ofiiccr, 
or  warrant  of  a  Justice;  for  where  the  arrest  of  a  felon  is  lawful,  tl'.c 
Rescue  of  him  is  felony;  but  it  seems  necessary  that  he  sliovdd  have 
kno«  ledge  that  the  person  is  under  ancst  for  felony,  if  he  be  in  the 
custody  of  a  private  person.  1  Hal.  P.  C.  606. 

But  if  he  be  in  the  custody  of  an  ofiicer,  there  at  his  peril,  he  is  to 
take  notice  of  it;  so  if  there  be  felons  in  a  prison,  and  .i.  not  knowing 
it,  breaks  the  prison,  an<l  lets  out  the  prisoners,  though  he  knew  not 
that  there  were  feIoi*s  there,  it  is  felony.  1  Hal.  P.  C.  606:  Cro.  Car. 
383. 

A  person  committed  for  high  treason,  who  breaks  the  prison,  and 
escapes,  is  guilty  of  felony  only;  unless  he  lets  others  also  escape, 
whom  he  knows  to  be  committed  for  high  treason;  in  which  case  he 
is  guilty  of  high  treason,  not  in  respect  of  his  own  breaking  of  prison, 
but  of  the  Rescous  of  the  other.  2  Hawk.  P.  C.  c.  21.  §  7. 

If  the  person  rescued  were  indicted  or  attainted  of  several  felonies, 
yet  the  escape  or  Rescue  of  such  a  person  makes  but  one  felony.  1 
Hal.  P.  C.  599. 

Wherever  the  imprisonment  is  so  far  groundless  or  irregular,  or 
the  breaking  of  a  prison  is  occasioned  by  such  a  necessity,  ^c.  that 
the  party  himself,  breaking  prison,  is  either  by  the  common  law,  or 
by  the  statute  de  frangenribun  /irisonam,  saved  from  the  penalty  of  a 
capital  offender,  a  stranger  who  rescues  him  from  such  imprisonment 
is,  in  like  manner  also  excused;  (^sic  e  cmverso.  2  Haiuk.  P.  C.  c. 
21.  §  6. 

The  return  of  a  Rescue  of  a  felon,  by  the  shei-iff  against  A.  is  Jiot 
sufficient  to  put  him  to  answer  for  it  as  a  felony,  without  indictment 
or  presentment,  by  the  statute  25  E.  3.  ti.  5.  c.  4:  I  Hal.  P.  C.  sr^e. 


510 


RESCUK,  II. 


As  in  case  of  an  escape,  so  in  cuse  of  a  Rescue,  if  the  party  rti- 
cucd  be  iin|>rlsoned  for  felony,  and  rescued  before  indictment,  the 
indictment  must  surmise  a  felony  done,  as  well  as  an  impribonnient 
for  felony,  or  suspicion  thereof;  but  if  the  p.  rty  be  indicted,  and 
taken  by  a  ca/iiaa,  and  rescued,  then  there  needs  only  a  recital  that  he 
was  indicted  /iroiil,  and  taken  and  rescued.  I  Hal.  F.  C.  607. 

Though  the  Rescuer  may  be  indicted,  before  the  principal  !s  con- 
victed and  attainted,  yet  he  shall  not  be  arraigned  or  tried  before  the 
principal  be  attainted;  but  if  the  person  rescued  were  imprisoned  for 
high  treason,  the  Rescuer  may  immediately  be  crraigned^  for  in 
high  treason  all  are  principals:  Sed  ijuxrr. — But  it  seems  that  he  may 
be  immediately  pix>ceeded  against  for  a  misprision  only,  if  the  King 
please.  2  Havik.  P.  C.  c.  21.§  8. 

The  Rescuer  of  a  prisoner  for  felony,  though  not  within  clergy, 
yet  shall  have  his  clergy.  1  Hal.  P.  C.  607.  unless  where  it  is  other- 
wise declared  by  statute. 

As  the  offence  of  rescuing  persons  in  cases  of  high  treason  and 
felony  is  usually  punished  by  indictment,  so  the  offence  of  rescuing 
a  person  arrested  on  mesne  process,  or  in  execution  after  judgment, 
subjects  the  offender  to  a  writ  ofRescous,  or  a  general  action  of  tres- 
pass x'l  aritiii.,  or  an  action  on  the  case,  in  all  which  damages  arc 
recoverable.  Also  it  is  the  frequent  practice  of  the  Courts  to  grant 
an  attachment  against  such  wrring-doers,  it  being  the  highest  violence 
and  contempt  that  can  be  offered  to  the  process  of  the  Court.  Co.  Lit. 
161:  Co.  Em.  f,\i:  Rast.  F.nt.  577. 

He  who  rescues  a  prisoner  from  any  of  the  Courts  of  IVcatminstey 
Hall,  without  striking  a  blow,  shall  forfeit  his  goods  and  profits  of  his 
lands,  and  suffer  imprisonment  during  life:  but  not  lose  his  hand, 
because  he  did  not  strike.  22  Ed.  3.  13:  3  Imt.  141:  1  Uaiok.  P.  C. 
c.  21.  §  5. 

It  is  clearly  agreed,  that  for  a  Rescous  on  mesne  process,  the 
party  injured  may  have  either  an  action  of  trespass  vi  rt  armis,  or  an 
action  on  the  case,  in  which  he  shall  recover  his  debt  and  damages 
against  the  wrong-doer;  and  the  rather,  because  on  mesne  process  he 
can  have  no  remedy  against  the  sheriff.  Cro.  Jar.  486:  Hob.  180.  See 
jmu.  IV. 

Also  it  hath  been  adjudged,  that  for  Rescous  of  a  person  in  execu- 
tion on  a  ca.  sa.  or  ca.  uilug.  an  action  will  lie  against  the  Rescuer, 
though  the  party  injured  hath  his  remedy  against  the  sheriff,  and  the 
sheriff  hath  his  remedy  against  the  wrong-<Ioer;  for  perhaps  the 
sheriff  may  be  dead  or  insolvent;  but  herein  it  hath  been  held,  that  if 
he  bring  his  action  against  the  parly  w  ho  made  the  Rescue,  he  may 
plead  it  in  bar  to  an  action  brought  by  the  sheriff;  so,  if  against  the 
sheriff,  or  his  bailiff,  they  may  plead  that  he  had  satisfaction  from  the 
party,  so  that  if  he  recovers  against  one,  the  other  is  discharged.  Hetl. 
95:  Cro.  Car.  109:  Hut.  SS:  Hob.  180. 

By  sfat.  2  rr.  isr  M.  si.  1.  c.  5.  §  5.  on  Pound-brcarh,  or  Rescous 
of  goods  distrained  [or  rent,  the  person  grieved  shall  in  a  special  ac- 
tion on  the  case,  recover  treble  damages  and  costs  against  the  offen- 
ders, or  against  the  owner  of  the  good^,  if  they  'omc  to  his  use. 

In  an  action  on  the  case  for  a  Rescous,  on  the  statute,  it  hath  been 
held,  that  the  plaintiff  shall  recover  treble  costs  as  well  as  treble 
damages,  for  the  damages  are  not  giv«n  by  the  statute,  but  increased; 
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'an  action  on  Uie  case  lying  for  a  Ke&cous  at  Common  Law.  I  Salt. 
205. 

An  attachment  will  he  granted  not  only  against  a  common  person, 
but  even  against  a  peer  of  the  realm,  Ibr  rescuing  a  person  arrested 
by  clue  course  of  Law;  so  that  if  the  sheriff  in  any  case  return  to  the 
Court,  that  a  person  arrested,  or  tcoods  seized,  or  possession  of  lands 
delivered  by  him,  by  virtue  of  the  King's  writ,  were  rescued  or 
violently  taken  from  him.  is^c.  they  will  award  an  attachment  against 
the  Rescuers.  Di/tr  212:  2  Jon.  39:  Salt.  322. 

But  it  seems  to  be  the  practice,  not  to  grant  an  attachment  in  any 
case  for  a  Rescous,  unless  the  officer  will  return  it:  for  it  hath  been 
found  by  experience,  that  officers  will  take  on  them  to  swear  a 
Rescous  where  they  will  not  venture  to  return  one.  2  Hawk.  P,  C. 
c.  22.  §  34. 

A  distinction  was  taken  where  an  attachment  is  prayed  for  a  Res- 
cous in  the  first  instance,  and  where  a  rule  to  shew  cause  is  only 
asked;  in  this  affidavits  of  the  fact  are  sufficient;  in  the  other  case, 
the  sherifTs  return  is  requisite.  Trin.  5  Geo.  2.  in  D.  R.  Young  \. 

Where  on  the  return  of  a  Resctte,  an  attachment  is  granted,  and 
the  party  examined  on  interrogatories,  r.pon  answering  ihem  he  shall 
be  discharged;  but  if  the  Rescous  is  returned  to  the  filazer,  and  pro- 
cess of  outlawry  issues,  and  the  Rescuer  is  brought  into  Court,  he 
shall  not  be  discharged  on  affidavits.  Sulk.  586. 

III.  An  indictment  of  a  Rescous  ought  to  set  forth  the  special  cir- 
cumstances of  the  fact,  with  such  certainty,  as  to  enable  defendant  to 
make  a  proper  defence.  Dyer.  164.  No  defect  can  be  aided  by  the 
verdict.  1  Holl.  Mr.  781. 

Therefore,  if  an  indictment  Ly  the  offence  on  an  unccitain  or  im- 
possible day,  as  where  it  lays  it  on  a  future  day,  or  lays  one  and  the 
same  offence  at  different  days,  or  lays  it  on  such  a  day  which  makes 
the  indictment  repugnant  to  itself,  it  is  void.  Moor  555:  Kasl.  Knt. 
263. 

It  has  been  adjudged,  on  exceptions  taken  to  an  indictment  for  a 
Rescous,  that  it  was  not  necessary  to  allege  the  place  w  here  the 
Rescue  was  made,  and  that  it  should  be  intended  that  where  the 
arrest  was,  there  also  was  the  Rescue.  Cro.  Juc.  345:  2  Bulnt.  208. 

An  exception  was  taken  to  an  indictment  of  Rescous,  that  it  want- 
ed the  words  vi  fsf  armis,  or  manu  forii;  but  overruled,  it  being  held 
by  the  Court,  that  the  word  resrunsit  implies  it  to  be  <lone  by  force. 
Cro.Jac.  345.  The  same  exception  taken  in  Cro.  Jac.  473.  over-ruled, 
and  there  held,  that  though  it  w  ere  error  at  Common  Law,  yet  it  is 
made  good  by  the  slar.  37  //en.  8.  c.  8. 

It  is  said,  that  an  indictment  of  Rescous  is  not  within  the  statute 
of  Additions,  and  that  naming  the  person  indicted  of  such  a  parish, 
without  giving  him  any  title,  is  sufficient.  2  /;«;.  665:  2  fl/ioiv.  84. 

Note:  on  an  indictment  of  Rescous,  if  it  were  on  an  arrest  upon 
me^ne  process,  and  the  party  has  appe;  red,  the  Court  will  be  e.isily 
indiicetl  to  (juash  it;  so  if  it  be  on  process  out  of  an  infeiior  court, 
though  the  party  has  not  appeared,  for  no  aid  is  given  to  inferior 
jurisdictions. 

lii  an  uclion  for  a  Rescue,  the  plaintiff  must  allege  in  his  declara- 
tion all  the  material  circumstances;  as  that  such  a  writ  issued,  that  he 
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was  arresleil  and  in  custody,  and  that  he  was  rescued,  Wr.  Godb.  125: 
1  Ltifnv.  1 30. 

In  an  action  on  the  case  for  a  Rescous  on  mesne  process,  the 
evidence  was,  the  bailiff  stood  at  the  street  door,  and  bent  his  foi- 
loB  cr  lip  three  pair  of  .stairs,  in  disguise,  with  the  warrant,  who  hiid 
hands  on  the  party,  and  lold  him  that  lie  arrested  him;  hut  he  with  the 
help  of  some  women,  got  from  the  follower,  and  ran  down  stairs,  and 
the  defendant,  hearini;  a  noiie,  ran  up,  and  put  tl;e  pjrf  into  a  room, 
locked  the  door,  and  would  not  sutler  the  baililV  to  enter.  Hull  doubled 
whether  this  was  a  lawful  arrest,  being  by  the  bailifl's  servant,  and 
not  in  his  presence;  but  said,  thai  the  plaintiff  must  prove  his  cause 
ol  action  against  the  parly;  that  he  must  piwe  the  writ  and  warrant 
by  protlucins  sworn  topics  of  iheui;  he  must  prove  the  manner  of 
the  arrest,  that  it  may  appear  to  the  Court  to  be  legal;  and,  in  [Kjint 
ofdainugc,  he  must  prove  the  loss  of  his  debt,  -viz.  that  the  party 
became  insolvent,  and  could  not  be  retaken.  6  Mad.  21 1. 

Form  of  the  Winr  of  Rkscous. 

GEOROE  the  Third,  &c.  To  the  Sheriff  of  M.  greeting:  If  A.  B. 
ahull  mukc  you  secure,  &c.  then  /ml  C.  D.  &c.  to  shew,  luhcrefore, 
•whereas  the  said  A.  B.  at.  Sec.  certain  beasts  of  the  said  C.  D.  had 
taken  and  distratJied  for  rent,  &c.  ^nd  those,  there,  according  to  the 
Law  and  custom  of  our  kingdom  of  England,  -would  have  imfiounded, 
the  said  C.  D.  the  beasts  aforesaid,  "with  force  and  arms,  rescued,  and 
other  enormities  there  did,  to  the  cont:mfit  of  us,  and  grievous  damage 
of  the  said  A.  B.  and  against  our  /trace,  £tc.  —  or  thus: 

Put  E.  F.  and  G.  H.  to  ajiszver,  &c.  "wherefore,  tvhereas  the  said  A. 
B.  according  to  the  duly  of  his  office,  C.  D.  whom  by  our  Sheriff  of  the 
county  aforesaid,  by  writ  to  him  directed,  we  commanded  to  be  taken  at 
L,  by  virtue  of  our  said  M'ril  hatl  taken,  and  him  to  our  /irison  of,  &c. 
there  to  abide,  would  have  conveyed  the  said  E.  F.  and  G.  H.  him  the 
said  D.  at  L.  aforesaid,  with  force  of  arms,  rescued,  and  other  enormi- 
ties, &c. 

IV.  The  distinction  kid  down  in  a  variety  of  books  and  cases  is, 
that  on  a  Rescue  on  mesne  process  the  sherifl'muv  return  the  Res- 
cue, and  is  subject  lo  no  action;  for  that  on  a  mesne  process  he  was 
not  oblii^ed  t<i  raise  his  /i'jj.>f  comitaifu,  nor  would  it  be  convenient 
so  to  do  on  the  execution  of  every  mesne  process.  Cro.  liliz.  868; 
1  A/arch  I:  1  Jon.  201:  3  Bulst.  198:  2  /i'.ll.  Jfe/i.  389:  .Voy  40:  Moor 
852:  2  Lev.  U4:  6  Mod.  HI:  Lutw.  130,  131.  But  the  sheriff  may, 
if  he  pleases,  lake  liis  /icsse  to  arrest  one  on  mesne  process.  Aoi/  40. 

But  if  the  sheriff  takes  a  man  on  i;n  execution,  as  on  a  ca.  sa.  and 
he  is  rescued  from  him  licforc  he  can  bring  liim  to  prison,  though  he 
returns  the  Rescue,  yet  mis  shall  not  excuse  him;  for  when  judg- 
men!  is  passed,  and  he  and  his  bail  do  not  surrender  him,  nor  pay 
the  condemnation-money,  and  then  a  ca/iias  issues,  to  which  there 
can  be  no  bail,  there  it  is  presumed  that  he  will  not  be  forth-coming, 
because  neither  he  nor  his  bail  have  satisfied  the  judgment;  therefore 
the  sheriff  ought  to  take  the  /lotsi-  comilaifis;  consequently  it  cannot 
be  a  good  return,  that  he  took  the  body,  but  that  it  was  lescued;  and 
the  pai  ty  may  have  an  action  of  escape  against  the  sheriff  on  this  re- 
turn; and  this  is  provided  by  the  stat.  IVeit.  2.  13  Ji.  1.  sr.  1.  c.  39: 
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which  was  made  to  jircvcm  sheriffs  from  returning  Rescues  to  the 
King's  writs.  Cro.  Jac.  419:   1  Koll.  K>/i.  338.  440:  3  8uhl.  198: 
Mour.  852:  Or  on  &  ca/iias  ullasaium         judjiment.  Cro.  Jac. 
1  Roll.  Kt/i.  389. 

In  an  action  on  the  case  against  the  sheriff  for  an  escape  on  mesne 
process,  the  defendant  pleaded  a  Rescue,  which  on  demurrer  was 
lield  a  good  plea,  though  he  did  not  shew  that  the  Rescue  was  re- 
turned. 3  I.i  v.  46. 

But  if  one  taken  on  mesne  process  be  once  in  prison,  the  sheriff 
cannot  return  a  Rescous,  for  the  Law  presumes  tlut  he  hath  a 
power  to  keep  hint  there.  I  Koll.  Kef,.  441:  3  Rulsi.  198:  Cra.  Jac. 
419.  Unless  the  prison  is  broken  by  the  King's  enemies,  which  shall 
excuse  the  sheriff.  4  Co.  84:  I  Vciii.  239.  But  not  if  broken  by  rebels 
and  traitors,  lor  the  sheriff  or  gaoler  hath  his  remedy  over  against 
them.  4  Co.  84:  Cro  Eliz.SM:  2  A/brf.  28:  1  Onf.  239. 

If  a  felon  be  attainted,  and  in  carryini;  him  to  execution  he  is 
rescued  from  the  sheriff,  the  sheriff  is  punishable  notwithstanding  the 
Rescue;  for  there  is  judgment  given,  and  the  sheriff  should  h.ive 
taken  sufficient  power  with  him;  Ihcrefoic  in  that  case  the  township 
is  not  finable.  I  Hal.  P.  C.  602:  and  there  said  that  a  Rescue  is  no 
excuse  in  felony. 

It  hath  been  adjudged,  that  the  return  of  a  Rescue  by  a  sheriff 
must  shew  the  year  and  day  on  which  it  was  made,  such  return 
being  in  lieu  of  an  indictment.  3  H.  7.  11.  fl-  3.  Bro.  Return  dc 
JBritf  97:  Kin.  Coro.  45:  .'Illach.  1. 

liut  it  hath  been  held,  that  the  sheriff's  return  of  a  Rescue  on  a 
fyiifai.,  without  mentioning  the  day  of  the  caption,  was  sufii*  lent;  all 
the  clerks  in  court  affirming  the  precedents  to  have  been  so.  Palm. 
332. 

The  sheriff's  return  of  a  Rescue,  without  mentioning  the  place 
where  it  Nvas  made,  was  held  bad,  and  the  party  discharged.  Moor 
422.  /(/.  585. 

Where  the  sheriff  retunied  vir^K^r  brcvis  mi/ti  direct,  feci  warrant' 
A.  iJ*  B.  ballivis  mei.H  fjiti  virtute  indr  ctfirrunt  the  defendant  ^  in 
(uatodia  mca  habucrnnt  ^uoustiuc  such  and  such  rcHCithserunt  him  cx 
cutitodia  ballivorum  mroritm;  this  return  was  on  motiom  quashed;  for 
pt  r  Holt,  when  bailiffs  have  aiTested  the  party,  he  is  in  fact  in  their 
custody,  but  in  Law  he  is  in  custody  of  tlie  slicriff;  an  answer  either 
way  is  good,  viz.  that  he  was  rescued  out  of  the  bailiff's  custody,  or 
that  he  was  rescued  out  of  the  sheriff's  custody;  but  to  say  that  he 
was  in  the  custody  of  the  sheriff,  ai;o  yet  rescued  out  of  the  custody 
of  the  bailiff,  is  repugnant.  2  lialk  586 

It  seems  that  antiently  when  the  sheriff  returned  a  Rescue,  the 
party  was  admitted  to  plead  to  ii  as  to  at,  indictment;  but  the  course 
of  late  has  been  not  to  admit  any  plea  to  it,  but  drive  the  party  to  his 
action  against  the  sheriff,  in  case  the  return  w  ere  false;  hence  it  is 
now  settled  that  the  return  of  a  Rescue  is  not  traversable,  but  yet  ii 
hath  been  held  that  submission  to  the  fine  doth  not  conclude  the  paity 
grieved  from  bringing  his  action  for  the  false  rctu.  n.  if  it  were  so.  Cro. 
K.tiz.  781:  Dtier  212:  iJon.  29:  1  Vent.  224:  2  I'enl.  1"'-:  Comb.  295. 

If  on  ajeri  facian  the  sheriff  returned  that  he  had  seized  the 
goods,  Ihii  that  they  were  rescued  by  B.  and  C.  isfc.  ihis  is  r.  it  a  good 
return,  hut  he  shall  be  amerced;  the  partv  also,  at  whose  suit  the 
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execuiion  issued,  may  charge  liim  Uy  scire  facial  for  llic  value  of 
the  t;00(ls.   I  I'rn/.  21:  2  tiaiiiul.  343:   1  S/iov.  180. 

RESCUSSOR.  Tl»c  party  making  a  Rescue. 

RLSlilSEU,  W('«r/'./rc-]  The  taking  lands  into  the  hands  of  the 
Kintji  where  a  general  livery  or  ouster  Ir  maine  was  formerly  misused, 
contiary  to  the  order  of  Law.  StuundJ.  Prirog.  26. 

UESER\'A'riUN>  Jirscrx^aiio^  A  keepinp;  aside,  or  providing; 
as  when  a  man  lets  or  parts  with  his  land,  hut  reserves  or  provides 
for  himself  a  rem  out  of  it  for  his  own  livelihood;  sometimes  il  has 
the  force  «f  a  saving  or  exccpiiori.  Co.  Liti.  143. 

Exception  is  always  of  part  of  the  thing  granted,  and  of  a  thing  in 
heing:  and  a  Reservation  is  of  a  thing  not  in  being,  but  is  newly  cre- 
ated out  of  the  lands  or  tenements  demised;  though  Exception  and  Re- 
servation have  been  used  promiscuously.  Co.  Litt.  47.  The  proper 
place  for  a  Reservation  is  next  after  the  limitation  of  the  estate;  and 
J?escrvalion  of  rent  may  be  every  two,  three,  or  more  years;  as  well 
as  yearly,  half-yearly,  cjuarterly,  is^c.  Co.  I.iii.  47:  8  Hefi.  71. 

It  must  he  out  of  an  house,  or  lands;  and  be  made  either  by  the 
words  yielding  and  paying,  ^r.  or  the  word  covenant;  which  is  of 
both  lessor  and  lessee,  therefore  makes  a  Rescrv;mon.  lioU.  Keji.  80. 

The  Reservation  of  rent  is  good,  although  it  is  not  reserved  by  apt 
and  usual  words,  if  the  words  are  ci|uivalent.  I'tvwd.  120.  But  Re- 
servation of  a  rent  secundum  ratatn^  is  a  void  Reservation.  2  Vait. 
272.  Sec  titles  IJt.td;  Bcddmdum;  Ntnf^  Sec. 

RESIAXC  E,  Kcsianiia.l  Residence;  abode  or  continuance;  whence 
comes  the  participle  Rcsiam.,  that  is,  continually  dwelling  or  abiding 
in  any  place.  Old  Xat.  Br.  83:  Kiich.  33. 

RESI.\NT  ROLLS,/,  c  Rolls  comaiiiing  the  Rcsiants  in  a  tithing, 
iJ'i-.  which  are  to  be  called  over  by  the  steward  on  holding  courts-lcet. 
Camft.  Court  A'te/i. 

RESIDENCE,  Jirsidniiia.l  Is  peculiarly  used  both  in  the  Canon 
and  Common  Law,  for  the  continuance  of  a  parson  or  vicar  on  his 
benelice. 

This  was  formerly  regulated  by  slat.  21  H.  S.  c.  13.  and  now  in 
England,  by  43  Ceo.  3.  r.  84  k  89,  tri-.  in  Ireland  by  48  Geo.  3.  c.  66. 
the  provisions  of  which  acts  are  in  this  respect  very  similar.  Under 
these  acts  bishops  arc  empowered  to  issue  monitions  to  non-resident 
clergy,  and  proceed  to  compel  them  to  residence  by  sequestration  of 
their  benefices:  on  disobedience,  or  incurring  st([uestralion  three 
iinies  in  three  years,  after  three  continued  years,  the  benefice  be- 
comes void.  Chaplains  to  his  Majesty,  to  peers  of  the  realm  and  per- 
sons holding  certain  offices  and  dignities  are  exempted  from  the  pe- 
nalties of  non-residence.  Ai  chbishops  and  bishops  are  also  exempted 
front  such  penalties. 

Independent  of  the  statutes,  the  bishop  in  his  court  may  compel 
the  residence  of  all  the  clergy,  who  have  the  cure  or  care  of  souls 

within  his  diocese.  3  Burn\  Eccl.  I.uw  281:  Gibs.  8B7  This  statute 

is  not  confined  to  parsonages  and  vicarages,  but  extends  to  all  arch- 
deaconries, deaneries,  and  dignities  in  (athedi"td  and  collegiate 
churches.  Those  w  ho  have  two  benefices  or  dignities,  upon  each  of 
which  Residence  is  i\:(]uii'ed,  must  reside  upon  one  or  the  other. 
But  the  incunibeu'.  of  an  angmcnled  curacy  cannot  he  prosecuted  un- 
der the  statute  for  the  penalties  of  Xon-residencc.  4  Term  Pe/i.  665. 

Bishops  are  liable  to  ecclesiaslicui  cei:sures  for  Non-Resideuce  on 
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llieir  Bishopiick;  and  the  King  may  issue  a  mandatory  writ  to  enforce 
their  attendance,  and  compel  them  to  it,  by  seizinj^  their  tcniporali- 
lics;  as  King  Henry  III.  did  by  the  bisliop  of  Hrrrfjrd.  2  Inal.  625. 

One  of  the  jjrcut  duties  incumbent  on  clerj^ymen,  is  that  they  he  re- 
sident on  their  livings:  And  on  the  first  crettiiis;  parochial  churches, 
every  clergyman  was  obliged  to  reside  on  bis  benefice,  for  reading 
of  prayers,  preaching,  Ifc.  by  the  laws  and  cations  of  the  church; 
and  by  statute,  the  parson  ought  to  abide  on  his  rectory  in  the  parson- 
age-house; for  the  statute  is  ii>tendcd  not  only  for  serving  the  cure, 
and  for  hospitality,  but  to  maintain  the  house  in  repair,  and  prevent 
dilapidations:  though  lawful  imprisonment,  sickness,  ^c.  being  things 
of  necessity,  are  good  cause  of  excuse  ftr  absence,  and  excepted  out 
of  the  act  by  construction  of  Law:  And  it  is  the  same  where  a  person 
is  employed  in  some  important  business  for  the  church  or  King;  or 
is  entertained  in  the  King's  service.  6  Hrfi.  21:  d  o.  Eliz.  580:  Gibs. 
Cod.  887. 

In  an  information  on  the  statute  2 1  /f.  8.  it  vi'as  adjudged,  that  the 
parson  is  to  live  in  the  parsonage-house,  and  not  in  any  other,  though 
in  the  same  parish.  Under  i^tat.  13  KHz.  ca/i.  2it.  leases  made  bv  par- 
sons are  declared  void,  where  tJie  parson  is  absent  above  ei.ghty  days 
in  any  one  year,  l^c.  On  this  act,  the  defeudatii  pleaded  lo  an  agree- 
ment for  tithes,  that  the  parson  was  absent  from  his  parsonage  by  the 
space  of  eighty  days  in  one  year;  and  the  jury  fount!  that  he  dwelt  in 
another  town  adjoining,  and  came  constantly  to  his  ])arish  church  four 
days  in  every  week,  and  there  read  divine  serxice;  and  it  was  held, 
that  this  was  not  such  an  absence  as  is  intended  by  the  statute  to  avoid 
any  agreement  or  lease  made  t)y  the  parson.  I  Butst.  1 12.  See  title 
Leasr  II. 

A  parson  allowed  to  have  two  benefices,  may  demise  or  lease  one 
of  them  (on  wl.ich  he  is  non-resident)  to  his  curate  only;  but  if  the 
curate  leases  over,  such  lease  shall  last  no  longer  than  during  the  cu- 
rate's residence,  without  absence  above  forty  d.iys  in  any  one  year. 
1  Leon.  100.  See  CVo.  KHz.  123.  Some  wortls  in  the  act  13  KHz.  c. 
20.  as  to  leases  by  parsons  not  resident,  repealed.  See  ulat.  14  Eliz. 
c.  11. 

An  incumbent  presented  by  the  University  to  a  recusant's  living, 
shall  lose  it  by  sixty  days'  absence  in  a  year.  1  \V.  iff  M.  c.  26.  §  6. 

RESIDUARY  LEGATEE,  Is  he  to  whom  the  residuum  of  the 
estate  is  left  by  will.  See  titles  Execuior;  Legacy. 

RESIGNATION,  Krdgnano.]  The  yielding  up  a  benefice  into 
the  hands  of  the  ordinary,  called,  by  the  canonists.  Renunciation;  and 
though  it  is  all  one  in  nature  with  the  word  Surrender,  yet  it  is,  by 
use,  restrained  to  yielding  up  a  spiritual  living  to  the  bishop;  as  Sur- 
render is  the  giving  up  of  temporal  land  into  the  hands  of  the  lord. 
And  a  Resignation  may  now  be  made  into  the  hands  of  the  King  as 
well  as  the  diocesan,  because  he  has  sufircjnam  aulhoricafem  ecclenias- 
licam,  as  the  Pope  had  in  antient  times;  though  it  has  been  adjudged 
that  a  Resignation  ought  to  be  made  only  to  the  bishop  of  the  diocese, 
and  not  to  the  King;  because  the  King  is  not  bound  to  give  notice  of 
the  Resignation  to  the  patron,  as  the  ordinary  is;  nor  can  the  King 
make  a  collation  himself,  without  presenting  to  the  bishop,  t'lotvd. 
498:  Rol.  Mr.  358. 

Every  parson  who  resigns  a  benefice,  must  make  the  Resignation 
to  his  superior;  as  an  incumbent  to  the  bishop,  a  bishop  to  the  arch- 
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bishop,  and  an  archbishop  lo  thi-  Kin^*  as  supreme  ordinaiy:  A  do- 
native is  lo  he  resigned  lo  the  patron,  not  ihe  oidinary;  for  in  that 
ca^e  !he  cierk  rcLeived  his  living  immediately  from  tlie  patron.  I 
Rvft.  137. 

A  common  benefice  is  to  be  resigned  to  the  ordinary,  by  whose  ad- 
mission and  institution  the  cierk  first  came  into  the  church:  And  the 
Resignation  must  be  made  to  that  ordinary  who  hath  power  of  insti- 
tution; in  whose  discretion  it  is  either  to  accept  or  refuse  the  Kcsig- 
tion;  as  the  Law  hath  declared  him  the  proper  person  to  whom  it 
ought  to  he  made,  it  hath  iikcwise  empowered  him  to  judge  thereof. 
Cro.  Jac.  64.  198. 

The  insti  ument  of  Resignation  is  to  be  directed  to  the  bishop;  and 
-when  the  bishop  hath  accepted  of  it,  the  Resignation  is  good,  to  make 
void  the  church,  and  not  before;  unless  it  be  where  there  is  no  cure, 
ivhen  it  is  good  without  the  acceptance  of  the  bishop.  A  Resigna- 
tion may  be  made  before  a  public  notary,  but  without  the  bishop's 
acceptation,  it  doth  not  make  the  church  void:  the  notary  can  only  at- 
test the  Resignation,  in  order  to  its  being  presented,  ^c.  Cro,  Jac 
64.  198. 

Before  acceptance  of  the  Resignation  by  the  bishop,  no  presenta- 
tion Ciin  be  iiad  to  the  chuich;  but,  as  soon  as  the  acceptance  is  made, 
the  patron  may  present  to  the  benefice  resigned:  And  when  the  clerk 
is  instituted,  the  church  is  lull  against  all  men  in  case  of  a  common 
pt  rson;  though,  before  induction,  such  incumbent  may  make  the 
church  void  again  by  Resignation.  Count.  J^ars.  Coni/i.  106. 

It  seems  to  be  clear,  that  the  bishop  may  refuse  to  accept  a  Resig- 
nfttion  upon  a  sufficient  cause  for  his  refusal:  But  whether  he  can, 
merely  al  his  will  and  pleasure,  refuse  to  accept  a  Resignation  with- 
out any  cause,  and  who  shall  finally  judge  of  the  sufliciency  of  the 
cause,  and  by  what  mode  he  may  be  compelled  to  accept,  are  (pies- 
tions  unuecided.  in  the  case  of  the  I^iaho/,  of  London  v.  Ffijtcht-,,  the 
Court  of  K.  B.  held,  thai  the  Ordinary  could  not  refuse  lo  admit  a 
clerk  to  a  rectory  to  which  he  was  presented,  because  he  had  given 
a  general  bond  to  resign  upon  the  request  of  his  patron.  1  t.a.>l*8 
Ac/.  487  But  this  judgment  was  reversed  in  the  H(>use  of  Lordsj 
and  the  Judges  in  general  declined  in  that  case  to  answer  whether  a 
bishop  was  compellable  to  accept  a  Resignation:  one  thought  he  was 
compellable  by  Mandamu*.^  if  he  did  not  shew  sufficient  cause;  and 
another  observed,  that,  if  he  could  not  be  compelled,  he  might  pre- 
vent any  incumbent  from  accepting  an  Irish  bishoprick;  as  no  one 
can  accept  such  bishoprick  till  he  has  resigned  all  his  benefices  in 
Ent(lat}d.  But  Lord  Thurioiv  seemed  to  be  of  opinion,  that  he  could 
not  be  compelled,  particularly  by  Mandamus^  from  which  there  is  no 
appeal  on  writ  of  error.  1  Cun^iu.  c.  \  \.  fi.  395,  in  h.  See  title  Himomj. 

A  p.'.rson;.ge  is  not  to  be  granted  over  by  the  incumbent,  but  it  may 
bQ  resigned;  and  Resignations  arc  to  be  absolute,  and  not  conditional; 
for  it  i^  aj^ainst  the  nature  of  a  Resignation  to  be  conditional,  being  a 
judicial  act.  3  XeU.  jibr.  157. 

If  any  incumbent  corruptly  resign  his  benefice,  or  take  any  rewanl 
for  resigning  the  same,  he  shall  foifeii  double  the  volue  of  the  sum, 
i^'f,  guen,  and  ihc  party  giving  it,  be  incapable  to  hold  the  living. 
Snii  31  l.liz-  c.  6.  §  8-  But  a  nuin  may  bind  himself  by  bond  to  re- 
sign, t^nd  i:  is  not  nniawful.  but  may  be  on  good  and  valuable  reasons; 
as,  where  he  is  obliged  to  resign  if  he  takes  a  second  benefice,  or  if 
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he  be  non-resident  by  the  space  of  so  many  months,  or  to  resign  on 
reciuest,  if  ;hc  patron  shall  present  his  son  or  kinsmun,  when  he  shall 
be  of  atce  capable  lo  lake  the  livinj^,  isfc.  Cro.Jac.  249.  274.  Though 
bonds  tor  Resiijnation  of  benefices  have  no  encouragement  in  Chan- 
cery; for  on  sucii  bonds,  generally,  the  incumhenl  is  relieved,  and  not 
obli^etl  to  resign.  I  Ho/,  ^hr.  443.  On  debt  upon  a  bond  to  resign  a 
benefice,  the  Court  would  not  let  the  defendant's  counsel  argue  the 
validity  of  the  bond^  these  bonds  having  been  so  often  established 
even  in  a  Court  of  Equiiy.  1  Sirang  327.  Bui  such  a  bond  will  not 
be  allowed,  where  money  has  been  puid  on  it.  Ibid.  534. 

The  Court  of  A'  B.  determined  that  a  bond  given  by  a  schoolmas- 
ter of  an  antient  public  school;  who  had  a  freehold  in  his  office,  to  re- 
sign at  the  request  of  his  patron,  was  good  ai  Law;  but  Equity  will 
restrain  any  improper  use  of  it  by  the  patron.  I  Eatif's  Kt/i.  K.  B. 
3yi.  On  error  brought  in  this  case  in  the  Exchequer  Chamber,  that 
Court  thought  it  did  not  appear  that  it  was  a  freehold  office,  and  there- 
fore affirmed  the  judgment  without  giving  any  opinion  on  the  prin- 
cipal point.  3  Bus.  Isf  Pul.  231.  See  further,  title  fiimony. 

A  parson's  refusal  to  pay  his  tenth,  it  is  said,  is  a  Resignation,  for 
which  he  may  be  deprived.  Owrn  5.  .And  where  Resignation  is  ac- 
tually made  de  cccicsiaj  it  extends  to  all  the  lands  and  possessions  of 
the  church.  Cro.  Jac.  63, 

The  usual  words  of  a  Resignation  are  renuncioj  ccdo^  dimittOy  and 
resi^no;  and  the  word  resigno  is  not  a  proper  term  alone.  2  Ho/.  350. 

As  lo  Resignation  of  fees  in  the  Scoich  Law.  Sec  title  Procuratory 
r>f  Resignation. 

As  to  Resignation  of  temporal  offices. — Declaring,  at  an  assembly 
of  the  corporation,  that  he  would  hold  the  place  of  alderman  no  longer^ 
is  a  good  Resignation,  especially  since  the  corporation  accepted  it, 
and  chose  another  in  his  place;  but,  till  such  election,  he  had  power 
to  waive  his  Resignation,  but  not  afterwards.  2  Salk,  433. 

A  burgess  of  a  corporation  came  to  the  mayor,  and  desired  the 
mayor  to  remove  and  dismiss  him  from  the  place  of  burgess.  On  re- 
turn of  this,  a  AlandamufiWus  denied  to  restore  him;  for  having  resign- 
ed voluntarily,  he  is  estopped  to  say,  that  the  mayor  had  no  power  to 
remove  him;  and  the  case  being  sent  to  ffaiey  Ch.  B.  he  agreed,  and 
said,  that  a  corporation,  as  such,  have  power  to  take  such  Resigna- 
tion. 'Sid.  14. 

But  giving  consent  to  be  removed,  does  not  amount  to  a  Resigna- 
tion. A  man  may  resign  an  office  by  parol.  Ho/l*s  Reft.  450. 

Resignation  by  a  common-council-man  need  not  be  by  deed.  Lutiv. 

■405. 

Where  an  alderman  is  a  justice  of  peace  for  life,  by  force  of  the 
patent  of  the  King,  who  created  the  corporation,  he  cannot  resign  his 
office  of  justice  of  peace;  because  he  cannot  resign  it  but  to  a  su- 
perior; fier  Cokty  Ch.  J.:  Ro/.  Refi.  135.  19. 

So,  if  a  man  can  have  no  title  to  the  profits  of  an  office,  without  the 
admission  or  confirmation  of  a  superior,  there  the  Resij^nation  of  that 
office  must  be  to  him.  3  Ms.  Jftr.  158.  See  titles  Cor/ioration;  Man- 
damus;  Quo  IVarranto. 

RESORT,  Resortum;  The  authority  or  jurisdiction  of  a  Court. 
Sfieim. 

Dernier  Resort^  the  last  refuge. — The  House  of  Lords  is  the  Der- 
nier Resort  in  cases  of  appeal. 
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RESPECTU  COMPUTI  VTCF.COMITIS  HABKNDO,  a  writ, 
for  respiting  a  slierift''s  accouJit,  directed  to  the  treasurer  and  barons 
of  the  F.i  r/iet/ui  r.  li,g.  Orig.  1S9.  bee  title  Sheriff. 

RESPI  1  E,  Res/irctus^  A  delay,  forbearance,  or  coniiniiation  of 
time.  GlanvU,  lib.  12.  c.  9.  See  tliis  Diet,  title  Kxeculion  of  Crimi- 
nals. 

Respite  of  Homage,  tlexficrtus  Hon:agii.']  The  forbearance  or 
delay  of  Homage,  which  ought  to  be  performed  by  tenants  holiling 
by  Homage,  isfc.  It  was  most  frequently  in  use  for  such  as  held  by 
knig/iln-scr  ricr  ind  in  ca/iiit,  wiio  formerly  paid  into  the  Kxcluquer, 
every  fifth  term,  some  small  sum  of  money  to  be  mliiied  their  ho- 
mage: But  this  charge  being  incident  to,  and  arising  from  knightn- 
»eniicc,  it  is  taten  away  by  slat.  12  Car.  2.  c.  24.  See  titles  7Vn!iri-«; 
Nomage. 

Respite  or  Jort;  See  titles  Juri/;  Mti  Priua;  Trial. 

RESP()NDEAS,orRESPUNDEAT  OUSTER.  To  ansiper  over 
in  an  action,  to  the  merits  of  the  c;iusc,  'cfc.  If  a  demurrer  is  joined 
on  a  plea  to  the  jurisdiction,  person,  or  writ,  Wc.  and  it  be  adjudged 
against  the  defendant,  judgment  is  given  that  he  shall  answer  over. 
See  Utlts  Judgment;  Demurrer. 

RESPONDEAT  SUPERIOR.  If  sheriffs  of  London  are  insufiV- 
cient,  the  Mayor  and  Commonalty  must  answer  for  them:  And  /lur 
insufficiencc  del  bailiff  d'un  liheriy,  respondeat  dominus  libertaiia. 
4  Inst.  1 1 4:  Stat.  44  Edv:  3.  cafi.  13. 

If  a  coroner  of  a  county  is  insufficient,  the  county  as  his  Superior 
sliall  answer  for  him.  ll'o'jd'a  Jn^t.  83. 

A  gaoler  constitutes  another  under  him,  and  he  permits  an 
escape,  if  he  be  not  suflicient,  Hta/iondrat  Siiflerior;  and  superior 
ofTicers  must  answer  for  their  deputies  in  civil-  actions,  if  they  are 
insuflicicnt  to  answer  damages.  Doci.  V  Stud.  c.  24.  See  titles 
Depntif;  Officer. 

RESPONDE-BOOK  in  Exchequer:  A  book  kept  by  the  Direct- 
ors  of  Chancery,  in  Scotland,  in  w  hich  arc  kept  the  accounts  of  all 
non-entry  and  relief  duties;  payable  by  heirs,  who  take  precepts  from 
Chancery.  BelCit  Scotch  Diet. 

RESPONDENTIA;  See  Bottomry;  ImuranceW. 

RESPONSALIS,  Qui  res/wnnum  difcri.']  He  who  appears  and 
answers  for  another  in  court  at  a  day  assigned.  Glan.  lib.  12.  c.  1. 
Fleta  makes  a  diflcrence  between  roipoyualemy  a'turnaium,  and  esfto- 
iiiatorem;  he  says  that  resfioneatis  was  for  the  tenant,  not  only  to  ex- 
cuse his  absence,  but  to  signify  what  tiial  he  meant  to  undergo,  the 
combat  or  the  country.  Fleta,  lib.  6.  c.  21. 

This  word  is  made  use  of  in  the  Canon  Law  for  a  proctor. 

RESTITUTION,  Hcstituiio.]  The  restoring  any  thing  unjustly 
taken  from  another:  It  signifies  also  the  putting  him  in  possession 
of  lands  or  tenements,  who  hail  been  unlawfully  disseised  of  them. 
Croiti/i.  Just.  14'1.  And  Restitution  is  a  writ,  which  lies  where  judg- 
ment is  reversed,  to  restore  and  make  good  to  the  defendant  what  he 
hath  lost:  The  Court  which  reverses  the  jutlgment,  gives,  on  re- 
versal, a  judgment  flir  Restitution;  whereon  a  scire  facias  guare  res- 
titutionem  habere  non  debet,  reciting  the  reversal  of  the  judgment, 
and  the  writ  of  execution,  tTc.  must  issue  forih.  But  the  Law  doth 
often  restore  the  possession  to  one  without  a  writ  of  Restitution,!,  e. 
by  writ  of  habere  facias  fiosiestionem,  kc.  in  the  common  proceeding 
of  justice  on  a  trial  at  Law.  2  Lill.  Mr.  472,  3.  See  title  Execution. 
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There  is  a  Restitution  of  llie  possession  of  lands  in  cases  of  forci- 
ble entry;  a  Resiituiion  of  lands  to  an  heir,  on  liis  ancestor's  being 
attainted  of  treason  or  felony;  and  Restitution  of  stolen  goods,  life. 

A  writ  of  Restitution  is  not  properly  to  be  granted  but  where  the 
parly  cannot  be  restored  by  the  ordinary  course  of  Law;  and  the  na- 
tui*e  of  it  is,  to  restore  ihe  party  to  the  possession  of  a  frccliold,  or 
other  matter  of  piofit,  IVom  which  he  is  illegally  removed;  and  it  ex- 
tends to  Restitution  on  .^iandamus  to  any  public  office.  2  Lill.  472, 
473. 

Where  a  judgment  for  land  is  reversed  in  B.  K.  by  writ  of  error, 
the  Court  may  g;rant  a  writ  of  Restitution  to  the  sheiiff  to  put  the 
party  in  possession  of  the  lands  recovered  from  him  by  the  errone- 
ous judgment;  though  there  ought  to  be  no  Restitution  granted  of 
the  possession  of  lands,  where  it  cannot  be  grounded  on  some  matter 
of  record  appearing  to  the  Court.  Hil.  22  Car.  And  persons  who  are 
to  restore,  are  to  be  parties  to  the  record;  or  they  must  be  made  so 
by  special  scire  faciae.  Cro.  Car.  328:  2  Sail:.  5  87. 

If  a  lease  is  taken  in  execution  on  a  y'V.yii.and  sold  by  the  sheriff, 
and  afterwards  ihe  judgment  is  reversed;  the  Restitution  must  be  of 
the  money  for  which  it  was  sold,  not  the  term.  Cro.  Jac.  246:  ilfoor 
788.  But  where  a  sheriff  extended  goods  and  lands  on  an  etegitt  and 
returned  that  he  took  a  lease  for  ye.irs,  which  he  sold  and  delivered 
to  the  plaintiff  as  bona  M  calalta  of  the  defendant  for  the  debt,  and 
afterwards  the  judgment  was  reversed  for  error;  it  was  adjudged, 
that  the  i)arty  shall  be  restored  to  the  lease,  because  the  ctrn,i  gave 
the  sheriti'no  authority  to  sell  the  term,  therefore  a  writ  of  Restitu- 
tion was  awarded.  Yelv.  179.  And  there  has  been,  in  this  case,  a  dis- 
tinction made  between  compulsatory  and  voluntary  acts  done  in  exe- 
cution of  justice;  where  the  sheriffis  commanded  by  the  writ  to  sell 
the  iroods,  and  where  he  is  not,  when  (he  goods  are  to  be  restored, 
Uc.  8  Retl.  96. 

If  a  plaintiff  hath  execution,  and  the  money  is  levied  and  paid,  and 
afterwards  the  judgment  is  reversed,  there  the  party  shall  have  Res- 
titution without  a  scire  faciaa^  for  it  appears  on  the  record  what  the 
party  hath  lost  and  paid;  but  if  the  money  was  only  levied,  and  not 
paid,  then  there  must  be  a  acire  facias  suggesting  the  sum  levied, 
^c.  And  where  the  judgment  is  set  aside  after  execution  for  an  irre- 
gularity, there  needs  no  scire  facias  for  Restitution;  but  an  attach- 
ment of  contempt,  if,  on  the  rule  for  Restitution,  the  money  is  not 
restored.  2  Salk.  588. 

In  a  scire  facias  quare  rrstitulionem,  &c.  the  defendant  pleaded 
payment  of  the  money  mentioned  in  the  scire  facias,  and  it  was  held 
to  be  no  plea,  Cro.  Car.  328.  But  now  payment  is  a  good  plea  to  a 
scire  faciat  by  the  srat.  4     5  ^nn.  c.  16.  §  12:  2  Lill.  Mr.  479. 

Upon  a  writ  of  Vi  taica  removrnda  a  parson  was  put  out  of  posses- 
sion; and  on  a  suggestion  tltereof,  and  affidavit  made,  Restitution 
was  ordered.  Cro.  Ltiz.  46.5. 

The  justice  of  peace,  before  whom  an  indictment  for  forcible  enti7 
is  found,  must  give  the  party  Restitution  of  his  lands,  \Sc.  who  was 
put  out  of  possession  by  force.  Hiat.  H.  fi.  c.  9. — But  where  one  is 
indicted  for  a  forcible  entry,  and  the  party  indicted  traverses  the  in- 
dictment, there  cannot  be  Restitution  before  trial  and  a  verdict,  and 
judgment  given  for  the  party,  though  the  indictment  be  erroneous; 
It  being  too  late  to  move  to  quash  tlie  indictment  after  the  traverse, 
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which  puts  the  mallei-  on  li  iai.  2  LiU.  473,  i7i.  See  J-oraile  Jin. 
try  II. 

A  person  being  attainted  of  treason,  iic.  he  or  his  heirs  may  be  re- 
stored to  his  lands,  ts"!-  by  the  Kijig's  charter  of  pardon;  and  the 
heir,  by  petition  of  ri!<hl,niay  be  restored  if  the  ancestor  is  executed: 
But  Kcsiituiion  of  blood  must  be  by  act  of  Parliament;  and  Kcs- 
titutions  by  Parliament  are  some  of  blood  only,  some  of  blood,  ho- 
nour, inheritance,  cJ'c.  The  King  may  restore  the  party,  or  his  neirs, 
to  his  lands,  and  the  blood,  as  to  all  issue  bet^otlen  after  the  attainder. 
3  Inst.  240:  Ca.  I.iu.  8.  391.  Sec  titles  ylirahidrr;  Forfiiiuv ,  he. 

On  a  conviction  of  larceny,  the  prosecutor  shall  have  Restitution  of 
his  goods,  by  virtue  of  slat.  21  H.  S.  c.  11:  for,  by  the  Common  Law, 
there  was  no  Restitution  of  goods  upon  an  indictment,  it  being  con- 
sidered as  at  the  suit  of  the  King  oidy;  and  therefore  the  party  was 
enforced  to  bring  an  appeal  of  robbery,  in  order  to  have  his  goods 
again.  3  liisl.  243.  But  it  being  considered,  ihat  the  party  prose- 
cuting the  offender  by  indictment  deserves,  to  the  full,  as  much  en- 
couragement as  he  who  prosecutes  by  appeal;  this  statute  was  made, 
which  enacts,  that  if  any  person  be  convicted  of  larceny,  by  the  evi- 
dence of  the  party  robbed,  he  shall  have  full  Restitution  of  his  mo- 
ney, goods,  and  chattels,  or  the  value  of  them,  out  of  the  ofi'ender's 
goods,  if  he  has  any,  by  a  writ  to  be  granted  by  the  justices.  And  the 
construction  of  this  act  having  been  in  a  great  measure  conformable 
to  the  Law  of  Appeals,  it  has  therefore  in  practice  superseded  the 
tise  of  a]>peals  of  larceny.  For  instance:  .\s  formerly  upon  appeals, 
so  now  upon  indictments  of  larceny,  this  writ  of  Restitution  shall 
reach  the  goods  so  stolen,  nolwitbstanding  the  property  of  them  is 
endeavoured  to  be  altered  by  sale  in  market-overt.  1  //«/.  P.  C.  543. 
.And,  though  this  may  seem  somewhat  hard  upon  the  buyer,  yet  the 
rule  of  law  is,  that  hfiiAiatuh  dcbci^  ante  omnia^  rrslitui;  especially 
when  he  has  used  all  the  diligence  in  his  po«cr  to  convict  the  felon. 
And,  since  the  case  is  reduced  to  this  hard  necessity,  thai  either  Ihe 
owner  or  the  buyer  must  suffer,  the  law  prefers  the  right  ofthe  ou  ner, 
who  has  done  a  meritorious  act.  by  pursuing  a  felon  to  coiidign 
punishment  to  the  right  of  the  buyer,  whose  merit  is  only  negative, 
that  he  has  been  guilty  of  no  unfair  transaction.  See  2  In  -.'.  714: 
3  Insl.  2-12:  5  He/i.  109.  And  it  is  now  usual  for  the  court,  ujioi.  the 
conviction  of  a  felon,  to  order  (without  any  writ,  no  instance  of  the 
suing  out  of  which  has  occurred  lor  three  liundrcd  years)  immediate 
Restitution  of  such  goods,  as  arc  brouglit  into  court,  to  be  made  to 
the  several  prosecutors.  Or,  else,  secondly,  without  such  writ  of  Res- 
titution, the  parly  may  peaceably  retake  his  goods,  wherevei  he  hap- 
pens to  find  them,  unless  a  new  properly  be  f.iirly  acquired  therein. 
Or,  lastly,  if  the  felon  be  convicted  and  pardoned,  or  be  allowed  his 
clergy,  the  party  robbed  may  bring  his  action  of  trover  against  him 
for  his  goods;  and  recover  a  satisfaction  in  damages.  But  such  action 
lies  not  before  prosecution;  for  so  felonies  would  be  made  up  and 
healed:  1  ffal.  P.  C.  546.  And  also  recapthm  is  unlawful,  if  it  be 
done  with  intention  to  smother  or  conipouiid  the  larceny;  it  then  he- 
coming  the  heinous  offence  of  Thcfih'jtr.  See  4  Comm.  c.  27.  //.  363. 

If  goods  stolen  arc  not  waived  by  (light,  or  seized  for  the  King,  the 
party  robbed  may  lake  his  goods  again  without  prosecuting  the  felon: 
but  after  they  arc  seized  for  the  King,  they  may  not  be  restored  » i'.h- 
tjut  appeal  or  indictment.  AW.  48:  2  //(7t:X-.  P.  C.  c.  23.  §  49. 
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A  servant  took  gold  from  his  master,  and  changed  it  into  silver; 
\he  master  shall  have  Restitution  of  the  silver  by  this  statute.  Cro. 
Ktiz.  661.  9. 

yl.  stole  cattle  and  sold  them  at  Conentry,  in  an  open  market,  and 
immediately  he  was  apprehended  by  the  slicriff  of  Cmt-titry^md  they 
seized  the  money;  an<l  afterwards  the  thief  was  arraigned  and  hang- 
ed, at  the  suit  of  the  owner  of  the  cattle:  And,  by  the  Court,  the  party 
shall  have  Restitution  of  the  money,  notwithstanding  the  words  of 
the  .5fa«.  21  H.  8.  c.  1 1.  the  goods  stolen,       Ai«  128. 

A  bank  note  of  50/.  was  stolen  from  (iotighctuy  by  one  Ferguson. 
He  was  apprehended,  and  several  articles  of  silver  plate,  a  bank  note 
of  20/.,  and  ten  guineas  in  gold,  which  were  found  upon  him,  were 
produced  at  the  trial,  and  placed  in  the  custody  of  Jieyndds,  clerk  of 
the  arraigns.  Golighiltj  gave  evidence  against  Ferguson  at  the  Old 
Bailey,  and  he  was  convicted  of  stealing  the  50/.  note.  The  owner 
demanded  Restitution  from  Keynoltls  of  the  goods  found  upon  Fer- 
guson; but,  as  they  were  not  the  identical  goods  which  Cioligluly  had 
lost,  Reynolds  refused  to  restore  them.  But  on  trover  being  brought 
in  B.  R.  they  were  ordered  to  be  restored,  they  being  the  produce  of 
the  50/.  bank  note.  Lofft.  90. 

The  owner  cf  goods  stolen,  who  has  prosecuted  the  thief  to  con- 
viction, cannot  recover  the  value  of  his  goods  from  a  person  who  has 
purchased  them,  and  sold  them  again,  even  with  notice  of  the  theft, 
before  conviction.  2  Term  Ke/i.  750.  But  the  plaintiff  has  a  right  to 
the  Restitution  of  the  goods  in  specie,  and  perhaps  would  be  entitled 
to  recover  damages  in  trover  against  any  person  who  is  fixed  with 
the  goods  after  conviction,  and  refuses  to  deliver  them;  for  then  the 
goods  arc  convened  to  the  prejudice  of  the  owner.  Per  Katyon,  C.  J. 

If  the  own«r  of  goods  loses  them  by  a  fraud,  and  not  by  a  felo- 
ny, and  afterwards  convicts  the  offender,  he  is  not  entitled  to  Resti- 
tution; or  to  retain  them,  against  a  person  (as  a  pawnbroker)  who 
has  fairly  acquired  a  new  right  of  property  in  them.  5  Term  Re/i.  175. 

See  further,  this  Dictionary,  title  Market;  and  the  Stat.  I  Jac.  1. 
c.  21.  there  noticed,  by  which  the  sale  of  goods,  wrongfully  t:iken,  to 
a  pawnbroker  within  London  or  two  miles  thereof  shall  not  alter  the 
property.  See  also  .itot.  36  Geo.  3.  c.  87.  10.  and  this  Dictionary, 
title  Faivnhrokers.,  as  to  goods  illegally  pawned-  As  to  stolen  horses, 
see  this  Dictionary,  title  Horses;  and*/a/.  31  F.liz.  c.  12.  w  hereby  the 
ewner  may,  within  six  months,  on  paying  the  buyer  what  he  actually 
paid,  recover  his  horse  without  prosecution. 

Re-bestitltion,  Takes  place  when  there  hath  been  a  writ  of 
Restitution  before  granted:  And  Restitution  is  generally  matter  of 
duly;  but  Re-restitution  is  matter  of  grace.  Rayvi.  85. 

A  writ  of  Re-resliiution  may  be  granted  on  motion,  if  the  Court 
see  cause  to  grant  it.  And  on  quashing  an  indictment  of  forcible  en- 
try, the  C"ourt  of  B.  R.  may  grant  a  w  rit  of  Re-reslitution,  S^c.  2  LiU. 
.Ihr.  474.  Sec  title  Forcible  Entry  II. 

Restitutione  exthacti  .ab  Kcclesia,  a  writ  to  restore  a  man 
to  the  church,  v,  hich  he  had  recovered  for  his  sanctuary,  being  sus- 
pected of  felony.  Keg.  Orig.  69. 

Res  riTu  rioxE  Tempokalium,  A  writ  directed  to  the  sheriff, /o 
restore  the  Temltoraliies  of  a  bishoprick  to  the  bishop  elected  and 
confirmed.  F.  jV.  B.  169:  I  Roll.  Mr.  880. 

Restitutiov  of  Minors.  In  the  Scotch  Law,  a  restoring  tliem  to 
rot.  \.  '  U 
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rights  lost  by  deeds  executed  during  tlicir  miiioriiy.  See  Quadrien- 
nium  Utile. 

UESULTINC;  CSE.  Whenever  the  use  limited  hy  a  deed  ex- 
pires, oi"  cannot  vest,  it  returns  tniclc  to  him  who  raised  it,  after  such 
expiration,  or  during  such  impossibility,  and  is  styled  a  Resulting 
Use.  As,  if  a  man  makes  a  feoll'ment  to  the  Use  of  his  intended  w  ife 
for  life,  with  remainder  to  the  use  of  the  first-born  son  in  tail:  Here, 
////  he  vmrrieSf  the  Ufte  rn^idiH  bark  to  himnelf;  after  marriage  it  is 
executed  in  the  wife  for  life;  and  if  she  dies  without  issue,  the  whole 
results  back  to  him  in  fee.  Bacon  of  Um  330:  1  Jie/i.  120.  See  title 
Uses. 

RESUMMONS,  Retummomlio.]  A  second  Summons  or  calling  a 
man  to  answer  an  action,  where  the  first  Summons  is  defeated  by  any 
occasion;  and  when,  by  death,  c3'c.  of  the  judges,  they  do  not  come 
on  the  day  to  which  they  were  continued,  for  trial  of  causes,  such 
causes  may  be  revived  or  reconlinued  by  Resummons.  There  is  also 
a  writ  of  Resummons,  which  issues  after  /larol  demurrer.  See  titles 
I'arol  Demurrer;  lie-attachtnent. 

RESUMP  TION,  Kesutn/itio.'i  Is  particularly  used  for  taking  again 
into  the  King*>  hands  such  lands  or  tenements,  is^c.  as  on  false  sug- 
gestion he  had  granted  by  letters  patent  to  any  map.  Broie  298.  It 
is  said,  that  the  King  cannot  grant  a  prerogative  of  power  so  but  that 
he  may  resume  it;  otherw  ise  it  is  of  a  grant  of  an  interest.  Skinner*^' 
Re/1.  236.  Many  acts  have  been  heretofore  passed  for  resimiing  im- 
provident grants  of  the  crown.  See  title  Grum  of  the  King 

RETAINER,  from  the  Latin  Hetinere.']  Signifies,  in  a  legal  sense, 
a  servant,  but  not  menial  or  familiar,  that  is,  not  continually  dwelling 
in  the  house  of  his  master,  but  only  wearing  hitt  livery,  and  attending 
sometimes  upon  special  occasions.  This  livery  was  wont  to  consist 
of  hats,  (or  hoods,)  badges,  or  other  suits  of  one  garment  by  the  year; 
and  was  many  times  given  by  great  men,  on  design  of  maintenance 
and  quarrels;  and  was  therefore  justly  forbidden  liy  several  statutes; 
as  by  Stat.  1  fi.  2.  r.  7.  on  pain  of  impiisonment  and  forfeiture  to  the 
King;  and  again,  by  atai.  16  K.  2.  c.  4:  20  «.  2.  c  1:  1  H.  4.  r.  7.  by 
which  the  offender  shoidd  make  ransom  at  the  King's  will;  and  any 
knight  or  estpiire  thereby  duly  attainted  should  lose  his  livery,  and 
forfeit  his  fee  for  ever.  cJ'c.  wliich  statutes  were  further  confirmed 
and  explained  by  slats.  2  H.  i.  c.  2\:  7  H.  i.  c.  3:  S  H.  6.  c.  4.  Yet 
this  offence  was  so  (leeply  rooted,  that  Etiziard  the  Fourth  was  ne- 
cessitated to  confimi  the  former  statutes,  and  further  to  extend  their 
meaning;  as  appears  by  stut.  8  lidvj.  4.  r .  2.  adding  a  spcciul  penalty 
of  five  pounds  on  every  man  who  gave  such  livtry,  and  as  much  on 
every  one  so  retained,  either  by  writing,  oath,  or  promise,  for  every 
month. 

These  were  by  the  feudists,  called  MJJidni:,  sic  ejiim  dicttntur  i/ui 
in  aticuju.1  fdem  ts"  lutelam  rece/iti  mint.  .\nd  us  our  Retainers  were 
thus  forbidden,  so  were  those  ajffidats  in  other  countries.  Cut  most  of 
the  alx)ve-mentioned  statutes  were  repealed  by  stat.  3  Car.  1.  c.  1. 
Covfell.  And  the  provisions  of  these  obsolete  and  expired  laws,  arc 
rendered  useless  by  the  alteration  of  manners.  See  further,  title  Main- 
tenance. 

Ret.iiner  of  DEB  rs.  By  an  executor  or  administrator.  See  title 
Executor  V.  6. 

Rf.t.^ining  Fee,  Merces  retinent.'l  T\\e  first  fee  pven  to  any  ser- 
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jeani  or  counsellor  at  law;  whereby  to  make  him  sure  that  he  shall 
nol  be  on  the  conirarv  part. 

RETALIATION;  SeeXt-r  Tationis. 

RliTLNEMl'.NTUM,  is  a  word  used  for  detaining,  withholding 
or  keeping  back.  .\nd  sine  uUo  retenemrnto  was  an  usual  expression 
in  old  deeds  and  conveyances  of  lands.  Cor.'ctl. 

RE  TENTION,  the  right  of  withholding  a  debt,  or  retaining  pro- 
perty until  a  deljtduc  to  the  person  claiming  tlie  right  of  Retention, 
shall  be  paid.  See  Lien. 

RtTlNENTlA,  a  Retinue,  or  persons  retained  to  a  prince  or  no- 
bleman. Pal.  14  W.  2. 

RETORNO  HABENDO;  See  Relorno  hahmdoi  Rejtkvm. 

RETOUR,  in  Hcotch  Law;  this  name  is  given  to  an  extract  from 
the  chancery  of  the  service  of  an  heir  to  his  ancestor.  The  brief  of 
in(iuest,  after  the  jury  have  pronounced  their  sentence  is  retoura- 
i>le  to  the  chancciy  whence  it  issued;  and  it  is  the  duty  of  the  judge 
to  whom  it  is  directed,  to  return  it;  nor  is  the  service  complete  till 
this  is  done.  The  extract  or  copy  from  chancery  is  what  is  termed 
the  Retour.  Bill's  Scotch  Did. 

RETOURED  DUTY,  is  the  valuation,  both  new  and  old,  of  lands, 
expressed  in  the  reiour  to  the  chancery,  when  any  is  leturned,  or 
served  heir.  Scorch  Diet. 

RETRACTUS  AQU.€,  The  ebb  or  return  of  a  tide.  Ptac.Sd 
Jid.  I. 

RETRACTUS  FEUDALIS,  In  Scotch  Law  a  power  anticntly 
claimed  by  the  superior  of  an  estate  to  pay  off  a  debt  adjudged,  and 
to  take  a  conveyance  of  the  estate.  Beit's  Scotch  Diet. 

RETRAXIT,  Is  when  a  plaintiff  cometh  in  person  incourt  where 
his  action  is  brought,  and  saith  he  will  not  proceed  in  it;  and  this  is 
a  bar  to  that  action  for  ever.  It  is  so  called,  because  it  was  the  em- 
phatical  word  in  the  Latin  entry.  See  Sc/ion's  Fract.  and  this 'Dic- 
tionary, titles  .Xonsmi;  Xoltc  Prosequi. 

A  Kelraxit  must  be  always  in  person;  if  it  is  by  attorney,  it  is  er- 
ror. 8  Re/i.  58:  3  Salk.  245. 

A  Retraxit  is  a  bar  to  any  action  of  equal  nature,  brought  for  the 
same  cause  or  duly:  but  a  nonsuit  is  not.  I  lust.  208:  ?ice  IVits.  90. 

If  a  plaintiff  says,  he  will  not  appear,  this  is  not  a  Rcraxii,  but  a 
nonsuit:  But  if  the  plaintiff  says  he  will  not  sue,  it  is  a  Retraxit.  2 
Danv.  Abr.  471.  And  Retraxit  is  always  on  the  part  of  the  plaintiff 
or  demandant;  and  it  cannot  be  belbre  a  declaration,  for  before  the 
declaration  it  is  only  a  nonsuit.  3  Leon.  47:  2  Lilt.  .Ibr.  476. 

If  a  plaintiff  enter  a  Retraxit  against  one  joint-trespasser,  it  is  a 
release  to  the  other.  Cro.  Eliz.  762.  Sed.  tju.?  Eor  if  a  Retraxit  be 
entered  as  to  one  appellee  in  appeal  of  murder,  the  suit  may  be  con- 
tinued against  the  rest;  because  the  appellant  is  to  have  a  several 
execution  against  eveiy  one  of  them.  H.  P.  C.  190.  In  a  prohibi- 
tion by  three,  a  Retraxit  of  one  shall  not  bar  the  other  two  plain- 
tiffs. Moor  469:  .W  is.  Abr.  165.  A  Retraxit  in  its  operation  is  mostly 
similar  to  a  Miille  /irosetjui,  entered  to  the  whole  cause  of  action.  See 
that  title. 

RETTE,  /v.]  A  charge  or  accusation.  Stat.  ICmM.  c.  2.  Co.  Lit. 
173,  b.  andn. 

RETURN,  Retuma,  or  Retorna,  from  the  Fr.  retour.  i.  e.  r  dditio. 
recursus.]  llath  many  apphcations  in  Law;  but  is  most  commonly 
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used  for  the  return  of  writs,  whicli  is  tlie  certificate  oi  the  sheriff 
Ihitde  to  llie  court,  of  what  he  iwth  done  touching  the  exccuiion  of 
any  writ  directed  to  him;  and  where  a  writ  is  i  xecuted,  or  the  defen- 
dant cannot  he  iuund,  Wr.  ihcn  this  matter  is  endorsed  on  the  back  of 
the  writ  by  the  officer,  and  delivered  into  tlic  court  whence  the  writ 
issued,  at  the  dny  of  the  return  thereof  in  order  to  be  filed.  Slal. 
M/'islm.  2.  13  £.1.  c.  39:  2  Lilt.  Mr.  476.  Sec  titles  Sheriff;  IVril. 

The  name  of  the  sheriff  must  always  be  to  Return  of  writs;  other- 
wise it  doth  not  appear  how  they  came  into  court:  if  a  writ  be  return- 
ed by  a  person  to  whom  it  is  not  directed,  the  Return  is  not  good,  it 
being  the  same  as  if  there  was  no  Ucium  on  it.  And  after  a  Return  is 
filed,  it  cannot  be  amended;  but  before,  it  may.  C'ro.  Etiz.  310. 

If  the  sheriff  doth  not  make  a  Return  of  a  wi  it,  the  Court  will  amerce 
him:  So,  if  he  makes  an  insufficient  Return;  and  if  he  makes  a  false 
Return,  the  party  grieved  may  have  an  action  on  the  case  against 
him.  li'ood's  Inst.  71. 

If  a  sheriff  return  a  vouchee  summoned,  where  in  truth  he  is  dead, 
and  tlierc  is  no  such  person;  or  in  a  /iraci/te  t/uod  rirddat  that  thtf  ten- 
ant is  dead,  tJ'f.  there  may  be  an  averment  against  such  Returns,  by 
ihcstal.  I  t  Ed.  I.e.  \8:  Jci:k.  Cinl.  121,  122. 

Some  i*eturnsare  akind  of  declaration  of  an  accusation;  asthc  Return 
of  a  rescous,  and  the  like;  and  these  must  be  certain  and  perfect,  or 
they  will  be  ill.  1 1  Fr/i.  40:  I'hia.  63.  1 17:  Ktihi:  65. 

Writs  to  do  things  in  franchises,  are  directed  to,  and  returned  by 
the  sheriB',  to  whom  bailiffs  make  their  returns:  .\nA  an  action  will 
lie  against  a  sheriff  wlio  takes  the  return  of  one  who  is  no  bailiff,  and 
against  him  who  makes  it;  and  likewise  against  the  bailiff  of  a  frao- 
chise,  for  negligence  in  execution,  iSc.  7  Ed.  4.  14:  12  Ed.  4.  1.5: 
Moor  c.  606. 

There  is  also  a  Return  of  juries  by  sheriffs;  and  Returns  of  com- 
missions by  commissioners,  i^c.  Seethe  several  appropriate  titles. 

Rkturn-Davs,  certain  days  in  term,  for  the  return  of  writs,  or 
days  in  bank.  See  7Vr;n. 

Retur.vo-Habendo.  a  writ  which  lies  where  cattle  are  distrained 
and  replevied,  and  the  person  who  took  the  distress  justifies  the 
taking,  and  proves  it  lawful;  on  which  the  cattle  are  to  be  returned 
to  hini. 

This  writ  also  lieth  when  the  plaint  in  replevin  is  removed  by  rr- 
eordari,  into  the  King's  Bench  or  Common  Fleas,  and  he  whose  cat- 
tle are  distrained  makes  default,  and  doth  not  prosecute  his  suit. 
.A'.  B.  74.  See  title  HtttUvin. 

Retchnsof  Members  to  Parliament;  See  Parliament. 

Retur.vu.m  AvERioRt  M,  .\  judicial  writ,  the  same  with  Rettirno 
hahindo.  Heg.  Judic.  4. 

Returnum  IRKEPLEGIABI1.E,  A  Writ  judicial,  directed  to  the  she- 
riff for  the  final  restitution  or  return  of  cattle  to  the  owner  when  un- 
justly taken  or  distrained,  and  so  found  by  verdict;  and  it  is  granted 
after  a  nonsuit  in  a  second  deliverance.  Reg.  Judic.  27.  See  title  Re- 
pleinn. 

RE  V  E,  or  Gerrve,  from  the  Saxon  word  Grxfa,  Prtfectus,  Lombard's 
explication  of  Saxra  words,  verb.  Frtfrctm.]  The  bailiff  of  a  fran- 
chise or  manor,  especially  in  the  western  part  of  Kngland:  Hence 
Shire-rcvc  for  Sheriff.  See  Kitcltin  43. 
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REVELACH,  Rebellion,  (rom  revtllare,  to  rebel.  Qale.  Domes- 
<f<ty,  title  Cestrescire. 

REVELAND,  Terra  Regis.  Httc  terra  fuit  tempore  Edwardi  Re- 
nin Taiiiland,  sed  fostea  convcrm  est  in  Rcvcland.  Et  item  dicmil 
legati  Regis  quod  i/isa  terra  tu*  cm&us  qui  inde  exit,  furlim  aufertur 
a  Hege.  Domesd.  Herefordsc. 

The  land  here  said  to  have  been  Thaneland,  T.  E.  R.  and  after  con- 
verted into  Rcveland,  seems  to  have  been  such  land  as  having  revert- 
ed to  the  King  aficr  the  death  of  his  T/iane,  who  had  it  for  life,  was 
not  since  granted  out  to  any  by  the  King,  but  rested  in  charge  on  the 
account  of  the  reve  or  bailiff  of  the  manoi-;  who  (as  it  seemcth)  being 
in  this  lordsliip  of  Hereford^  like  the  reve  in  Chaucer^  a  false  bro- 
ther, concealed  the  land  from  the  auditor,  and  kept  the  profit  of  itj 
till  the  surveyors,  who  are  here  called  J.egati  Regin,  discovered  this 
falsehood,  and  presented  to  the  King  that  furtim  aufertur  a  Rtge. 

This  passage  from  Domesday-book  is  imperfectly  quoted  by  Sir 
Edward  Coke,  w  ho  from  these  words  draws  a  false  inference,  that  land 
holden  by  knight-service  was  called  Thainland,  and  land  holden  by 
socage  was  called  Reveland.  Coweli,  See  S/ietman  of  Eeudt,  c.  24:  1 
Imt.  86,  a  and  «. 

Dalri/m/tie  attempts  to  establish  a  distinction  between  /lock/and, 
or  Thanttand,  and  Revrtund,  also  called  Eolkltind:  and  to  shew  that 
the  former  was  feudal,  and  the  latter  allodial.  Dalrym/i.  Eeud.  firofi 
9.  See  titles  Tenures;  Co/iu/wtd;  Jiockla7id;  Folklaud. 

REVKLS,  Sportsof  dancing,  masking,  tfr.  formerly  usedin  princes' 
courts,  the  inns  of  court,  and  noblemen's  houses;  commonly  perform- 
ed by  night;  there  was  an  officer  to  order  and  supervise  them,  who 
•was  entitled  Master  of  the  Revels.  Coweli. 

REVENUE,  /•>.]  Properly  the  yearly  rent  which  accrues  to  any 
man  from  his  lands  and  possession;  and  is  generally  used  for  the  re- 
venues or  profits  of  the  Crown. 

Whoever  chooses  to  be  informed  of  the  fiscal  prerogatives  of  the 
King,  or  such  as  regard  his  revenue;  which  the  llriii^h  constitution 
hath  vested  in  the  royal  person,  in  order  to  support  his  dignity,  and 
mauitain  his  power,  w  ill  find  them  veiy  curiously  and  learnedly  treat- 
ed of  by  Blackvtonr,  in  the  8th  chapter  of  the  first  volume  of  his  Com- 
tncntaries.  And  see  this  Diet,  tiucs  King;  Taxes. 

REVERs.^L,  Of  judgment;  Is  the  niakhig  it  void  for  error;  and 
when,  on  the  return  of  a  writ  of  error,  it  appears  that  the  judgment 
is  erroneous,  then  the  court  give  judgnrent  Quod  judicium  rcvoceiur, 
adnuitctur  CJ*  /it  nitus  pro  nult'j  fiabeatur.  2  IJii.  Ahr.  48  I. 

The  eldest  Judge  of  the  court,  or,  in  his  absence,  the  next  in  seni- 
ority, always  pronounces  the  reversal  of  an  erroneous  judgment 
openly  in  court,  on  the  prayer  ol  the  party;  formerly  it  was  the  course 
topronounce  it  in  French,  to  this  effect.  Pur  les  errors  avandit,  tJ"  auter 
errors  manifest  in  le  record,  soil  le  Judgmrnl  reverse,  ice.  Trin.  22  Car. 
B.  R.  The  Judge  now  only  says,  Judgment  affirmed,  or  Judgment  re- 
versed, as  the  case  happens. 

Reversal  of  a  judgment  may  be  pronounced  conditionally,  i.  e.  That 
the  judgment  is  reversed  if  the  defendant  in  the  w  rit  of  Error  doth 
not  shew  good  cause  to  the  contrary  at  an  appointed  time;  and  this 
is  called  a  revoc  tur  nisi;  and  if  no  cause  be  then  shewn,  it  stands  re- 
versed without  further  motion.  2  till.  482. 

By  the  statute  of  Limitations,  stat.  2 1  Jac.  I.e.  1 6.  §  4.  where  judg- 
ment is  given  for  a  plaintifl',  and  reversed  by  writ  of  Error;  or  if  judg- 
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ment  for  a  plaintiiF  be  arrested,  or  if  a  defenilant  in  an  action  by 
original  be  outlawed,  and  the  outlawry  reversed,  the  plaintiff  may 
commence  a  new  action  within  twelve  months  after  such  Reversal, 
or  arrest  of  judgment,  or  Reversal  of  outlawry:  though  it  be  beyond 
the  time  of  limitation  directtd  by  the  statutes.  See  title  J.imilation 
of  Jettons. 

See  further,  this  Dictionary,  titles  Mtainder;  Error  Judg- 
ment II. 

REVERSER.  Scotch  Law:  A  Reversioner.  See  title  Reversion. 
REVERSION,  Keversio,  from  Jievertor.  A  returning  again.  F 
Inst.  142.  ° 

A  Reversion  hath  two  significations;  the  one  is  an  estate  left, 
which  continues  during  a  particular  estate  in  being;  and  the  other 
is  the  reluming  of  the  land  after  the  particular  estate  is  ended:  It  is 
said  to  be  an  interest  in  the  land,  ishen  the  /lossession  shall  fall,  and  so 
it  is  commonly  taken;  or  it  is  when  the  estate,  which  was  parted  with 
for  a  time,  ccaseth,  and  is  determined  in  the  persons  of  the  alienees 
or  grantees,  lie.  apd  returns  to  the  grantor  or  donor,  or  their  heirs, 
from  whence  derived.  Plowil.  160:  1  Inst.  142. 

But  the  usual  definition  of  a  Reversion  is,  that  it  is  the  residue  of 
an  estate  left  in  the  grantor  after  a  /larticular  estate  granted  aipatf, 
continuing  in  him  who  granted  the  particular  estate;  and  where 
the  particular  estate  is  derived  out  of  his  estate.  Also  a  Reversion 
takes  place  after  a  Remainder,  where  a  person  makes  a  disposition 
of  a  less  estate,  than  that  whereof  he  was  seised  at  the  time  of  making 
thereof.  1  Inst.  22,  142:  mod's  Inst.  151. 

The  difference  between  a  Reversion  and  a  remainder  is,  that  a 
remainder  is  general,  and  may  be  to  any  man,  except  to  him  who 
granteth  the  land,  for  term  of  life,  or  otherwise;  and  a  Reversion 
is  to  himself  from  whom  the  conveyances  of  the  land  proceeded,  and 
is  commonly  perpetual,  cJ'c.  Remainder  is  an  estate,  appointed  over 
at  the  same  time:  But  the  Reversion  is  not  always  at  the  same  time 
appointed  over.  See  title  Remainder. 

Blackstone,  with  his  usual  accuracy  and  perspicuity,  shoi'tly  defines 
a  Reversion  thus:  "  The  residue  of  an  estate  left  in  the  grantor,  to 
commence  in  possession  after  the  determination  of  some  particular 
estate  granted  out  by  him. "Co^c  describesa  reversion  to  be  the  return- 
ing of  land  to  the  grantor,  or  bis  heirs,  after  the  grant  is  over:  As, 
if  there  be  a  gift  in  tail,  the  Reversion  of  the  fee  is,  without  any 
special  reservation  vested  in  the  donor  by  act  of  Law;  and  so  also 
the  Reversion,  after  an  estate  for  life,  years,  or  at  will,  continues 
in  the  lessor:  For  the  fee-simple  of  all  lands  must  abide  somewhere; 
and  if  he,  who  was  before  possessed  of  the  whole,  carves  out  of  it 
any  smaller  estate,  and  grants  it  away,  whatever  is  not  so  granted, 
remains  in  him.  A  Reversion  is  never  tlterefore  created  by  deed  or 
writing,  but  arises  from  construction  of  law;  a  remainder  can  never 
be  limited,  unless  by  either  deed  or  devise.  But  both  are  efitially 
transfcrrable,  when  actually  vested,  being  both  estates  in  firasenfi, 
though  taking  effect  in fuluro.  2  Comm.  c.W.  cites  1  Inst.  22.  142. 

The  doctrine  of  Reversions  is  plainly  derived  from  the  feudal 
constitution:  For,  when  a  feud  was  grantetl  to  a  man  for  life,  or  to 
him  and  his  issue  male,  rendering  either  rent,  or  other  services;  then, 
on  his  death,  or  the  failure  of  issue  male,  the  feud  was  determined 
and  resulted  back  to  the  lord  or  proprietor,  to  be  again  disposed  of 
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It  his  pleasure:  and  hence  the  usual  incidents  to  Reversions  are  said 
to  be  fealty  and  rent.  When  no  rem  is  reserved  on  the  particular 
estate,  fealty  however  results  of  coursci  as  an  incident  quiie  inse- 
parable, and  may  be  demanded  as  a  badge  of  tenure  or  acknowledg- 
ment of  superiority;  being  frequently  the  only  evidence  that  the 
lands  are  holden  at  all.  VVhere  rent  is  reserved,  it  Is  also  incident, 
though  not  inseparably  so,  to  the  Reversion.  1  Inm.  143.  The  rent 
may  be  granted  away,  reserving  the  Reversion;  and  the  Reversion 
may  be  granted  away,  reserving  the  rent;  by  special  word;  but  by  a 
general  grant  of  the  Reversion,  the  rent  will  pass  with  it,  as  incident 
thereunto;  chough  by  the  grant  of  the  rent  generally,  the  Reversion 
will  not  pass.  The  incident  passes  by  the  grant  of  the  principal,  but 
not  r  coyiverso.  \  Insf.  151,  2. 

These  incidental  rights  of  the  reversioner,  and  the  respective 
modes  of  descent,  in  which  remainders  very  frequently  differ  from 
Reversions,  have  occasioned  the  law  to  be  careful  in  disiiiiguishing 
the  one  from  the  other,  however  inaccurately  the  parties  themselves 
may  describe  them:  For  if  one,  seised  of  a  paternal  estate  in  fee, 
makes  a  lease  for  life,  with  remainder  to  himself  and  his  heirs,  this 
is  properly  a  mere  Reversion,  to  which  rent  and  fealty  shall  be  inci- 
dent; and  which  shall  only  descend  to  the  heirs  of  his  father's  blood, 
and  not  to  his  heirs  general,  as  a  remainder  limited  to  him  by  a 
third  person  would  have  done:  I'or  it  is  the  old  estate,  which  was 
originally  in  him,  and  never  yet  was  out  of  him  And  so  likewise,  if 
a  man  grants  a  lease  for  life  to  reserving  rent,  with  Reversion  to 
jB.  and  his  heirs,  J3.  hath  a  remainder  descendible  to  his  heirs 
general,  and  not  a  Reversion  to  which  the  rent  is  incident;  but  the 
graruor  shall  be  entitled  to  the  rent,  during  the  continuance  of  *^.'s 
estate.  2  Comm.  c.  11.  cites  Cro.  Eli:.  321:.'?  L,-v.  4-07:  I  ^iid.  23. 

When  the  particular  estate  determines,  then  the  Reversion  comes 
into  possession,  and  before  it  is  separated  from  it;  for  he  who  hath 
the  possession  cannot  have  the  Reversion,  because,  by  uniting  them, 
the  one  is  drowned  in  the  other.  2  LiU.  ^6r.  484.  See  title  Mirger. 

The  Reversion  of  land  when  it  falls,  is  the  land  itself;  and  the  pos- 
session of  the  tenant  preserves  the  Reversion  of  the  lands,  with  the 
rents,  t^c.  in  the  donor  or  lessor.  1  Inst.  S24. 

A  Reversion  of  an  estate  of  inKeritance  may  be  granted  by  bargain 
and  sale  inrolled,  lease  and  release,  fine,  SJ'c.  And  by  the  grant  of 
lands  a  Reversion  will  pass;  though  by  the  grant  of  a  Reversion,  land 
in  possession  will  not  pass.  6  Ri/i.  36:  5  Rf/i.  124:  10  lir/i.  107. 

if  one  have  a  Reversion  in  fee,  expectant  on  a  lease  for  years,  he 
may  make  a  bargain  and  sale  of  his  Reversion  for  one  year,  and  then 
make  a  release  to  the  bargainee  in  fee;  by  which  the  Reversion  in 
fee  will  pass  to  the  bargainee.  2  Lill.  .ibr.  483.  And  a  Reversioner 
may  covenant  to  stand  seised  of  a  Revci'sion  to  uses,  Sj'c.  1 1  Ke/i.  46. 
Likewise  a  Revei^ion  may  be  devised  by  will;  and  a  testator  being 
seised  in  fee  of  lands  which  he  h;id  in  possession,  and  of  other  lands 
in  Reversion,  devised  all  his  lands  for  payment  of  debts;  adjudged 
that  by  the  words  ••  all  his  lands,"  the  Reversion  as  well  as  the  posses- 
sion passed.  2  ..ind.  59:  Cro.  Eli:.  159. 

A  person  devised  a  manor  to  .1.  B.  for  six  years,  and  some  other 
lands  to  C.  D.  and  his  lieirs:  and  all  the  rest  of  his  lands  to  his  brother, 
and  the  heirs  male  of  liis  body:  and  it  was  held  that  these  words, 

the  rest  of  his  lands,"  did  not  only  extend  to  the  lands  which  were 
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not  devised  before,  but  to  the  reversion  in  fee  of  the  manor,  after  the 
determination  of  the  esute  for  years.  Jllen  28.  And  by  devise  of  all 
lands,  tenements,  and  hereditaments,  undisposed  of  before  in  a  will,  a 
Reversion  in  fee  will  pass.  2  Ccnf.  285:  3  jXils.  Mr.  166. 

One  seised  of  lands  in  fee,  devises  part  thereof  to  B.  for  life,  and 
after,  by  the  same  will,  gives  to  C.  all  his  lands  not  before  particularly 
disposed  of;  by  this  devise  of  "all  lands,"  ifc.  the  Reversion  of  the 
part  given  for  life  passes  to  C.  PrectU.  Chan.  202.  See  title  H'iU. 

There  was  lessee  for  years,  remainder  for  life.  Reversion  in  fee, 
the  tenant  lor  life  died,  and  the  lessee  for  years  did  not  attorn  to  him 
in  the  Reversion;  yet  it  was  resolved,  that  it  passed  without  attorn- 
ment, and  he  might  bring  an  action  of  debt,  or  avow.  JJcil.  73.  See 
title  Jirornnimt. 

If  tenant  for  life,  and  he  in  Reversion,  join  in  a  lease  for  life,  or 
gift  in  tail,  rendering  rent,  it  shall  enure  after  the  death  of  tenant  for 
life,  to  him  in  Reversion.  1  //jAf.  214. 

The  particular  estate  for  life  or  years,  and  the  estate  of  him  in 
Reversion,  are  divers  and  distinct;  therefore  aid  may  be  prayed  of 
him  in  Reversion:  Yet  these  estates  have  relation  one  to  another.  3 
Sheti.  Mr.  220. 

Copyholder  for  life,  cannot,  by  forfeiture  or  otherwise,  destroy  the 
estate  in  Reversion:  And  he  who  hath  a  Reversion  cannot  be  put  out 
of  it,  imless  the  tenant  be  ousted  of  his  possession  also.  39  Hen.  6: 
Ploifd.  162:  Yclv.  1. 

Reversions  expectant  on  an  estate-tail,  are  not  assets,  or  of  any 
account  in  law,  because  they  may  be  cut  off  by  fine  and  recovery; 
but  it  is  otherwise  of  a  Reversion  on  an  estate  for  life,  or  years.  I 
hut.  173:  6  Rrji.  38.  See  title  .hseta. 

No  lease,  rent-charge,  or  estate,  is'c.  made  by  tenant  in  tail  in  re- 
mainder, shall  charge  the  possession  of  the  reversioner.  2  Lil.  448. 
But  as  no  statute  hath  made  any  provision  for  those  who  have  remain- 
ders, or  Reversions  on  any  esiate-tail  they  are  barred  by  a  recovery. 
10  Ke/i.  32.  See  title  Hecovery. 

There  were  no  Reversions  or  remainders  on  estates  in  tail,  at  Com- 
mon Law:  And  by  the  Common  Law,  no  grantee  of  a  Reversion 
could  take  advantage  of  any  condition  or  covenant  broken  by  the 
lessees  of  the  same  land;  but  by  statute,  gi  anlces  of  Reversions  may 
take  advantage  of  conditions  and  covenants  against  lessees  of  the 
same  lands,  as  fully  as  the  lessors  and  their  heirs;  and  the  lesst^s 
may  have  the  like  remedies  against  the  grantees  of  Reversions,  i^c. 
1  327.  See  mat.  32  H.  8.  r.  34:  .\nd  titles  Ctindiiion;  Lease. 

A  reversioner  may  bruig  an  action  on  the  case  for  spoiling  trees; 
so  for  any  injury  to  bis  Reversion,  he  may  have  this  action,  but  he 
cannot  have  trespass,  which  is  founded  on  the  possession.  3  J^cv.  209. 
333:  3  Co.  55. 

He  in  Reversion  shall  have  a  writ  of  entry  ad  commttnem  legem, 
where  tenant  for  life,  .  aliens  the  lands:  .■Vnd  writ  of  intrusion  after 
their  deaths,  l^c.  .A'crjAui.  Br.  461.  But  see  title  Recovery. 

How  to  plead  a  Reversion  in  fee.  2  Lutr.:  1 174. 

In  order  to  assist  such  persons  as  have  any  estate  in  remainder. 
Reversion,  or  expectancy  after  the  death  of  others,  against  fraudulent 
concealments  of  their  deaths,  the  sfiit.  6  .fan.  c.  18.  provides,  that  all 
persons  on  w!;ose  lives  any  lands  arc  holden,  shall,  (on  application  to 
the  Cotirt  cf  Chancery,  and  order  made  thereon,)  once  in  eveiT  year, 
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if  rcquireil,  be  pi  oduced  lo  the  court,  or  its  commissioners;  or,  upon 
Iiejflect  or  refusal,  ihey  shall  be  taken  to  be  actually  dea<l,  and  the 
person  cniiiled  to  such  expectant  estate  may  enter  upon  and  bold  the 
lands  and  tenements  till  the  party  shall  appear  to  be  living.  See  title 
l.ifi-Ealale. 
Reversions  in  Offices;  Vide  OJpcc. 

REVIEW,  Bill  or;  in  C/ianceru.  The  object  of  this  is  to  procure 
an  examination  and  reversal  of  a  <iecrce,  niacic  upon  a  former  bill, 
and  signed  by  the  person  holding  the  great  seal,  arid  inroUcd.  It  may 
be  brought  upon  error  of  law  appearing  in  the  body  of  the  decree 
itself,  or  upon  disco%ery  of  new  matter.  In  the  first  case  the  decree 
can  only  be  reversed  upon  the  ground  of  the  apparent  error;  as  if  an 
absolute  decree  be  made  against  a  person,  who,  upon  the  face  of  it, 
appears  at  the  time  to  have  been  an  infant.  A  bill  of  this  nature  may 
be  brought  without  leave  of  the  Court  previously  given.  But  if  it  is 
sought  to  reverse  a  decree  signed  and  inrulletl  upon  discovery  of 
some  new  matter,  the  leave  of  the  court  must  be  first  obtained;  and 
this  will  not  be  granted  but  upon  allegation,  upon  oath,  that  the  new 
matter  could  not  be  produced  or  used  by  the  party  claiming,  at  the 
time  when  the  decree  was  made.  If  the  Court  is  satisfied,  that  the 
new  matter  is  relevant  and  material,  and  such  as  might  probably  have 
occasioned  a  different  determination,  it  will  permit  a  bill  of  Review 
to  be  filed.  See  Mi//.  Trcai.  on  Chuncr.  Pii  adin^a  78;  and  the  authori- 
ties there  cited:  Sec  also  this  Dictionary,  title  Chancery;  Decree. 

.\  Billof  Review,  upon  new  matter  discovered,  has  been  permitted, 
even  after  an  affirmance  of  tlie  decree  in  Parliament;  but  it  may  be 
doubted,  whether  a  bill  of  review,  upon  error  in  the  decree  itself,  can 
be  brought  after  such  affirmance.  If,  upon  a  Bill  of  Review,  a  decree 
lias  been  reversed,  anollier  Bill  of  Review  may  be  brought  upon  the 
decree  of  reversal:  But  see  1  Crni.  417.  But  when  twenty  years  have 
elapsed  from  the  time  of  pronouncing  a  decree,  which  has  been 
signec^pnd  inrolied,  a  Bill  of  Review  cannot  be  brought:  and  after 
a  demurrer  to  a  Bill  of  Review  has  been  allowed,  a  new  bill  of  Re- 
view oo  the  same  ground  cannot  be  brought.  It  is  a  rule  of  the  Court, 
,  that  the  bringing  a  Bill  of  Review  shall  not  prevent  the  execution  of 
tlie  decree  impeached;  and  if  money  is  directed  to  be  paid  it  ought 
regularly  to  be  paid  before  tlie  Bill  of  Review  is  filed,  though  it  may 
afterwards  be  ordered  to  be  refunded.  Miif.  Treat.  79,  SO. 

In  a  bill  of  this  nature  it  is  necessary  to  state  the  former  bill,  and 
the  proceedings  thereon;  the  decree,  and  the  point  in  which  the  party 
exhibiting  the  Bill  of  Review  conceives  himself  aggrieved  by  it;  and 
the  ground  of  Law,  or  new  matter  discovered,  upon  which  he  seeks 
to  impeach  it;  and  if  the  decree  is  impeached  on  the  latter  ground, 
it  seems  necessary  to  state  in  the  bill  the  leave  obtained  to  file 
it,  and  the  fact  of  the  discovery;  though  it  may  be  doubted, 
whether  after  leave  given  to  file  the  bill  that  fact  is  traversable. 
The  bill  may  pray  simply,  that  the  decree  may  be  reviewed,  and 
reversetl  in  the  point  complained  of,  if  it  has  not  been  carried 
into  execution.  If  it  has  been  carried  into  execution,  the  bill  may 
also  pray  the  farther  decree  of  the  Court,  to  put  the  party  complain- 
ing of  the  fonner  decree,  into  the  situation  in  which  he  would  have 
been  if  that  decree  had  not  been  executed.  If  the  bill  is  brought  to 
review  the  reversal  of  a  former  decree,  it  may  pray  that  the  origi- 
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nul  decree  may  stand,  'l  lie  bill  may  also,  if  tlie  ori(;iiial  decree  has 
become  abated,  beat  the  same  lime  a  bill  of  Heiivoi-:  (See  titltf 
Kt-tiivor:)  A  supplenicmal  bill  may  likewise  be  added,  if  any  event 
has  happened  which  re<|iiivcs  it;  and,  pai  licularly,  if  any  person,  not 
a  pal  ly  to  the  oi  ii;inal  suit,  become;,  interested  in  the  subject,  he 
must  be  made  a  party  to  the  Bill  of  Review,  by  way  of  supplement. 
Mil/.  Treat.  80,  81. 

To  render  a  Bill  of  Review  necessary,  the  decree  sought  to  be  im- 
))cachcd  must  have  been  signed  and  inroUed.  If,  therefore,  this  has 
not  been  ilonc,  a  decree  may  be  examined  and  reversed  upon  a  spe- 
cies of  sup|>leniental  bill  in  naiurt  of  a  Bill  of  Hnifw,  where  any  new 
iiiattier  has  been  discovered  since  the  decree.  .\sa  decree  not  signed 
and  im  oUed  may  be  altered  upon  a  re-htaring,  without  the  assistance 
of  a  Bill  ofHe>iew,  if  there  is  sufficient  matter  to  reverse  it  appearing 
upon  the  former  proceedings;  the  investigation  of  the  deciee  must 
be  brought  on  by  a  petition  of  re-hearing;  and  the  office  of  the  supple- 
mental bin,  in  nature  of  a  Bill  of  Review,  is  to  supply  the  defect  which 
occasioned  the  decree  upon  the  former  bill.  It  is  necessary  to  obtain 
the  leave  of  the  Court  to  biing  a  supplemental  bill  of  this  nature; 
and  the  same  afiidavit  is  required  for  this  purpose,  as  is  necessary 
to  obtain  leave  to  bring  a  Bill  of  Review  on  discovery  of  new  matter. 
The  bill,  in  its  frame,  nearly  resenrbles  a  bill  of  Review;  except, 
that  instead  of  praying  that  the  former  decree  may  be  reviewed  and 
reversed,  it  prays  that  the  c.usc  may  be  heard  with  respect  to  the 
new  matter,  made  the  subject  of  the  supplemental  bill,  at  the  same 
time  that  it  is  re-heard  upon  the  original  bill;  and  that  the  plaintiiT 
may  have  such  relief  as  the  nature  of  the  case  made  by  the  supple- 
mental bill  requires.  Mi'f.  Treat  81 — 83. 

II  a  decree  is  made  against  a  person  who  had  no  interest  at  all  in 
the  matter  in  dispute,  or  had  not  such  an  interest  as  was  sufficient  to 
render  the  decree,  against  him,  binding  upon  sonte  person  claiming 
the  same,  or  a  similar  interest,  relief  may  be  obtained  against  crix>r  in 
the  decree  by  a  bill  in  the  nature  of  a  Bill  of  Review .  Thus,  if  a  de- 
cree is  made  against  a  tenant  for  life  only,  a  remainder-man  in  tail,  or 
in  fee,  cannot  defeat  the  proceedings  against  the  tenant  for  life,  but 
by  a  bill  shewing  the  error  in  the  decree,  the  incompetency  in  the 
tenant  for  life  to  sustain  the  suit,  and  the  accruer  of  his  own  interest; 
and  thereupon  praying  that  the  proceedings  in  the  original  cause  may 
be  reviewed,  and,  lor  that  purpose,  that  the  other  party  may  appear 
to,  and  answer  this  new  bill,  and  that  the  rights  of  the  parlies  may  be 
properly  ascertained.  A  bill  of  this  nature,  as  it  does  not  seek  to  al- 
ter a  decree  made  against  the  plaintitf  himself,  or  against  any  pcreon 
under  whom  he  claims,  may  be  filed  w  ithout  leave  of  the  Court.  Mi/f. 
Treat.  83. 

Review  or  Appe.ilof  Delegates,  Acommission  granted bythc 
King  to  certain  Commissioners,  iS'c  See  title  J/i/ieal  to  Rome. 

REVII.INO  CHURCH  ORDINANCES,  Is  a  positive  offence 
against  religion,  that  aflects  the  established  church;  and  the  reviling 
the  sacrament  of  the  Lord's  Supper,  is  punished  by  slats.  1  Ed.  6.  c. 
1:1  Eliz.  c.  I.  with  fine  and  imprisonment:  And  by  atat.  1  hliz.  c.  2. 
if  any  minister  shall  speak  any  thing  in  derogation  of  the  book  of  Com- 
mon Prayer,  he  shall,  if  not  beneficed,  be  imprisoned  one  year  (or  the 
first  offence,  and  for  life  for  the  second:  And  if  he  be  beneficed,  he 
shall  for  the  first  offence  be  imprisoned  six  months,  and  forfeit  « 
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yciir's  value  of  his  benefice:  for  the  second  offence  he  shall  be  depriv- 
ed, and  suffer  one  year's  imprisonment;  and  for  the  third,  shall,  in 
like  manner,  be  deprived,  and  sufi'er  impi  isoinneiit  for  lite.  And  U  anij 
licrson  whatsoever  shall,  in  plays,  sonRs,  or  other  open  words,  speak 
any  thing  in  dcro^alion,  defamiii;;,  or  dcspisihg  of  the  said  book,  or 
shall  forcibly  ijrevent  the  readin-j^  of  it,  or  cause  any  other  service  to 
be  used  in  its  stead,  he  sliall  forfeit  for  the  first  otTcnce  one  hundred 
marks;  for  the  second,  four  hundred;  and  lor  the  third  shall  forfeit  all 
his  goods  and  chattels,  and  suffer  imprisonment  for  life.  The  policy 
and  propriety  of  these  punishments,  even  ai  this  distance  from  the 
Reformation,  are  well  stated  bv  Black\ione.  i  Comm.  c.  i.fi.  S\. 

REVIVAL  1)1-  PKR.SONS  HAN..ED;  Sec  Ejcecution  of  Crimi- 
nals. 

RIiV^I\'INO,  A  word  metaphorically  applied  to  rents  and  actions, 
and  signifies  rcnewinj5  them  after  they  ore  extinguished.  t)f  which 
see  many  examples  in  Hr-.kc,  title  lit  vivinss  of  Rottn,  .'hiiona,  &c.  23. 
See  also'  19  Vin.  ..Ihr.  228 — 230. 

REVIVOR,  liiLL  of;  When  a  bill  hath  been  exhibited  in  Chan- 
cery, against  one  who  answers,  and  before  the  cause  is  heard,  or  if 
heard,  ancl  the  decree  is  not  inrolled,  either  party  dies,  or  a  female 
plainiifl'  marries;  in  these  cases  a  bill  of  Revivor  must  be  hi-ought. 

A  bill  of  Revivor  must  state  the  original  bill,  and  the  several  pro- 
ceedings thereon,  and  the  abatement:  It  must  shew  a  title  to  revive, 
and  charge  that  the  cause  ought  to  be  revived,  and  stand  in  the  same 
condition,  with  respect  to  the  parties  in  the  Bill  of  Revivor,  as  it  was 
in  with  respect  to  the  parties  to  the  original  bill,  at  the  time  the  abate- 
ment happened;  and  it  must  pray,  that  the  suit  may  be  revived  ac- 
cordingly. It  may  likewise  be  necessary  to  pray  that  the  dcleiidanC 
may  answer  the  bill  of  Revivor;  as  in  the  case  of  a  requisite  admis- 
sion of  assets,  by  the  representative  of  a  deceased  party.  In  this  case, 
if  the  defendant  doos  admit  assets,  the  cause  may  proceed  agaiitst  him 
on  an  order  of  Revivor  merely;  but  if  he  does  nt»i  make  that  admis- 
sion, the  cause  must  be  heard  for  the  purpose  of  obtaining  the  neces- 
sary accounts  of  the  estate  of  the  deceased  party,  to  answer  the  de- 
mands made  against  it  by  the  suit;  and  the  prayer  of  ihe  bill,  there- 
fore, in  such  cases,  usually  is,  r.ot  only  that  the  suit  may  lie  revived, 
but  also  ttiat  in  case  the  defendant  shall  nut  admit  assets,  to  answer 
the  purposes  of  the  suit,  those  accounts  may  be  taken;  and  so  far  the 
bill  is  in  the  nature  of  an  original  bill.  If  a  ticfendant  to  an  original 
bill  dies  before  putting  in  an  answer,  or  after  an  answer  to  which  ex- 
ceptions have  been  taken,  or  after  an  amendn^ent  of  the  bill,  to  wliich 
no  answer  has  been  given,  tlie  bill  of  Revivdf.  though  requiring  in 
itself  no  answer,  mu»t  pray  that  the  person,  against  whom  it  seeks  to 
revive  the  suit,  may  answer  the  original  biil,  or  so  much  of  it  as  the 
exceptions  taken  to  the  answer  of  the  fonnci'  defendants  extend  to, 
or  the  amendment  remaining  unanswered.  See  Mitf.  Trcul.  on 
Pleadings  in  Chancery.  70,  71;  and  the  authorities  there  referred  to. 

Upon  a  bill  of  Revivor  the  defendant  must  answer  in  eight  days 
after  appearance,  and  sulmiit  that  the  suit  shall  be  revived,  or  shew 
cause  to  the  contrary;  and  in  default,  unless  the  defendant  has  obtain- 
ed an  order  for  further  time  to  answer,  the  suit  may  be  revived  with- 
out answer,  by  an  order  made  upon  motion  as  a  matter  of  course. 
The  ground  for  this  is  an  allegation,  that  the  time  allowed  the  de- 
fendant to  answer  by  the  course  of  the  Court  is  expired,  and  that  no 
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answer  is  put  in;  ii  is  llicrefurc  presumed,  that  the  delendant  can 
shew  no  cause  against  reviving  the  suit  in  the  manner  prayed  by  the 
hill.  Mil/.  /'na(.  71,72. 

An  order  to  revive  may  also  Ik*  obtained,  in  like  manner,  if  the  de- 
fendant |)ut5  in  an  answer  subniitiing  to  the  Kcvivor;  or  even  without 
that  snbniission  if  he  shews  no  cause  agiir.st  the  Revivor.  Though 
the  suit  is  revived  of  course,  in  default  of  the  defendant's  answer 
wiinin  eivht  tl.  ys,  he  must  yet  put  in  an  answer  if  the  bill  requires 
it;  as  if  Ihe  bill  seeks  an  admission  of  assets,  or  calls  for  an  answer  to 
the  original  bill;  the  end  of  the  order  of  Revivor  being  only  to  put 
the  suit  and  proceedings  in  the  situation,  in  which  they  stood  at  the 
time  of  the  abatt-nient.  and  to  enable  the  plaintifl*  to  proceed  accord- 
ingly. And  no'.v.'Uhsianding  an  order  lor  Revivor  has  been  thus  ob- 
tained, yet  if  the  defendant  conceives  that  the  plaintiff  is  not  entiilcd 
to  revive  the  suit  against  him,  he  may  take  those  steps  which  are  ne- 
cessary to  prevent  the  farther  proceeding  on  the  bill;  and  though 
these  steps  should  not  be  taken,  yet  if  the  plaintiff  does  not  shew  a 
title  to  relive,  he  cannot  finally  have  the  benefit  of  the  suit,  when  the 
determination  of  the  Court  is  called  for  on  the  subject.  Mi'f.  Treat. 
7-2,  73. 

After  a  decree,  a  dffrm/ani  may  file  a  bill  of  Revivor,  if  the  plain- 
tiffs, or  those  standing  in  their  right,  neglect  to  do  it.  For  then  the 
rights  of  the  parties  are  ascertained,  and  plaintiffs  and  defendants  are 
equally  entitled  to  the  benefit  of  the  decree,  and  equally  have  a  right 
to  prosecute  it.  The  bill  of  Revivor,  in  this  case  therefore,  merely 
substantiates  the  suit,  and  brings  before  the  Court  the  parties  neces- 
sary to  see  to  the  e.\ecution  of  the  decree,  and  to  be  the  objects  of  its 
operation:  rather  than  to  litigate  the  claims  made  by  the  several  par- 
ties in  the  original  pleadings,  except  so  far  as  they  remain  undecided. 
In  the  case  of  a  bill  by  crediloi-s,  on  behalf  of  themselves  and  other 
creditors,  any  creditor  is  entitled  to  revive.  A  suit,  become  entirely 
abated,  may  be  revived  as  to  part  only  of  the  matter  in  litigation;  or 
as  to  part  by  one  bill,  and  as  to  tlie  other  part  by  another.  Thnsrif 
the  rights  of  a  plaintiff  in  a  suit,  upon  his  death,  become  vested,  part 
in  his  real,  and  part  in  his  personal  i-epresentativcs,  the  real  repre- 
sentative may  revive  the  suit  so  far  as  concerns  his  title;  and  the  per- 
sonal so  far  as  his  demand  extends.  Mi'/.  Trriit.  7",  74. 

When  the  interest  of  a  party  dying  is  transmitted  to  another,  in 
such  a  manner  that  the  transmission  may  be  litigated  in  a  Court  of 
Etjuity,  as  in  the  case  of  a  devise,  the  suit  cannot  be  revived  by  or 
against  the  person  to  whom  the  interest  is  so  transmitted;  but  such 
person,  if  he  succeeds  to  the  interest  of  a  plaintiff,  is  entitled  to  the 
benefit  of  the  former  suit;  and  if  he  succeeds  to  the  interest  of  a  de- 
fendant, the  plaintiff  is  entitled  to  the  benefit  of  the  former  suit 
against  him:  This  benefit  is  to  l>c  obtained  by  an  original  bill,  in  va- 
tiir,-  of  a  bill  of  Revivor.  A  bill  for  this  purpose  must  state  the  origi- 
nal bill,  the  proceedings  upon  it,  the  abatement,  and  the  manner  in 
which  the  inter  est  of  the  party  dead  has  been  ti'ansmiitcd;  and  it  must 
charge  the  validity  of  the  transmission,  and  state  the  rights  which 
have  accrued  by  it.  The  bill  is  said  to  be  original,  merely  for  want 
of  that  pri\'ity  of  title,  between  the  party  to  the  former  and  the  party 
to  the  latter  bill,  though  claiming  the  same  interest,  which  would 
have  permitted  the  continuance  of  the  suit  by  bill  of  Revivor.  There- 
fore, when  the  validity  of  the  alleged  transmission  of  interest  is  csta- 
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blished,  the  pany  to  the  new  bill  shall  be  equally  bound  by,  or  ha»'e 
advantaj^e  of,  the  proceedinj^s  on  the  orij^inal  bill,  as  it'  such  privity 
had  actually  existed:  And  the  suit  is  considered  as  pending,  from  the 
time  of  filing  the  original  bill;  so  as  to  save  the  Statute  of  I.imita- 
tionsi  to  have  the  advantage  of  compelling  the  defendant  to  answer, 
before  an  answer  can  be  compelled,  to  a  cross-bill;  and  every  other 
advantage  which  would  have  attended  the  institution  of  the  suit  by  the 
original  bill,  if  it  could  have  been  continued  by  bill  of  Revivor  merely. 
Milf.  Treat.  88,  89. 

If  the  interest  of  a  plaintiff  or  defendant,  suing  or  defending  in  his 
own  right,  wholly  determines,  and  the  same  property  becomes  vested 
in  another  person,  not  claiming  under  him,  the  suit  cannot  be  conti- 
nued by  a  bill  of  Revivor;  nor  can  its  defect  be  supplied  by  a  supple- 
mental bill,  but  the  benefit  of  the  former  proceedings  must  be  obtain- 
ed by  an  original  bill  in  the  nature  of  a  supplemental  bill.  Miif.  Trcui. 
89,  90. 

RliVOCATIOX,  Hrvocalio.Ti  The  calling  back  of  a  thing  granted; 
or  a  destroying  or  making  void  of  some  deed  that  had  existence,  un- 
til the  act  of  Revocation  made  it  void.  2  J.i/l.  J/ir.  485.  A  Revocation 
raay  be  either  general,  of  all  acts  and  things  done  before;  or  special, 
to  revoke  a  particular  thing:  And  where  any  deed  or  thing  is  revoked, 
it  is  as  if  it  never  had  been.  5  Rr/i.  90:  Pcr/i-.  ^  105.  In  voluntary  deeds 
and  conveyances,  there  are  frequently  provisoes  containing  power  of 
Revocation,  which  being  coupIe<I  with  an  use,  and  tending  to  pass  by 
raising  of  uses,  according  to  the  .v/u/.  27  Htii.  8.  r.  1 0.  arc  allowed  to 
be  good,  and  not  repugnant;  as  where  one  seised  of  an  estate  in  fee, 
covenants  to  stand  seised  thereof  to  the  use  of  himself  for  life,  and 
after  to  the  use  of  his  son  in  tail,  remaindcrovcr,  is'c.  w  ith  proviso  that 
he  may  revoke  any  of  the  said  uses;  now,  if  afterwards  he  revokes 
them,  he  is  seised  ag^iin  in  fee,  without  entry  or  claim:  liut  in  case  of 
a  feoffment  or  other  conveyance,  whereby  the  feoffee  or  grantee  is  in 
by  the  Common  Law,  such  proviso  would  be  merely  repugnant  and 
void.  1  Iiisl.  237.  See  title  Uses. 

Voluntary  estates  made  with  power  of  Revocation,  as  to  purchasers, 
are  held  in  equal  degree  with  conveyances  ntade  by  fi"aud  and  covin 
to  defraud  purchasers,  uiiiler  sral.  27  f'/iz.  c.  4:  3  jie/i.  82.  See  title 

Where  a  power  of  Revocation  is  reserve<l  for  a  man  to  dispose  of 
his  own  estate,  it  shall  always  have  a  favourable  construction;  but  it 
shall  be  taken  strictly  when  it  is  to  charge  the  estate  of  another.  2 
Fent.  250. 

If  power  is  reserved  to  a  man  to  revoke  a  deed  by  writing,  subscrib- 
ed and  scaled  in  the  presence  of  two  or  more  credible  witnesses:  if  he 
makes  his  will  in  writing,  without  making  any  express  Revocation, 
it  will  be  a  good  Revocation,  and  tlic  will  a  good  execution  of  the 
power.  Hob.Sl2:  Haym.  295.  But  sec  title  Puwrr. 

If  a  person  make  a  feofi'ment  in  fee,  or  levy  a  line,  iffc.  of  the  lands, 
before  the  deed  of  Revocation  is  executed;  these  amount  to  a  Revo- 
cation in  law,  and  extinguish  the  power  of  Revocation.  1  V,ui.  371: 

1  Keji.  1 1 1 .  Power  of  Revocation  may  lie  released;  and  «  here  a  man 

has  an  entire  power  of  Revocation,  and  he  suspends  or  extinguishes 
it  as  to  part,  he  may  revoke  as  to  the  residue,  if  tlie  conveyanct  was 
by  way  of  use;  but  not  where  a  condition  is  annexed  to  the  land.  I 
He/1.  174:  iMoor.  615. 

.\  will  is  revocable;  and  a  last  will  revokes  the  former:  .And  a  new 
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publicalion  of  ihe  fust  will,  if  made  in  due  form,  will  revoke  llie  last. 
I'crk.  479:  2  Sid.  2:  3  Mod.  207.  See  title  WiUs. 

Letters  of  attorney  and  other  aiitliorities  may  be  revoked,  by  the 
persons  Rivijij^  the  powers;  and  -da  they  are  revocable  in  their  nature, 
it  has  been  adjudged,  thai  they  may  be  revoked,  though  they  are  made 
irrevocable.  8  lic/i.  82:  ll'ood'x  Inet.  286.  These  Revocations  of  all 
powers  regularly  must  be  made  after  the  same  manner  they  ai-e  giv- 
en; and  there  ought  to  be  notice  to  the  party,  isfc.  But  if  once  the 
power  be  executed,  a  Revocation  after  will  come  too  late.  Dyer  210. 

A  warrant  of  attorney  from  a  defendant  to  appear  and  accept  a 
declaration  and  plead  for  the  defendant,  may  not  be  revoked  with  an 
intent  to  stay  the  plaintiff's  pioccedings;  but  the  defendant  on  good 
cause  shewn  to  the  Court  may  change  his  attorney,  so  as  lie  plead  by 
another  in  due  time.  2  Lill.  486. 

As  to  the  Revocation  of  Ltttert  of  Mministratim,  and  Pretenca- 
lions  to  benefices,  sec  those  titles. 

REVOCATIONK  PARLIAMENTI,  An  antient  writ  forrecal- 
ling  Parliament:  and  anno  5  Jid,  3.  the  Parliament  being  summoned, 
was  rcc;.lled  by  such  writ  before  it  met.  Prynn's  Animud.  on  4  Inni, 
fol.  44.  See  title  Parliament. 

REWARDS.  In  order  to  encourage  the  apprehending  of  certain 
felons.  Rewards,  and  immunities  are  bestowed  on  such  as  bring  them 
to  justice,  by  divers  statutes.  The  slat.  4  £5*  5  /T.  CJ*  M.  c.  8.  enacts. 
That  such  as  apprehend  a  highwayman,  (and  by  stai.  6  (Seo.  I.  c.  23.) 
highway  robbers  in  the  streets  of  London^  or  other  towns,  and  prose- 
cute him  to  conviction,  shall  receive  a  reward  of  40/.  from  the  pub- 
lic; to  be  paid  to  them  (or,  if  killed  in  the  endeavour  to  take  him, 
their  executors)  by  the  sheriff  of  the  county;  besides  the  horse,  fur- 
niture, arms,  money,  and  other  goods  taken  upon  the  person  of  such 
robber;  with  a  reservation  of  the  right  of  any  person  from  whom  the 
same  may  liave  been  stolen:  to  which  siii:.  8  Geo.  2.  r.  16.  superadds 
!0/.  to  be  paid  by  the  bundled  iiideninifieci  by  such  taking.  By  atal. 
6  fs"  7  W.  3.  c.  17:  15  Geo.  2.  r.  28.  persons  apprehending  and  con- 
victing any  oR'eiider  against  those  statutes  respecting  ihe  coinage, 
(shall  in  case  the  oBence  be  treason  or  felony)  receive  a  Reward  of 
forty  pounfis;  or  ten  pounds,  if  it  only  amount  to  counterfeiting  the 
copper  coin.  By  .stai.  10  1 1  /!'.  3.  c.  23.  any  person  apprehending 
and  prosecuting  to  conviction  a  felon  guilty  of  burglary,  house-break- 
ing, horsestealing,  or  private  larceny  to  the  value  of  5*.,  fr<mi  any 
shop,  warehouse,  coach-house,  or  stable,  shall  be  excused  from  all 
parish  offices:  (which  is  vulgarly  termed,  having  a  Tybuin-licket): 
And  by  sia!.  5  Jinn.  c.  31.  any  person  so  apprehending,  and  prosecut- 
ing a  burglar,  or  felonious  housebreaker,  (or,  if  killed  in  the  attempt, 
his  executoi-s.)  shall  also  be  entitled  to  a  Reward  of  40/.  By  mat.  6 
Geo.  1.  c.  23.  persons  discovering,  apprehending,  and  prosecuting  to 
conviction,  any  person  taking  Reward  for  helping  others  to  their  sto- 
len goods,  shall  be  intitlcd  to  40/. — By  xiai.  14  Geo.  2.  c.  6.  explained 
by  Stat.  15  Geo.  2.  c.  34.  any  person  apprehending  and  prosecuting  to 
conviction,  such  as  steal,  or  kill  with  intent  to  steal,  any  sheep,  lamb, 
bull,  cow,  ox,  steer,  bullock,  heifer,  or  calf,  shall  for  every  siicii  con- 
viction receive  a  Reward  of  10/. — Lastly,  by  sf<it.i.  16  Geo.  2.  e.  15:  8 
Gro.  3.  c.  15.  persons  discovering,  apprehending,  and  convicting  fe- 
lons, and  others,  being  found  at  iart^e  during  the  term  for  which  they 
are  ordered  to  be  transported,  shall  receive  a  Reward  of  20/. 

The  slats.  4      5  IV.  is  M.  c.  8:  6  i:f  7  W.  3.c.  17:  5  Jnn.  e.  31 : 
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together  with  nial.  3  Gto.  I.e.  IS.  J  4.  which  directs  the  method  of 
reimbursing  the  sherilfs,  ait  extended  to  the  county  palatine  of  Uur- 
ham^  by  stal.  14  Gro.  3.  c.  46. 

In  the  spirit  of  the  above  statutes,  the  «'«/«.  9  Gfo.  I.e. 22:  \0  Geo. 
2.  c.  32.  allow  a  recompence  of  50/.  to  persons  maimed  in  endeavour- 
ing to  apprehend  offenders  at;ainst  the  Black  act,  destroyers  of  sea- 
banks,  cutters  of  hopbinds,  and  fircrs  of  collieries.  And  by  stat,  19 
Geo.  2.  c.  34.  several  strong  regulations  are  made  for  recompensing 
persons  wounded  or  plundered  by  smugglers;  and  Rewards  of  50/.  are 
given  to  accomplices  in  smuggling,  discovei'ing  two  or  more  offen- 
ders; and  one  of  iOO/.  for  delecting  proclaimed  smugglers  in  ccrtaitt 
cases. 

REVVEY,  A  term  among  clothiers,  signifying  cloth  imevenly 
wrought,  or  full  of  Rewes.  See  stat,  43  Eliz.  cttft.  10. 

RHANDIR,  A  part  in  the  division  of  ll'iilfn  before  the  Conquesf: 
Every  township  comprehended  four  gavels,  and  every  gavel  had  four 
Rhandirs,  and  four  houses  or  tenements  constituted  every  Rhandir. 
Taijtor^a  Hist,  Gav.fi.  69. 

RIAL,  from  the  Span.  Rratr^  i  e.  Real  Money,  because  it  is 
stamped  with  the  Kind's  effigies:  In  En^'atid,  a  Rial  was  a  piece  of 
gold  coin,  current  for  10*.  in  the  reign  of  King  Htnry  VI.  at  which- 
time  there  were  Half  Rials  passing  for  5a-.  and  Quarter  Rials,  or  Rial 
Farthings,  going  for  2*.  6rf.  In  the  beginning  of  Queen  Elizabeth's 
reign,  golden  Rials  were  coined  at  15«.  a-picce;  and  3  Jac.  I.  there 
were  Rose  Rids  of  gold  at  30s.  Spur  Rials  at  I5s.  Loimdea's  Ettay 
on  Coins^tfl'  38. 

RIBAUD,  Fr.  Ribaulil,  RibaMus.]  A  rogue,  vagrant,  whore- 
monger, or  person  given  to  all  manner  of  wickedness:  jinno  50  E.  3. 
♦here  was  a  petition  in  parliament  against  Ribauds  and  stunly  beg- 
gars. 

RICE,  As  to  the  importation  of,  see  titles  Xavigalion  Mia;  Cut- 
toirnt  on  Merchandise. 

RIDKK-ROLL,  A  schedule,  or  small  piece  of  parchment,  ofter. 
added  to  some  part  of  a  roll,  record,  or  act  of  parliament. 

RIDGE-WASHED  KERSEY,  Kersey  cloth  made  of  fleece  wool., 
washed  only  on  the  sheep's  back.  See  stat.  35  E^liz.  c.  10. 

RIDING  .\RMED;  Sec  .Armour  and  .'Irms. 

RiDi."JG  Clebk,  One  of  the  si.t  Clerks  in  Chancery,  who  in  his 
turn,  for  one  year,  keeps  tiie  controlmeiit-books  of  all  grants  that 
pass  the  Great  Seal.  Blount. 

HiDiNos,  corrupted  from  Trithings.']  Are  the  names  of  the  parts 
or  divisions  of  Yorkshire,  which  are  three,  viz.  East-Riding,  West- 
Riding,  and  North-Riding,  mentioned  in  slut.  22  Hen.  8.  c.  5:  And, 
m  indictments  for  offences  in  that  county,  the  town  and  the  Riding 
must  be  expressed,  iJ'c.  West.  Syn-.b.  fi.  i.  See  1  Comm.  1 16:  and  this 
Dictionary,  titles  Ka/ie;  Registry  of  Deeds. 

RIENS  ARRE.\R,  A  plea  used  in  an  action  of  debt  for  arrear- 
ages of  account,  whereby  the  defendant  alleges  that  there  is  not/ring  is 
arrear.  Book  Jintr.  Sec  titles  .4cfou"';  hsiit;  Pleading. 

RiENS  Passe  per  le  Fait,  JVoihing  fiusses  by  the  Deed;  The  form 
of  an  exception  taken  in  some  cases  to  an  action.  Broke.  See  title 
Pleading. 

RiENs  PER  Descent,  The  plea  of  an  heir,  where  he  is  sued  for 
his  ancestor's  debt,  and  hath  no  land  from  him  by  Descent,  or  assets 
in  his  hands.  3  Cro.  151.  In  an  action  of  debt  against  the  heir,  whc 
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pleads  Riem/icr  Descent,  judgment  may  be  bad  presently;  and  when 
assets  descend,  a«irc  faciua  lies  against  tbe  heir,  ^Sc.  8  H<ti-  134. 
Sec  title  Hiir. 

UIEK  COUNTY,  Hi:tro  Cumiiatua,  from  tbe  I'r.  jirrear,  i.  e.  /iss- 
.fnsr.]  Is  opposed  to  full  aiul  open  county;  and  appears  to  be  some 
public  place,  which  the  sherifi'  appoints  for  receipt  of  the  King's 
money,  after  the  end  of  his  county-court.  See  utat.  2  Ed.  3.  c.  5:  and 
also  Hal.  U'rsl.  2.  13  Jid.  I.  c.  38:  J-'l<tu,  I.  i.  c.  67. 

RU'KL.VKE,  from  the  Saxon,  rii/c,  ra/tina.^  To  take  away  any 
thing  by  force;  from  whence  comes  our  Jin^lihh  word  rijie.  Leg.  Hen. 
1.  c.  57. 

HU  l-  LUAR,  A  slight  wound  in  the  flesh.  FUta,  lib.  1.  c.  41. 

RICillT,  Juii.\  In  general  signification,  includes  not  only  a  Right 
lor  which  a  writ  of  Right  lies,  but  also  any  title  or  claim,  either  by 
virtue  of  a  condition,  mortgage,  or  the  like,  for  which  no  action  is 
given  by  la>v,  but  only  an  entry.  Co.  l.iti.  I.  3.  c  8.  §  445. 

There  is  jiiu  /m/irietaiin,  a  Right  of  property,  ya.«  flostemionU,  a 
Right  of  possession;  and  Jiu  /iro/irieiatin  CJ"  /luf^sesaiomn,  a  Right  both 
of  properly  and  possession;  and  this  was  antiently  called  jus  du/i/ka- 
luin:  I'or  example,  if  a  man  be  disseised  of  an  acre  of  land,  the  dis- 
scissce  hath  Jua  /iro/irietaiis^  llie  disseisor  hath  Jus  /iossts.\iottis;  and  if 
the  disseisee  release  to  tbe  disseisor,  he  hath  Jus  firojtrkfaiis  isf  ftos- 
sesstoni-1.  Co.  Liti.  I.  3.  §  447.  See  'Jlrlr. 

Jus  est  sextufilex.  1.  Jus  reeufierandi.  2.  Inlrandi.  3.  Habendi. 
4.  Relinendi.  3.  Percifiitndi.  6.  Jit  /lossidendi .  8  Co.  Ed.jtltham^s  case. 

The  disseisor  has  only  the  naked  possession,  because  the  disseisee 
nwy  enter  and  evict  him;  but  against  all  other  persons  the  disseisor 
has  Right,  and  in  this  respect  only  can  be  said  to  have  the  Right  of 
possession;  for  in  respect  to  the  disseisee,  he  has  no  right  at  all  But 
when  a  descent  is  cast,  the  heir  of  the  disseisor  has  Jus  fiosscssiotiis, 
because  tbe  disseisee  cannot  enter  upon  his  possession,  and  evict  him, 
but  is  put  to  his  real  action,  being  the  freehold  c;.st  upon  the  heir. 
The  notions  of  the  law  do  make  tliis  title  to  him,  that  there  may  be 
a  person  in  being  to  do  the  feudal  duties,  to  fill  the  possession,  and 
to  answer  the  actions  of  all  persons  whatever;  and  since  it  is  the  law 
that  gives  him  this  Right,  and  obliges  him  to  these  duties,  antecedent 
to  any  act  of  his  own,  it  must  defend  such  possession  from  the  act  of 
any  other  person  whatever;  till  such  possession  be  evicted  by  judg- 
ment; which  being  also  the  act  of  law  may  destroy  the  heir's  title. 
(iilb.  Ten.  18.  See  fui  ther,  titles  Kstair;  Pn-perty;  Kilease;  Title. 

'l"here  is  also  a  present  and  future  Right;  a  Jus  in  re,  which  may 
be  granted  to  a  stranger;  and  what  is  called  a  naked  Right,  or  Jus  ad 
rem,  where  an  estate  is  turned  to  a  Right,  on  a  discontinuance,  is'c. 
Co.  JJtt.  345. 

Right  doth  also  include  an  estate  in  esse  in  conveyances;  and  there- 
fore if  tenant  in  fee-simple  makes  a  lease  and  release  of  all  his  Right 
in  the  land  to  another,  the  whole  estate  in  fee  passes.  Wood's  Inst, 
115,116. 

Sir  Edward  Coke  tells  us.  That  of  such  an  high  estimation  is 
Right,  that  the  law  preserveth  it  from  death  and  destruction;  trodden 
down  it  may  be,  but  never  trodden  out:  And  there  is  such  an  extreme 
enmity  between  an  estate  gained  by  wrong  and  an  antient  Right,  that 
the  Right  cannot  possibly  incorporate  itself  with  the  estate  gained  by 
wrong.  1  Inst.  279:  6  Bep.  70:  8  Jie/i.  105.  A  Right  may  sometimes 
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i?leep,  diough  il  never  dies;  a  long  possession,  exceeding  the  memory 
of  man,  will  make  a  llighl;  and  if  two  persons  are  in  possession  by 
divers  lilies,  the  law  wi;l  adjudge  ilie  possession  in  him  lhat  halli  the 
Uiglu.  Co.  Liti.  478:  5  Ijtt.  §  158:  When  iheie  is  no  remedy,  there 
is  presumed  l<>  be  no  Uighl  by  law.  I'augh.  38. 

Kh-.ht  Close,  Writ  of;  See  title  Hcccj,  U'ril  of  Hii^^/n. 

Right  CLost;,  secundum  Camiietudiiiem  .l/unrrrV.]  A  writ  which 
lies  fin-  ihe  King's  tenants  in  aiitient  demesne,  and  others  of  a  simi- 
lar nature,  to  try  the  Kight  of  their  lands  and  leneniems  in  the  court 
ofUie  lord  exclusively.  Sec  11 W/. 

UlGMT  IN  Cot'Hi;  hee  Jitcius  in  Curia. 

Rights  and  Liberties;  .Sec  title  J.i/icriu. 

RIN  E,  Saxon,  Wi/nc]  A  water-course,  or  little  stream,  which  rises 
high  with  Boods. 

lUNGA,  A  military  girdle;  from  the  Sax.  Hing,  i.  e.  annulus  circu- 
lu.H,  because  it  was  girt  round  the  middle:  Uut,  according  to  Bracton, 
Ringa  cniin  dicuntur  i/uoU  rcnes  circumdantf  widt:  dicitur  accingerc  gta- 
dio.  Bract,  lib.  1.  c.  8. 

RINGHE.-\U,  An  engine  used  in  stretching  of  cloth.  See  stat. 
+3  KHz.  c.  10. 

RINGILDKE.  A  kind  of  bailiff  or  serjeant;  and  such  hiingyl  sig- 
nifies in  ll'cls/i.  Churt.  Hen.  7. 

RIOT; 

Rout;  and  Unl.vwful  ,\sskmbly. 

Riot,  Riota  and  liiotuvif  from  the  Trench,  Riotte;  quod  non  solum 
rixam  ^  jurgium  ai^nijicttl.,  ncd  vinculum  etium,  t/uo  /tlura  in  unumy 
fii.iciculorum  insiur^  colligantur.'^  The  forcible  doing  of  an  unlawful 
thing  by  threcy  or  more  persons  assembled  together  for  that  purpose. 
IVi'fit.  Symbol,  /mri  2.  title  Indictmemny  §  65. 

The  difference,  between  a  Riot,  Rout,  and  unlawful  Assembly,  see 
in  Lamb.  Kirni.  lib.  2.  c.  5:  Kiccliin  19;  the  latter  of  whom  gives  these 
cx.implcs  of  Riots;  the  breach  of  inclosures,  banks,  conduits,  parks, 
ponncls,  houses,  barns,  the  burning  of  stacks  of  corn,  l^c.  Lumb.  ubi 
Kuftra,  mentions  these;  to  beat  a  man,  to  enter  upon  a  possession  for- 
cibly. Cowfll. 

I.  What  are  considered  as  Jiiotsj  Uouri^yand  unlaiv/ul  Assemblies, 
at  Common  Law. 
II.  The  Punishment  of  these  Offences:  And  the  Provisicus  against 
them,  by  statute  Law. 

I.  Holt,  Ch.  J.  in  delivering  the  opinion  of  the  Court,  said.  That 
the  books  are  obscure  in  the  definition  of  Riois,  and  that  he  took  it, 
lhat  it  is  not  necessary  to  say,  they  assembled  for  that  purpose;  but 
there  must  be  an  unlawful  assembly;  and  as  to  -what  act  will  make  a 
Riot  or  trespass,  such  an  act  as  will  mukc  a  trespass  will  make  a 
Kiot;  as,  if  a  number  of  men  assemble  with  arms,  in  terrorem  /tojudi, 
though  no  act  is  done;  so  if  three  come  out  of  an  alehouse,  and  go 
armed.  II  Mod.  116,  117.  See  Hob.9\. 

Haii'kins  says,  a  Kiol  seems  to  be  a  tumultuous  disturbance  of  the 
peace  by  three  persons,  or  more,  assembling  together  of  their  own 
authority,  with  an  intent  mutually  to  assist  one  another  against  any 
who  shall  oppose  them  in  the  execution  of  some  enterprise  of  a  prt 
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vate  nature;  and  afterwards  actually  executing  the  same  in  *  ^iolcnr 
turbulent  manner  to  the  lerrni  ot  (lie  people,  whether  the  act  intend- 
ed was  of  i-.self  lawful  or  unlawful.  1  Huu-A:  P.  C.  c.  65.  §  1. 

A  hou>  hcenis  to  be,  according;  to  tlie  tjeneral  opinion,  a  disturbance 
of  the  pci.ce  by  persons  assembling  tOKcther  with  an  intent  to  do  a 
Ihinj;,  which,  if  it  be  executed,  will  make  them  Kiolers,  and  actually 
making  u  motion  towards  the  execution  thereof;  but,  by  some  books, 
the  motion  of  a  Uiot  is  confined  to  such  assemblies  only  as  arc 
occasioned  by  some  giievance  common  to  all  the  company,  as  the 
inclosure  of  land,  in  which  they  all  claim  a  right  of  common,  t^r. 
However,  inasmuch  as  it  generally  agrees  with  a  Riot,  as  to  all  the 
rest  of  the  above-mentioned  paiticulars,  requisite  to  constitute  a  Riot, 
except  only  in  this,  that  it  may  be  a  complete  offence  without  the 
execution  of  the  intended  enterpi  ise,  it  seems  not  to  require  any 
larther  explication.  1  Ha^k.  f.  C.  c.  65.  %S. 

An  uiilmtful  .issembly,  according  to  the  common  opinion,  is  a  dis- 
turbance of  the  peace  by  persons  barely  assembling  together,  with  an 
intention  to  do  a  thing,  which,  if  it  was  executed,  would  make  them 
rioters,  but  neither  actually  executing  it,  nor  making  a  motion  toward 
the  execution  of  it;  but  (says  Haivkinfi')  this  seems  to  be  much  too 
narrow  a  definition;  for  any  meeting  whatsoever  of  great  numbers  of 
people,  with  such  circumstances  of  terror,  as  cannot  but  endanger  the 
public  peace,  and  raise  fears  and  jealousies  among  the  King's  sub- 
jects, seems  properly  to  be  called  an  Unlawful  Assembly;  as  where 
great  numbers,  complaining  of  a  coinmon  grievance,  meet  together 
armed  in  a  warlike  manner,  in  order  to  consult  together  concerning 
the  most  proper  means  for  the  recovery  of  their  interests;  for  no  one 
can  foresee  what  may  be  the  event  of  such  an  assembly.  1  Maivk.  P. 
C.  c.  65.  §  9. 

'I'hesc  offences  are  thus  defined  and  distinguished  by  Blackatone: 
An  Uniuivful  jtn^^emblu  is,  when  three  or  more  do  assemble  tliemsclves 
togeiher  to  do  an  unlawful  act,  as,  to  pull  down  inclosures,  to  desli-oy 
a  warren,  or  the  game  therein;  and  part,  without  doing  it,  or  making 
any  motion  towards  it.  5  Inst.  176.  A  Kwl  is  where  three  or  more 
meet  to  do  an  unlawful  act  upon  a  common  quarrel;  as,  forcibly 
bre..king  down  fences,  upon  a  right  claimed  of  common,  or  of  way, 
and  m..kc  some  advances  towards  it.  Bro,  Abr.  title  Ri<jt  I,  5.  A  Riot., 
is  where  three  or  more  actually  do  an  unlawful  act  of  violence,  either 
with  or  without  a  common  cause  or  <juarrel:  3  Inftt.  176:  As  if  they 
beat  a  man,  or  hunt  and  kill  game  in  another's  park,  chase,  warren, 
or  liberty:  or  do  any  other  unlawful  act,  as  removing  a  nuisance  in  a 
violent  and  tumultuous  manner.  4  Comm.  r.  Il./i.  146. 

If  a  man  be  in  his  house,  and  he  hears  that  J.  H.  will  come  to  bis 
house  to  beat  him,  he  may  well  make  an  assembly  of  people  of  his 
fi'iends  and  neighbours  to  assist  and  aid  hini  in  sale  keeping  his  per- 
son. Per  Fineujc,  Ch.  Jus.  Br.  Kiijis,/il.  1.  cites  21  Hen.  7.  39. 

But  if  a  man  be  menaced  or  threatened,  that  if  he  comes  to  the 
market  of  B.  or  to  11'.  that  he  shall  be  beat,  he  ci  nnoi  make  an  as- 
sembly of  peoi)le  to  assist  him  to  go  there,  antl  this  in  safeguard  of 
his  person;  fur  he  need  not  go  there,  and  he  may  ha^e  remedy  by 
surety  of,tlic  peace;  but  the  house  of  a  man  is  to  him  his  castle  and 
his  defence,  unti  where  he  properly  ought  to  abide,  fJV.  Br.  Riots,  fit. 
1.  cites  21  H..r.  39. 

Htfmkins,  citing  the  above  qat,  refn^rks,  That  such  violent  methods 
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^;annot  but  be  aiiended  with  the  danger  of  raisins;  tumults  and  disor- 
ders to  the  disturbance  of  the  public  peace. — Though  a  man  iiiay 
ride  with  arms,  yet  lie  cannot  take  two  with  him  to  delend  himself, 
even  ihou);h  his  life  is  threatened;  for  he  is  in  the  protection  of  tlic 
law,  which  is  sufficient  for  his  defence.  See  1  Hawk.  P.  C.  c.  65.  § 
10:  Dall.J.c.  137:  II  Ahd.  116.  117. 

If  a  number  of  people  be  assembled  toj^ether  in  a  lawful  manner, 
and  upon  a  lawful  occasion,  as  for  electing  a  Mayor,  or  the  like,  and 
durini;  the  assembly  a  sudden  affray  happeiis,  this  will  not  make  it  a 
Riot  abiniiio;  but  it  is  only  a  common  affray.  Lit.  Kaym.  965. 

If  a  number  of  people  assemble  in  a  riotous  manner  to  do  an 
unlawful  act,  and  a  person,  who  was  upon  the  phicc  before  upon  a 
lawful  occasion,  ar.tl  not  privy  to  their  first  desijjn,  comes  and  joins 
himself  with  them,  he  will  be  guilty  of  a  Riot  equally  with  the  rest, 
irf.  Raijm.  liifl.  965. 

If  several  are  assembled  lawfully  without  any  ill  intent,  and  an 
affray  ha|)pens,  none  are  g'iil;y  but  such  as  act;  but  if  the  assembly 
was  originally  unlawful,  the  act  of  one  is  imputable  to  all.  Fcr  Holt, 
Ch.  J.  2  tiatk.  595. 

It  seems  agreed,  that  if  a  number  of  persons,  being  .met  together 
at  a  fair,  or  market,  or  church-ale,  or  any  other  lawful  and  innocent 
occasion,  happen  on  a  sudden  quarrel  to  fall  ioi;elher  by  the  ears,  they 
are  not  guilty  of  a  Riot,  but  of  a  sudden  affray  only,  of  whidi  none  are 
guilty,  hut  those  who  actually  engage  in  it;  because  the  ilesign  of 
their  meeting  was  innocent  and  lawful,  and  the  subsequent  breach  of 
the  peace  happened  unexpectedly  without  any  previous  intention  con- 
cerning it;  yet  it  is  said  tnat  if  persons  innocently  assemble  together, 
do  afterwards,  upon  a  dispute  happening  to  arise  among  them,  form 
themselves  into  parties,  with  promise  of  mutual  assistance,  and  then 
make  affray,  they  are  guilty  of  a  Riot;  because,  upon  their  confederat- 
ing together  with  an  intention  to  break  the  peace,  they  may  as  pro- 
perly be  said  to  be  assembled  together  for  that  purpose  from  the 
time  of  such  confederacy,  as  if  their  first  coming  together  had  been 
on  such  a  design;  however,  it  seems  clear,  that  if,  in  an  assembly  of 
persons  met  together  on  any  lawful  occasion  whatsoever,  a  sudden 
proposal  shall  be  started  of  going  together  in  a  body  to  pull  down  a 
house  or  inclosure,  or  to  do  any  other  act  of  violence,  to  the  dis- 
turbance of  the  public  peace,  and  such  motion  be  agreed  to  and 
executed  accoitlingly,  the  persons  concerned  cannot  but  be  Roiiers, 
because  their  assoriating  themselves  together  for  such  a  new  per- 
pose  is  no  way  extenuated  by  their  having  met  at  first  upon  another. 
\  Hawk.  F.C.c.6s.%3. 

II.  The  punishment  of  unlawful  Assemblies,  if  to  the  number  of 
twelve,  may,  as  hereafter  fully  noticed,  he  capital;  according  to  the 
eircumstanccs  that  attend  them;  but  from  the  number  of  (Anv  to 
eleven,  is  by  fine  and  imprisonment  only.  The  same  is  the  case  in 
Riots  and  Routs  by  the  common  law;  to  w  hich  the  pillory,  in  veiy 
enormous  cases,  has  been  sometimes  superadded  4  Comm.c.  1 1. 

By  statute  ii  E.  3.  c.  I.  Justices  of  the  peace  have  power  to  re- 
strain Rollers,  SJ'c.  to  arrest  and  imprison  them,  and  cause  them  to  be 
duly  punished.  By  stai.  \1  R.%.  c.  8  the  shcrifl,  ..iii;  other  the  King's 
miiiisters,  generally  have  power  to  urrest  Rioters  with  force  And  by 
slat.  IS  H.  4.  c.  7.  any  two  justices,  together  with  the  sheriff  ev 
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under-sheriff  of  the  county.  mi:y  come  whh  the  /jo«/{r  comitatus  if 
need  bc»  and  suppress  uny  Kiot,  Assembly,  or  Ront,  arrest  the 
Uioicrs,  and  record,  upon  tl.e  spot,  the  naune  and  circumstances  of 
the  whole  transaction;  which  recttrd  ;ih)nc  shall  be  a  sufficient  con- 
viction of  the  offenders:  And  if  the  offeiKlcrs  are  departed,  the  said 
Jusiiccs,  oi'r.  shall  within  a  month  after,  make  inquiry  thereof,  imd 
hear  and  determine  the  same;  and  if  the  truth  cannot  be  found,  then, 
within  a  further  month,  the  justices  and  sheriffs  are  to  certify  to  the 
King  and  council,  c^c.  on  default  whereof  the  justices,  isfc.  shall  for- 
feit 100/. 

These  statutes  are  undcrstoo<l  of  preat  and  notorious  Riots:  And 
the  record  of  the  Riot  within  the  view  of  the  ju-^tices,  by  whom  it  is 
recorded,  is  such  a  conviction  as  cannot  be  traversed,  the  paities 
beini^  concluded  thereby;  but  they  may  take  advantage  of  the  insuffi- 
ciency of  the  rcc:)r<K  if  ihc  justices  have  not  pursued  the  statute,  ijfc. 
It  is  said  that,  the  offenders  being  convicted  upon  the  record  of  their 
offence,  in  the  presence  of  the  justices,  ought  to  be  sent  immediately 
to  gaol,  till  they  pay  a  fine  assessed  by  the  same  (ustices;  which  fine 
is  to  be  estreated  into  the  exchequei ;  or  the  justices  may  record  stich 
Riot,  and  commit  the  ofienders,  and  after  certify  the  record  into  R. 
or  to  the  assizes  or  sessions:  If  the  offenclers  are  gone,  then  the 
justices  siiall  inquire  by  a  juiy;  and  the  Riot  being  found,  they  arc  to 
make  a  record  of  it,  and  fine  them^  or  receive  their  traverse,  to  be 
sent  by  the  justices  to  the  ni-At  quarter  sessions,  or  into  the  King's 
Bench,  to  be  tried  according  to  Ldw.  Daif.  200,  201,  202. 

It  hath  been  adjudged,  that  where  Rioters  are  convicted  upon  the 
view  of  two  jus;iccs,  the  sheriff  must  be  a  party  to  the  inquisition  on 
the  star.  13  M  w.  4.  r.  7.  But  if  they  disperse  themselves  before  cof»- 
victioii,  the  sheriff  need  not  l>c  a  party;  for  in  such  case  the  two 
justice^  may  make  the  inquisition  without  them;  and  this  is  firo 
domino  Htgc:  And  if  the  justices  neglect  to  make  an  inquisition 
within  a  month  after  tiie  Roit,  they  are  liJile  to  the  penalty  for  not 
doing  it  within  that  lime;  but  the  la.pse  of  the  month  doth  not  deter- 
mine their  authority  to  make  an  inquisition  afterwards.  2  Salk.  592. 

In  the  interpretation  of  the  above  srat.  13  lifn.  4.  c.  7.  it  hath  also 
been  holden,  that  ..11  persons,  noblemen  and  other,  except  women, 
clergymen,  pcrsoiis  decrepit,  and  infants  uhder  fifteen,  are  bound  to 
attend  the  justices,  in  suppressing  a  Riot,  upon  pain  of  fine  and  im- 
prisonment: And  that  any  batter)-,  wounding,  or  kiilitig  the  Rioters, 
that  may  happen  in  suppressing  the  Riot,  is  jusiiliable.  1  Hul.P.  C. 
495:  I  'h'awk.  P.  C  c.  65.  §  20,  21. 

On  the  above,  Blacksr'jnr  remarks,  tliat  ourantient  law  seems  pretty 
well  to  ha\  c  guarded  against  any  violent  breach  of  the  public  peace; 
especially  as  any  Riotous  Assembly,  on  a  public  or  general  account,  ^ 
as  to  rc{lress  grievances,  or  pull  down  all  inclosures,  and  also  resist- 
ing the  King's  force,  if  sent  to  keep  the  peace,  may  amount  to  overt 
acts  of  high  treason,  by  levying  war  against  the  King. — This  obser- 
vation w  ill  appear  confirmed,  by  a  statement  of  the  follow  ing  statutes, 
(ilso  made  on  jhis  subject-  And  see  further  1  //awA.  P.  C.  c.  65. 

Rioters  convicted  on  view  of  two  justices,  and  of  the  sheriff  of  the 
county,  are  to  be  fined  by  the  two  justices  and  the  sheriff;  and  if  the 
sheriff  do  not  join  in  setting  the  fine,  it  is  error;  for  the  statute  re- 
quires that  he  should  be  joined  with  the  justices  in  the  w  hole  pro- 
ceedings. Kaym.  386.  By  slat,  2  Hen.  s.st.  I.e.  8.  If  the  Justices 
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make  defaiill  in  inquiring;  of  a  Riot,  at  the  instance  of  the  party  griev- 
eil.  thf  Kini^'s  crimmission  shall  be  issued  ir>  inquire  as  well  of  llie 
Kio.s  .»s  of  ihe  default,  by  sufficient  and  inditicrenl  men  of  the  comity, 
at  Uic  discretion  of  the  chancellor;  and  in  rase  the  sheriff*  is  in  de- 
fault, the  coroners  shall  make  the  panel  of  inquest  upon  the  said 
commission,  which  is  returnable  into  the  chancery,  t^fc.  ai»:i  by  this 
statute  heinous  Kiotcrs  are  to  suffer  one  year's  imprisonment. 

The  lord  chancellor,  havinj;  knowlcdi^e  ol' a  Hiot,  may  send  the 
Kinii;'b  writ  to  the  justices  of  peace,  and  to  the  sheriff"  of  the 
county,  t3*( .  requirtn*^  them  to  piu  the  statute  in  execution;  and  the 
chancellor,  upon  complaint  made,  that  a  dangerous  Rioter  is  fled 
into  places  unknown,  and  on  auei^estion,  under  the  seals  of  two 
justices  of  peace  and  the  sheriff",  (hat  the  common  fame  runneth  in 
the  county  of  the  Riot,  may  award  a  ra/iias  against  the  parties,  re- 
turnable in  chancery  upon  a  certain  day,  and  afterwards  a  writ  of 
procia million,  returnable  in  the  Kini;*s  Uench,  i^c.  Stat.  2  //.  5.  st.  I. 
c.  9:  8  //.  fi.  f.  U. 

Where  Riots  iire  commiued,  the  sheriff",  upon  a  precept  directed 
to  him,  is  to  return  twenty-fonr  persons,  dwelling  within  the  county, 
to  inquire  thereof,  iJfr.  -Vm'.  10  /ft-n.  7.  c.  \Z. 

A  mayor  and  aldcrnran  of  a  town  making  a  Riot,  arc  punishable  in 
theii  natural  capacities;  but  where  they  have  countenanced  danger- 
<ms  Uiois.  within  thuii  precincts,  their  liberties  have  heel  seised,  or 
the  corporation  fined.  3  C'r'>.252:  Dad.  204.  326.  Women  maybe 
punished  :.s  Rioici-s;  but  infants  under  the  a^e  of  fourteen  years  arc 
not  punishable.  Dati.  ."25:  Wo'td'n  Inst.  429. 

The  riotous  assemblini^  of  twc/vr  persons,  or  more,  and  not  dis- 
persiiii^  upon  proclamation,  was  first  m^de  hijrh  treason  by  siaf.  3  & 
4  Ju/iif.  6  c.  5.  when  the  King  w^js  a  minor,  and  a  chansje  in  reliijion 
to  be  effected:  but  that  statute  was  repealed  by  sfat.  I  Mar.  c.  1. 
amont^  the  oiher  treasons  created  since  the  25  J'ld.  3.  though  the 
prohibition  was  in  substance  re-enacted,  with  an  inferior  degree  of 
punishment  by  sfat.  1  Atar.  nt.  2.  c.  12.  which  made  the  same 
offence  a  sint^le  felony.  These  st.itutes  specilied  and  particularized 
the  nature  of  the  Riots  they  meant  to  suppress;  as  for  example,  such 
as  were  set  on  foot  with  intention  to  ofi'er  violence  to  the  privy 
cotmcil,  or  to  change  the  laws  of  the  kingdom,  or  for  certain  other 
spfcific  purposes:  in  which  cases,  if  the  persons  were  commanded  hy 
proclamation  to  disperse,  and  they  did  not.  it  was  by  the  statute  of 
AJarti  made  felony,  but  within  ihe  Ijei.etit  of  clergy;  and  the  act  also 
indemnified  the  peace-officers  and  their  assistants,  if  they  killed  any 
of  the  mob  in  endeavouring  to  suppress  such  Riot.  This  was  thought 
a  necessary  security  in  that  san<jutnary  reign,  when  popery  was  in- 
tended to  be  re-established,  whicii  was  like  to  produce  great  dis- 
contents; but  at  first  it  was  made  only  for  a  year,  and  was  afterwards 
continued  for  that  Queen*s  life.  And  by  stat.  I  FMz.  c.  I(>.  when  a 
reformation  in  religion  was  to  be  once  more  attempted,  it  was  re- 
vived and  continued  during  her  life  also;  and  then  expired.  From  the 
accession  of  James  1.  to  the  death  of  Queen  yinnc-i  it  was  never  once 
thought  expedient  to  revive  it:  but,  in  the  first  year  of  f^^irg-r  I.  it 
was  judged  necessary,  in  order  to  support  the  execution  of  the  act 
of  settlement,  to  renew  it,  and  at  one  stroke  to  make  it  perpetual, 
with  large  additions.  l"or,  whereas  the  former  acts  expressly  defined 
iand  specified  what  should  be  accounted  a  Riot,  the  statute  1  (fro.  \. 
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..  c.  5.  enacts,  generally,  That  if  any  persons,  to  the  number  of 
twelve,  arc  unliiwfuHy  assembled,  to  the  dislurlance  of  the  peace,  and 
any  one  justice  of  the  peace,  sheriff,  under-sheriff,  or  mayor  of  a 
town,  shall  think  proper  to  command  them  by  proclamation  to  dis- 
perse, if  they  contemn  his  orders,  and  continue  tofjelher  for  one  hour 
aftcrwaids,  such  contempt  shall  be  felony  without  benefit  of  clergy. 
And  farther,  if  the  rcatljni;  of  the  proclamation  be  by  force  opposed, 
or  the  reader  be  in  any  manner  wilfully  hindered  from  the  reading  of 
It,  such  opposers  and  hinderers  arc  felons  without  Iwnefit  of  clergy: 
and  all  persons  to  whom  such  proclamation  oug/ii  to  havr  been  madr, 
and  knowing  of  such  hindrance,  and  not  dispersing,  are  felons  with- 
out benefit  of  clergy.  There  is  in  this  act  also  an  indemnifying  clause, 
in  case  any  of  the  mob  be  unfortunately  killed  in  the  endeavour  to 
disperse  them;  and,  by  a  subsequent  clause,  if  any  person,  so  riotously 
assembled,  begin,  even  before  proclamation,  to  pull  down  any  church, 
chapel,  rnecting-hcuse,  dwelling-house,  or  out-houses,  ihey  shall  be 
felons  without  benefit  of  clergy:  and  inhabitants  of  towns  and  hundreds 
are  to  yield  damages  for  rebuilding  or  reparation,  to  be  levied  and 
paid  in  such  manner  as  money  recovered  against  the  hundred,  by 
persons  robbed  on  the  highway,  LTr.  (and  see  as  to  the  mode  of  levy- 
ing such  money,  i  Term  He/i.  K.  B.  541.)  Prosecutions  on  this  act 
are  to  be  commenced  within  one  year  after  the  offence:  This  statute, 
being  wholly  in  the  affirmative,  doth  not  take  away  any  authority  in 
the  suppressing  a  Riot  by  Common  law,  or  by  other  statutes.  Wood't 
Juki.  430.  See  4  Comm.  125.  433. 

The  owners  of  houses  may  recover  damages  for  the  destruction  of 
iheir/iirnifMr;-,  or  for  any  injury  to  their  property,  done  at  the  same 
time  that  the  buildings  are  demolished,  or  in  part  pulled  down. 
Doug.  673.  (699)  Hytlf  v.  Ccgan. 

A  person,  present  aiding  and  abetting  Rioters,  is  a  principal  in  the 
second  det^ree  under  this  statu'e.  4  Burr.  2073. 

The  Hundred  is  not  liable  in  an  action  for  damages  brought  by  a 
person  injured  by  a  mob  bej^inning  to  pull  down  his  house,  &c.  unless 
the  Riot  be  of  sucli  a  kind  as  to  amount  to  felony  within  titai.  1  Geo. 
1.  St.  2.  c.  5.  The  breaking  the  plaintiff's  windows  by  a  mob  because 
he  would  not  illuminate  his  house  on  a  p^inicular  occasion  was  held 
not  within  the  act.  7  T-  rm  Beft.  A'.  £.  496. 

Where  a  mob  attacked  a  baker's  house  and  broke  his  windows  and 
compelled  him  to  sell  flour  at  a  price  named  by  themselves  below  the 
marketable  value;  this  was  held  evidence  for  the  jur)-  of  a  felonious 
beginning  to  demolish  the  house;  and  that  tlve  plaintiff  might  be 
allowed  to  recover  for  the  damage  done  to  the  house,  but  not  for 
the  value  of  the  flour  sold.  I  Kam^'i  Ke/t.  615.  But  the  value  of  flour 
spoiled,  on  the  premises,  may  be  recovered  in  such  action.  I  Jiasl'a 
Ke/i.  636. 

To  support  an  action  against  the  hundred  for  a  riotous  demolition 
of  a  house  it  is  not  necessary  to  prove  that  twelve  rioters  were  assem- 
bled at  the  time.  5  Term  Nep.  K.  B.  14.  And  such  action  maybe 
sustained  by  a  trustee  in  whom  the  legal  estate  of  the  house  is  vest- 
ed. Id. 

Nearly  related  to  this  head  of  Riots,  is  the  offence  of  Tumuliuoiii 
Petitiming i  which  was  carried  to  an  enormous  height  in  the  times 
preceding  the  grand  rebellion.  Wherefore,  by  stat.  13  Cor.  2.  at.  1. 
r.  5.  It  is  enacted.  That  not  more  than  twenty  names  shall  be  signed 
t»  any  petition  to  the  King,  or  either  house  of  parliament,  for  any 
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'alteration  of  matters,  established  by  law,  in  church  or  state;  unless 
the  contcms  thereof  be  previously  approved,  in  the  country,  by  three 
justices,  or  the  majority  of  the  i;rand  jury  at  the  assises  or  quarter 
sessions;  and  in  London,  by  the  Lord  niayor,  uldermen,  and  common 
council;  and  that  no  petition  shall  he  delivered  by  a  company  of  more 
than  ten  persons,  on  pain,  in  eitlicr  case,  of  incurring  a  penalty  not 
exceeding  lOo/.  and  three  months'  imprisonment.  See  this  Diction- 
ary, lilies  Priiiion;  Liberty. 

Froceetlings  of  the  sumo  nature,  and  manifestly  tending  to  the 
same  end,  as  the  tumultuous  petitions  above  alluded  to,  had  arrived 
to  such  a  height  in  the  year  1795,  thai  the  legislature  found  it  neces- 
sary to  interpose  by  a  temporary  uct,  36  Geo.  3.  c.  8.  for  more  eficct- 
uallv  preventing  seditious  meetings  and  assemblies.  But  this  act, 
after  being  revived  by  41  Geo.  3.  c.  30.  (for  a  short  period)  was  allow- 
ed to  expire. 

A  Record  of  a  Riot  on  View. 

BE  it  remembered,  That  on  the          day  of^  8cc.  in  the  yet^r 

of  the  rcif^n  of  our  Sc.x'ird^^fn  Lord  George  the  Third,  noi^  King  of 
Great  Britain,  Isfc.  IVc  A.  B.  and  C.  D,  Eujuireny  iv.'o  of  (he  Justices 
of  our  said  Lord  the  King  anxigntd  to  kcc/i  (he  /trace  in  the  county  of 
Sec.  aforeitaidy  and  E.  F.  Eftt/uirr,  then  ^ht  riff  of  the  mid  county-^  ufion 
the  coni/ilaint  and  humble  su/i/ilicalion  of  L.  B.  (f  Sec.  in  the  county 
aforesaid^  in  our  own  /tro/ter  ftcrsona  have  come  to  (he  ?nansi'jn-house  qf 
the  said  L.  B.  in  the  parish.,  Sec.  in  the  county  aforesaid;  and  then  and 
there  do  find  G.  H.  of  Stc.  and  J.  K.  and  L.  M.  of  £cc.  in  the  county 
aforcsaidy  and  other  malefactors  and  disturbers  of  the  /leace  of  our  said 
L.ord  the  King^  to  us  unJcno'itm^  to  the  number  of  —  persons^  armed 
with  swordsy  staves^  Ecc.  unlawfu/lyy  riotously  and  routou-ily  assembled 
at  the  said  house,  and  the  same  house  besetting,  ihreatt-ning  great  da- 
mage to  the  said  L.  B.,  to  ihr  disturbance  of  the  fieace  of  the  said  Lord 
the  £Sng,  and  terror  of  his  fieofUe,  against  the  form  of  the  statute^  ficc. 
And  thenfoTe  a-r  the  said  A.  B  and  C.  D.  do  then  and  there  cause  the 
said  G.  H.,  J.  K.,  and  L.  M.  to  be  arrested,  and  carried  to  the  next 
gaol  of  our  said  Lord  the  King  in  the  county  aforesaid^  by  our  view  and 
record^  being  convicted  of  the  unlaivful  assembly^  riot,  and  rout  afore- 
said, there  to  remain  every  and  each  of  them  respectively,  until  they 
shall  severally  and  resfiectivelu  have  paid  to  our  said  Lord  the  King 
the  several  sums  of  10/.  each,  which  we  do  impose  upon  them  and  every 
qf  them  separately  for  their  haid  offences.  In  witness  whereof  we  have 
set  our  seals  to  this  our  present  record,  dated  aty  Sec.  aforesaid,  the  day 
and  year  above-mentioned. 

Form  of  an  I»4"1sitxon  of  a  Riot. 

South'ton,  ss.  AA'  Inquisition  for  our  Sovereign  Lord  the  King, 

fttken  aty  Sec.  in  the  county  aforesaid,  ih'   day  of  &c.  in  the  —  -- 

year  of  the  reign,  &c.  by  the  oath  of  A.  B  ,  C  D.,  E.  F.,  G.  H.,  Sec. 
( the  Jury  J  honest  and  lawful  men  of  the  said  county,  before  T.  D.  and 
J.  B.  Esquires,  two  Justices  tf  our  said  Soxu  reig?!  Lord  'he  King,  as- 
signed to  keep  the  peace  in  the  said  county.  Sec.  Which  mid  Jurors  upon 
their  oath  aforesaid  say,  that  J.  K.  of  Sec.  L.  M.,  N.  O.,  Stc.  and  other 
malefactors  and  disturbers  of  the  peace  of  our  said  Lord  the  King,  to 
the  said  Jurors  unknown,  on  the  —  day  of.  See-  last  past,  with  force 
and  arms,  that  is  to  say,  with  iwords,  staves.  Etc.  and  other  offensive 
tpeapons,  unlavfuilyy  riotously  ttnd  routoualy  did  assemble  to  distttrh 
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the  fimce  of  our  naid  Lord  the  King:  And,  so  being  then  and  there  a«- 
.^eitid/cdf  into  the  messuage  o/T.  W.  in  the  /mriih^  Stc.  aforfnaid,  in  tltc^ 
mid  coiinltj^  betweeji  the  hour-i.  Sec.  of  the  Rumc  duy^  unhtivf'ullij^  riot' 
ounly  and  routousty  entcrcd^and  him  the  mid  T.  \V.  n&bau/tcd,  bral  and 
wounded^  to  the  gr^at  disturbance  of  the  /leucc  of  our  said  Lord  the 
^ingj  and  terror  of  his  ftro/dc;  and  against  the  form  of  the  statute  in 
such  case  made  and  provided. 

An  Indictment  for  a  Riot. 
THE  Jurorsj  Sec.  do  firrscnt^  that  J.  K.  latr  of  Sec.  in  the  county  of 
&C.  aforesaid^  yeoman^  L.  M.  late  of  See.  and  N.  O*  Itite  of  Uc.  and 
ttivcrii  other  fiersons^  ( to  the  Jurors  aforesaid  yet  unkuor^-n )  on  the 

 day^  Sec.  in  the  year  of  the  reign^  Stc.  ai,  Sec.  with  forct  and 

arms,  un/auful/y,  riotously  and  routousty  did  mrct^  assemble  and  gather 
together^  to  disturb  the  fieace  of  our  said  Lord  the  King;  and  bring  so 
assembled  and  met  together^  did  then  and  there  unlawfully,  riofou  ly  and 
routously  make  on  assault  ufion  one  L  B.  then  being  in  the  /tea  c  of 
(iod  and  of  our  said  Sovereign  Lord  the  King;  and  then  and  there  beat, 
woundrdyund  tvilly  treated  the  said  L.  B.  and  other  injuries  did  to  hinij 
to  the  great  damage  of  the  said  L.  B.  and  against  the  peace  of  our  said 
Lord  the  King^  his  crown  and  dignity.  Sec. 

PUOCLAMATION  foP  RlOTERS  tO  dlSpCI'Se. 

OUR  Sovertign  Lord  the  King,  chargelh  and  convnandeth  all  per' 
sons  being  assembled,  immtdiatclu  to  disfierse  themselves,  and  peace- 
fully to  depart  to  their  habitations,  or  to  their  lar^ful  busint::.^,  upon  the 
pains  contained  in  the  Act,  made  in  the  \sl  year  of  King  George,  for 
Jireve7iting  Tumults  and  Riotous  Assemblies. 

God  save  the  Kikg! 
For  other  forms,  see  Burn^s  Justice^  title  Riot. 
RIPARIA,  from  r;//fl,  a  bank  of  a  river.]  A  river;  or  water  run- 
ning between  the  banks.  Magn.  Cart.  c.  5:  stat.  IVestm.  2.  r.  47: 
2  Inst.  478.  It  has  usually  been  translated  a  Bank,  but  this  seems 
erroneous.  Aijua  vocata  le  Lee,  magna  Riparta  exisiit,  is  a  great  river. 
Rot.  Pari. 

RIPIKRS,  riparii,  a  fiscclla,  yud  in  devchendis  piscibus  utuntur, 
Angiice,  a  rip.]  Those  that  bring  fish  from  the  sea  coast  to  the  inner 
parts  of  the  land.  Camd.  Britan.  234. 

RIPPERS,  Reapers  or  cutters  down  of  corn:  Hence  Ripto^vel  was 
a  gratuity  or  reward  given  lo  customary  tenants  when  they  had  reap- 
ed their  lord's  corn.  CovjelL 

RIVAGIUM,  r/ra^fr,  or  rivcrage.^  A  duty  paid  to  the  King  on 
some  rivers  for  the  passage  cf  boats  or  vessels. — Quicii  sint  ab  omni 
lastagio,  passagio^  tallagio,  rivagio,  l^c.  Rlactt.  temp.  Ed.  \. 

RIVKARE,  To  have  the  liberty  of  a  river  for  hshingand  fowling. 
Pat.  2  Ed.  t. 

RIVERS,  By  the  statute  of  Ucstm.  2.  c.  47.  The  King  may  grant 
commissions  to  persons  lo  take  care  of  Rivers,  and  the  fishery  there- 
in:— The  Lord  Mayor  of  London  is  to  have  the  conservation  in 
breaches  and  ground  overflown  as  far  as  the  water  ebbs  and  fiows  in 
the  River  Thames.  Stat.  4  Hen.  7.  e.  15. — Persons  annoying  the 
River  Thames,  making  shelves  there,  casting  dung  therein,  or  tjiking 
away  stakes,  boards,  timber-work,  Is^c.  off  the  banks,  incun-ed  a  for- 
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feitiire  of  5/.  under  slat.  27  Hen.  8.  c.  18.  Commissioners  appointed 
to  prevenl  exactions  of  the  occupiefs  of  locks,  weirs,  ifc.  upon  the 
River  Thamts  westward  from  the  City  of  London,  to  Criciladi;  in  the 
county  of  IVilis,  and  for  ascertaining  the  rates  of  water  carriage,  on 
the  said  River,  tyc.  mat.  6  13'  7  H\  3.  c.  16.  Which  statute  was  revi- 
ved with  authority  for  the  commissioners  to  make  orders  and  consti- 
tutions, to  be  observed  under  penalties,  t^c.  stals.  3  Geo.  2.  c.  11; 
24  Gro.  2.  c.  8. 

As  to  annoyances  in  Rivers,  either  positively  by  actual  obstruc- 
tions, or  negatively,  by  want  of  reparations,  the  persons  so  obstruct- 
ing, or  such  individuals,  as  arc  bound  to  repair  and  cleanse  them,  or 
(in  default  of  these  last)  the  parish  at  large,  may  be  indicted,  distrain- 
ed to  repair  and  amend  them,  and  in  some  cases  fino<i.  4  Comm.  167. 
Sec  title  A'uisance. 

By  slain.  6  Geo.  2.  c.  37:  10  Geo.  2.  c.  31.  it  is  made  felony,  with- 
out benefit  of  clergy,  maliciously  to  cut  down  any  River  or  sea-bank, 
whereby  lands  may  be  overflowed.  See  title  Mischief,  Malicious. 
By  Slat.  1  Geo.  2.  si.  2.  c  19.  (now  expired,)  To  destroy  the  toll- 
houses, or  any  sluice  or  lock  on  any  navigable  River,  tras  made  felo- 
ny to  be  punished  with  transportation  for  seven  years.  And  by  slat. 
8  Geo.  2.  c.  20,  Destroying  sluices  upon  Rivera,  or  rescuing  any  per- 
son in  custody  for  the  same,  is  made  felony  w  ithout  benefit  of  clergy, 
and  the  offence  may  be  tried  as  well  in  an  adjacent  county,  as  in  that 
where  the  fact  is  committed.  By  slat.  4  Geo.  3.  c.  12.  Maliciously  to 
damage  or  destroy  any  banks,  sluices,  or  other  works  on  such  navi- 
gable River,  to  open  the  fiood-gates  or  otherwise  obstruct  the  naviga- 
tion, is  again  made  felony,  punishable  with  fourteen  years'  transporta- 
tion. Persons  may  justify  the  going  of  their  servants  or  horses  upon 
jhe  banks  of  navigable  Rivers,  foi-  towing  of  barges,  Wr.  to  whomso- 
ever the  right  of  the  soil  belongs.  1  Ld.  Raym.  725. 

The  public  are  not  entitled  at  Common  Law  to  tow  on  the  banks 
of  antient  navigable  Rivers;  such  right  must  be  founded  either  on 
statute  or  usage.  3  Term  Heft.  K.  B.  253. — An  antient  towing  path 
on  the  bank  of  a  River,  is  not  within  the  jurisdiction  of  commission- 
ers, under  the  general  terms  of  an  Inclosurc  act.  2  Bos.  isf  I'ul.  296. 

The  owner  of  land  through  which  a  River  runs,  cannot  by  enlarging 
a  channel  of  certain  dimensions,  through  which  the  water  had  been 
used  to  flow,  before  any  appropriation  of  it  by  another,  divert  more 
of  it  to  the  prejudice  of  any  other  land-owner  lower  down  the  River, 
who  had  at  any  time,  before  such  enlargement,  appropriated  to  him- 
self the  surplus  water,  which  did  not  escape  by  the  former  channel. 
«  East's  Re/i.  209. 

Rivers  making  navigable,  and  Canals:  Divers  acts  of  parliament 
pass  for  this  purpose  every  session,  which  it  would  be  no  less  tedious 
than  useless  to  particularize  in  such  a  work  as  the  present. 

ROBA,  A  robe,  coat,  or  garment.  Ilaltingh.  267.  See  Retainer. 

ROBBERY,  Roiaria.]  A  felonious  taking  away  of  another  man's 
goods,  from  his  person  or  in  his  presence,  against  his  will,  by  putting 
him  in  fear,  and  of  pur|)osc  to  steal  the  same.  West's  Symbol,  /lari  2. 
title  Indictments.  §  60.  And  this  offence  was  called  Robbery,  either 
because  they  bereaved  the  true  man  of  some  of  his  robes  or  gar- 
ments, or  because  his  money  or  goods  were  taken  out  of  some  part 
of  his  garment  or  robe  about  his  person.  Co.  3  Inst.  c.  16.  This  is 
sometimes  called  TTolent  theft,  ft'est.  Symbol,  tii.  tup.:  Kitchin.foi. 

Vol.  V.  3  Z 
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16.  22:  lAb.ais.  39:  See  Sknte  de  verborum  tiipnf.  vci'b.  Keif,  and 
Crom/i,  Jtmtice  of  Fcacr,  fol.  30. 

lioBiiEHv  is  a  felony  by  the  Common  Law,  committed  by  a  violent 
assault,  upon  the  person  of  another,  by  putting  him  in  fear,  and  taking 
from  his  person  his  money,  or  other  goods  of  any  value  whatsoever. 
3  Imt.  68.  c.  Ifi. 

What  ia  or  amounts  to  a  Robbery  in  rea/tect  of  the  S^anner^  or  the 
Person  from  tvhom  any  tliing  is  taken. 

Open  and  violent  larceny  from  the  person,  or  Robbery,  is  the  felo- 
nious and  forcible  taking,  from  the  person  of  another,  of  goods  or 
money  to  any  value,  by  violence  or  putting  l-.im  in  fear.  I  Hawk.  P.  C. 
c.  34.  Uf,  There  must  be  a  taking,  oihci  wise  it  is  no  Robbery.  A 
mere  attempt  to  rob  was  indeed  held  to  be  felony,  so  late  as  Hef.ry 
the  Fourths  time:  I  Hul.  P.  C.  332.  But  afterwards  it  was  taken  to 
be  only  a  misdemeanor,  and  punishable  with  fine  and  imprisonment; 
till  the  statute  "  Cr'eo.  2.  f .  2 1 .  which  makes  it  a  felony,  (transportable 
for  seven  yeais,)  unlawfully  and  maliciously  to  assault  another,  with 
any  offensive  weapon  or  instrument; — or  by  menaces,  or  by  other 
forcible  or  violent  manner,  to  demand  any  money  or  goods;  with  a 
felonious  intent  to  rob.  If  the  thief,  having  once  talcen  a  purse,  return 
it,  still  it  is  a  Robbery;  and'so  it  is,  whether  the  taking  be  strictly 
from  the  person  of  another,  or  in  his  presence  only:  As,  where  a 
Robber  by  menaces  and  violence  puts  a  man  in  fear,  and  drives  away 
his  sheep  or  his  caille  before  his  face.  1  Hal.  P.  C.  533.  But  if  the 
taking  be  not  citiicr  directly  from  his  person,  or  in  his  presence,  it 
is  no  Robbery.  C'w./.  478:  Stra.  10.  15. 

2<//i/,  It  is  immaterial  of  what  value  the  thing  taken  is:  a  penny  as 
well  as  a  pouml,  thus  forcibly  extorted,  nnikes  a  Robbery.  1  Hav;k. 
P.  C.  c.  Si.  §  i. 

Lastly,  I  lie  taking  must  be  by  force,  or  a  previous  putting  in  fear; 
which  makes  the  violation  of  the  person  more  atrocious  than  pri- 
vately stealing.  This  previous  violence,  or  putting  in  fear,  is  tlie  cri- 
terion that  distinguishes  Robbery  from  otlier  larcenies.  For  if  one 
privately  steals  sixpence  from  the  person  of  another,  and  afterwards 
keeps  it  by  putting  him  in  fear,  this  is  no  Robbery,  for  the  fear  is 
subsequent:  Neither  is  it  capital,  as  privately  stealing,  being  under 
the  value  of  twelve-pence.  1  /.'a/.  P.  C.  534.  Not  that  it  is  indeed 
necessary,  though  usual,  to  lay  in  the  indictment  that  the  Robbery- 
was  committed  by  putting  in  fear;  it  is  sufficient,  if  laid  to  be  done 
oy  violence,  and  jgjinst  the  will  of  iiim  robbed.  Pout.  128.  And  when 
it  is  laid  to  be  done  by  putting  in  fear,  tliis  docs  not  imply  any  great 
degree  of  terror  or  i.fi"right  in  the  party  robbed:  It  is  enough  that  so 
much  force,  or  threatening  by  wortl  or  gesture,  be  used,  as  might 
create  an  apprehension  of  danger,  or  induce  a  man  to  part  with  his 
property  w  ithout  or  against  his  consent.  Ti  ns,  if  a  man  be  knocked 
down  without  previous  warning,  and  stripped  of  his  property  while 
senseless,  though  strictly  he  cannot  be  said  to  be  put  i;i  fear,  yet  this 
is  undoubtedly  a  Robbery.  Or,  if  a  person  with  a  sword  drawn  begs 
an  alms,  and  1  give  it  bim  through  mistrust  and  apprehension  of  vi- 
olence, tins  is  a  Itlonious  Robbc:-y.  1  !la-.sk.  P.  C.  c.  43.  §  6.  So  if, 
under  a  pretence  of  sale,  a  man  forcibly  extorts  money  from  another, 
neither  shall  this  subterfuge  av.iil  him.  But  it  is  doubted,  whether 
the  forcing  a  higler,  or  other  chapman,  to  sell  his  wares,  and  giving 
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liim  ihc  full  value  of  tliein,  amounts  to  so  heinous  a  ciinic  as  Robberyj 
2  Hm„k.  P.  C.  c.  34.  §  7.  , 
This  species  of  larceny  is  del)ui  rctl  of  tl»e  I^nefit  oi"  clergy  by  atat. 
23  Jlen.  i.e.  I.  and  other  subsequent  statutes;  not  indeed  in  general, 
but  only  when  coinniittcd  in  a  dwelling-house,  ')r  in  or  near  the 
Kintc's  highway.  A  Robhei-y  therefore  in  a  distant  held,  or  foot-path, 
was  not  punished  with  death;  I  //u/.  C.  535.  hut  was  open  to  the 
benefit  of  clergy,  till  the  slai.  3  St  4  (!'.  Sc  M.  c.  9.;  which  lakes 
away  clergy  from  both  principals  aiid  accessaries  before  the  fact, 
in  Robbery,  wheresoever  committed.  4  Comm.  c.  17.  243,  4. 
Principals  and  accessaries,  before  the  fact,  were  debarred  of  clergy 
by  slat.  23  Hen.  8.  r.  I.  And  accessaries,  after,  by  hiui.  4  /'.  t?.  M.  c. 
4.  in  the  cases  al)ove-mentioned.  The  words  of  the  sfu!.  23  Utfrt.  8. 
are  still  pursued  in  indictments  for  this  offence.  I  Hawk.  P.  C.  c.  34. 
§  11.  n. 

The  circumstance  of  putting  one  in  fear,  makes  the  difference  be- 
tween a  Robbery  and  a  cut-purse;  both  take  it  from  the  iierson,  but 
this  lakes  it  clam  et  stcrrie  without  assault  or  puitinj^  in  fear,  and  the 
Robber  by  violent  assault  and  putting  in  fear.  3  Ijisr.  68.  c.  16. 

Wherever  a  person  assaults  another,  with  such  circumstances  of 
terror  as  put  him  in  fear,  and  causes  him,  by  reason  of  such  fear,  to 
part  with  his  money,  the  taking  thereof  is  adjudged  Kobbeiy; 
whether  there  were  any  weapon  drawn  or  not,  or  whether  the  per- 
son assaulted  delivered  his  money  upon  the  other's  command,  or 
afterwards  gave  it  to  him  upon  his  ceasing  to  use  force,  and  begging 
an  alms;  for  he  was  put  into  fear  by  his  assault,  and  gives  him  his 
money  to  get  rid  of  him.  1  Hawk.  P.  C.  c.  34.  %  9. 

In  the  case  of  Macdanid  and  others,  at  the  Old  Bailey  Sessions  in 
December  1755,  Mr.  Justice  Foster  was  of  opinion,  that  if  a  man  at- 
tacked by  an  highwayman  and  robbed,  previous  to  the  robbery  resists, 
and  is  overpowered,  without  being  under  any  fear  at  all,  it  is  not  the 
less  Robbery  upon  that  account.  Post.  128. 

If  the  fact  appear,  upon  the  evidence,  to  have  been  attended  with 
those  circumstances  of  violence  or  terror  which,  in  common  experi- 
ence, are  likely  to  induce  a  man  to  part  with  his  property  against 
his  consent,  either  for  the  safely  of  his  person,  or  for  the  preserva- 
tion of  his  character  and  good  name,  it  will  amount  to  a  Robbery;  and 
this,  though  no  express  demand  of  money  is  made.  Thus  if  an  officer 
feloniously  take  money  from  a  prisoner,  not  to  lake  him  to  gaol, 
under  colour  of  authority:  Or  if  one  obtain  property  by  threaten- 
ing to  accuse  another  of  having  been  guilty  of  an  uimatural  crime, 
these  acts,  particularly  the  latter,  on  the  solemn  opinion  of  all  the 
judges,  have  been  held  acts  sufficient  to  raise,  in  the  mind  of  the 
party  menaced,  such  a  terror  and  apprehension  of  mischief,  as  to 
constitute  the  offence  of  Robbery,  by  putting  in  fear.  1  Hawk.  P.  C 
c.  34.  §  6.  Leach's  note. 

The  following  distinction  has  also  been  frequently  admitted  in 
prosecutions  for  Robbery,  i  ;:.  That  if  any  thing  is  snatched  suddenly 
from  the  head,  hand,  or  person  of  any  one  without  any  struggle  on 
the  pan  of  the  owner,  or  without  any  evidence  of  force  or  violence 
being  exerted  by  the  thief,  it  docs  not  amount  to  Robbery.  But  if 
any  thing  is  broken  or  torn  in  consequence  of  the  sudden  seizure, 
it  would  be  evidence  of  such  force  as  would  constitute  a  Robbery:  As 
where  part  of  a  lady's  hair  was  lorn  away  by  snatching  a  diamond 
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pin  from  her  head,  and  an  ear  was  torn  by  pulling  oB'  an  ear-ring, 
each  of  these  cases  was  determined  to  be  a  Robbery.  4  Comm.  r.  17. 
(1.  24*.  M.  cites  Lrach  238. 

The  words  of  the  indictment,  viotentrr  el  felortice  ctpil,  roust  be 
understood  to  imply  that  there  is  an  actual  taking  in  deed,  and  a 
takinj;  in  Law,  and  that  may  be  when  a  thief  receives,  b'c.  For  ex- 
ample: If  tl.icves  rob  a  true  man,  and  finding  but  little  about  him, 
take  it,  this  is  an  actual  taking;  and  by  threats  of  death  compel  him 
to  swear  upon  a  book  to  fetch  them  a  greater  sum,  which  he  does 
and  delivers  it  to  them,  which  they  receive,  this  is  a  taking  in  Law 
by  them,  and  adjudged  Robbery;  lor  fear  made  him  take  the  oath 
and  the  oath  and  fear  continuing,  made  him  bring  the  money,  which 
amounts  to  a  taking  in  Law;  and  in  this  case  there  needs  no  special 
indictment,  but  the  general  indictment  (Quod  violen/er  W  /elonici 
crfiic')  is  sufficient.  And  so  it  is,  if  at  the  fii'st  the  true  man  for  fear 
delivers  his  purse,  Vc.  to  the  thief  3  Inst.  68.  c.  16. 

See  I  Hawk.  P.  C.  c.  34.  §  4.  That  the  thief  must  be  in  possession, 
of  the  thing  stolen,  or  otherw  ise  he  is  not  guiltv  of  Robbery.  3  Intt. 
69.  c.  16.  5.  P. 

The  words  of  the  indictment  are/roui  the  fienon.  Etc.  If  the  true 
man,  seeking  to  escape  for  the  safeguard  of  his  money,  casts  it  into 
a  bush,  which  the  thief  perceiving,  takes  it:  This  is  a  taking  in  Law 
from  the  person,  because  it  is  done  at  one  time.  3  Imt.  69.  c.  16. 
And  so,  if  one  drive  my  cattle  in  my  presence  out  of  my  pasture, 
or  takes  my  hat,  which  fell  from  my  head,  he  may  be  indicted  as 
having  taken  things  from  my  person.  1  Hawk.  P.  C.  c.  34.  §  8.  Sec 
also  3  Intl.  69.  c.  16.  Jnd.  II6./1/.  161:  Slu.  156. 

In  some  cases,  a  man  may  be  said  to  rob  me,  where  in  truth  he 
never  actually  had  any  of  my  goods  in  his  possession;  as  where  I 
am  robbed  by  several  in  one  gang,  and  one  of  them  takes  my  money,  in 
which  case,  in  judgment  ol  Law,  every  one  of  the  company  shall  be 
said  to  take  it,  in  respect  of  that  encouragement  which  they  give  to 
another  through  the  hopes  of  mutual  assistance  in  their  enterprise: 
Nay,  though  they  miss  of  their  first  intended  prize,  and  one  of  them 
afterwards  rides  from  the  rest,  and  robs  a  third  person  in  the  same 
highway,  without  their  knowledge,  out  of  their  view,  and  then  re- 
turns to  them,  all  are  guilty  of  Robbery;  for  they  came  together  with 
an  intent  to  rob,  and  to  assist  one  another  in  so  doing.  1  Hawk.  P.  C. 
e.  34.  §  r. 

If  a  carrier's  man  or  son  conspire  to  rob  him,  and  do  it  accordingly, 
the  carrier  not  being  privy  to  it,  he  may  sue  the  hundred  on  the 
statute  of  Hinton;  but  the  conspiracy  may  be  given  in  evidence  in 
mitigation  of  damages.  Style  427. 

If  a  man-servant  be  robbed  of  his  master's  goods,  in  his  master's 
sight,  this  shall  be  taken  for  a  robbing  of  the  master.  Style  156. 

Taking  cattle  from  which  he  is  driving  on  the  highway,  is  a 
taking  from  his  person,  and  so  a  Robbery.  2  Salk.  65  1. 

As  to  recovering  against  the  Hundred,  see  this  Dictionary,  title 
Hue  and  Cry;  And  as  to  Robberies  from  the  person  without  vio- 
lence and  others,  see  title  Larceny — Stealing  privately  from  the 
person  was  by  8  £liz.  r.  4.  made  felony,  without  clergy;  but  this  is 
repealed  by  48  Geo.  3.  c.  129.  and  persons  guilty  of  stealing  from 
the  person  without  such  force  or  putting  in  fear  as  is  sufficient  ip 
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mustitute  the  crime  of  Robbery,  are  punishable  by  transportation, 

or  imprisonment  to  hard  labour. 

ROBBERSMEN,  or  ROBBERDSMEN,  Were  a  sort  of  great 
thieves,  mentioned  in  the  statutes  5  Edw.  3.  c.  14:  7  R.  2.  c.  5:  of 
whom  Coke  says,  That  Robin  Hood  lived  in  the  reign  of  King  Rich. 
L  on  the  holders  of  England  and  Scotland^  by  robbery,  burning  of 
houses,  rapine  and  spoil,  ifc.  and  that  these  Robberdsmen  look  name 
from  him.  3  Inst.  197. 

ROCHET,  That  linen  garment  which  is  worn  by  bishops,  gather- 
ed at  the  wrists;  It  differs  from  a  surplice,  for  that  hath  open 
sleeves  hanging  down;  but  a  Rochet  hath  close  sleeves.  Lindewode. 
lib.  3.  lit.  27. 

ROCK-SALT;  See  Salt. 

ROD,  Roda  rrrrc]  A  measure  of  sixteen  feet  and  a  half  long, 
otherwise  called  a  Perch. 

ROD  KNIGHTS,  From  the  Sax.  Rad.  Eguitatio  if  Ciit/i,  Famu- 
lusy  tfuasi  Minintri  Equitantes.']  Certain  servitors  who  held  their 
land  by  serving  their  lords  on  horseback.  Bract,  lib.  2.  c.  35. 

ROGATION-WEEK,  Dies  Rogationum;  Robigalia.]  A  time  so 
called,  because  of  the  special  devotion  of  prayer  and  fasting  then 
enjoined  by  the  church  for  a  preparative  to  the  joyful  remembrance 
of  Christ's  ascension.  Cowell. 

ROGUE,  Er.]  An  idle  sturdy  beggar,  who,  by  antient  statutes, 
for  the  first  offence,  was  called  a  Rogue  of  the  first  degree,  and 
punished  by  whipping,  and  boring  through  the  gristle  of  the  right 
ear,  with  a  hot  iron;  and  for  the  second  offence,  he  was  termed  a 
Rogue  of  the  second  degree,  and  executed  as  a  felon,  if  he  were 
above  eighteen  years  old;  ttatt.  27  //.  S.  c.  25:  14  Eliz.  c.  5:  but  re- 
pealed by  slat.  35  Eli:,  c.  7.  §  24:  as  relates  to  vagabonds  of  the 
second  degree.  See  further  title  I'agranis. 

RDGUS,  Lai.']  A  funeral  pile:  A  great  fire  wherein  dead  bodies 
were  burned;  and  sometimes  it  is  taken  simply  for  a  pile  of  wood. 
Claua.  5  Hen.  3. 

ROLL,  Roiulus.]  A  schedule  of  parchment  that  may  be  turned 
up  with  the  hand  in  the  form  of  a  pipe.  Hiaundf.  P.  C.  11.  Rolls  are 
parchments  on  which  all  the  pleadings,  memorials,  and  acts  of  Courts 
are  entered  and  filed  with  the  proper  officer;  and  then  they  become 
records  of  the  Court.  2  JLill.  Mr.  491.  By  a  rule  made  by  the  Court 
of  King's  Bench,  every  attorney  is  to  bring  in  his  Rolls  into  the 
office  fairly  engrossed  by  the  times  thereby  limited,  viz.  The  Rolls 
of  Trimly,  Michaelmas  and  Hilary  terms,  before  the  essoin  day  of 
every  subsequent  term;  and  the  Rolls  of  Easier  term  before  the  first 
day  of  Trinity  term;  and  no  attorney  at  law,  or  any  other  person, 
shall  file  any  Rolls,  iJc.  but  the  clerks  of  the  chief  clerks  of  this 
court.  Ord.  B.  R.  Mch.  1705.  If  Rolls  are  not  brought  into  the 
office  in  time,  it  has  been  ordered  tliat  they  shall  not  be  received 
without  a  particular  rule  of  court  for  that  purpose.  Mic/i.  9  IK.  3. 
See  titles  Practice;  Pleadings. 

RoLi.  OF  CoUBT,  Roiulus  Curit.']  The  Court-roll  in  a  manor, 
wherein  the  names,  rents,  and  services  of  the  tenants  were  copied 
and  inrolled.  See  title  Cci/,y/tUd. 

Rolls  Office  of  the  Chancf.ry,  An  office  in  Chancery  Lane, 
London,  which  contains  Rolls  and  records  of  the  High  Court  of 
Chancery,  the  Master  whereof  is  the  second  person  in  the  Chancery,. 
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Ufc.  Among  these  are  the  inrolments  of  acu  of  pariiamcnt,  i^c.  See 

titles  Chancery;  Master  of  Kalis. 

Rolls  of  the  Exchehleb,  Are  of  several  kinds,  as  the  great 
Wardrobe  Roll,  the  Cofferer's  Roll,  the  subsidy  Roll,  Wc.  Sec  title 

Jixchcijuer. 

Rolls  ok  Parlmmeut,  The  manuscript  registers  of  the  proceed- 
ing of  our  ol<l  Farlianientsi  in  these  Rolls  arc  likewise  a  great  many 
decisions  ol'dilficult  points  in  law;  which  were  frequently  in  former 
limes,  referred  to  the  determination  of  this  supreme  Court  by  the 
Judges  of  both  benches,  iJ^c.  jVic/iol.  Hist.  Libr.  /luri  3.  caft.  3.  edit. 
1714.  The  inrolments  of  acts  in  chancery  arc  sometimes  termed 
Pariiamcnt  Rolls,  and  sometimes  Statute  Rolls.  See  title  Statutes. 

Rolls  of  the  Temple.  In  the  two  Temples  is  a  roll  called  the 
Calves-head  Roll,  wherein  every  bencher,  barrister,  and  student,  is 
taxed  yearly  at  so  much  to  the  cook  and  other  officers  of  the  houses, 
in  consideration  of  a  dimier  of  calves-head  provided  in  Easter  term. 
Or/f.  Jurid.  199. 

ROMAN  CATHOLICS.  See  Paftists. 

ROMA-PEDIT j;,  Pilgrims  that  travelled  to  Rome  on  foot.  Mai. 
Paris,  anno  1250. 

ROME,  Church  of,  its  encroachments  of  power  here,  and  how 

suppressed.  See  titles  Pafiists;  Pofte;  Prxmunire. 
ROME-SCOT;  See  Peter-Pmce. 

HOMNEY-MARSH,  A  large  tract  of  land  in  the  county  of  Kent, 
containing  24,000  acres:  and  is  governed  by  certain  antient  and  equi- 
table laws  of  sewers  composed  by  Henry  de  Bathe,  a  venerable  Judge 
in  the  reign  of  King  Henry  III.;  Irom  which  laws  all  conmiissioners 
of  sewers  in  Jinglajid  may  receive  light  and  direction.  4  Jnat.  276. 
King  Henry  III.  granted  a  charter  to  Komney-Marsh,  empowering 
twenty-four  men  thereunto  chosen,  to  make  distresses  equally  upon 
all  those  who  have  lands  and  tenements  in  the  said  Marsh,  to  repair 
the  walls,  and  water-gates  of  the  same  against  the  dangers  of  tlie 
sea.  There  arc  also  several  laws  and  customs  obseiTed  in  the  said 
Marsh,  established  by  ordinance  of  justices  thereto  appointed  in  42 
Hen.  3;  16  ii.  I:  33  K.  3.  c5'c.  The  commissioners  of  sewers,  in  other 
parts  of  England,  may  act  according  to  the  laws  and  customs  of 
Romneu-Marsh,  or  otherwise  at  their  own  discretion.  See  title  Scviers. 

ROOD,  or  Holy  Rood,  Holy  Cross. 

ROOD  OF  LAND,  Rodata  Terrt.'\  The  fourth  part  of  an  acre. 
ROOTS,  1  rccs,  shrubs,  or  plants.  See  this  diet,  title  Mischief, 

Maticioiifi. 

ROPIi-DANCERS,  iSc.  are  public  nuisances,  and  may,  upon 
indictment  be  suppressed  and  6ned.  1  Havik.  P.  C.  7S.  %  6.  See  title 

Play  Houses. 

ROS,  A  kind  of  rushes,  which  some  tenants  were  obliged,  by 
their  tenures,  to  furnish  their  lords  withal.  Brady. 

ROSE-TiLE,  Tile  to  lay  upon  the  ridge  of  a  house;  is  mentioned 
in  the  statute  17  pAho.  4.  r.  4. 

ROSETUM,  A  low  watery  place  of  reeds  and  rushes;  and  hence 
the  covering  of  houses  with  a  thatch  made  of  reeds,  was  so  called. 
Cartular.  Glastm.  MUS.  107. 

ROSLAND,  Brit.  Rhos.'^  Heathy  land,  or  ground  full  of  ling;  also 
watery  and  moorish  l?nd.  I  Inst.  5. 

ROTHER-BE.'VSTS.  Under  this  name  arc  comprehended  oxen. 


cows,  steers,  heilers,  and  such  like  homed  beasts.  See  tiat.  21  Jac. 
f.  18. 

ROTULUS  VVINTONIjE,  Was  an  exact  survey  of  all  .E/if/onrf, 
/•rr  Comiiatva,  Ceniuriat  W  Decurias,  made  by  King  Alfred,  not 
unlike  that  of  Domesday;  and  it  was  so  called,  for  that  it  was  of  old 
kept  at  Winchrster  among  other  records  of  the  kingdom;  but  this  roll 
time  hath  consumed.  Ingul/th.  Hist.  316. 

ROUT,  1>.  Ruuite,  i.  e.  a  company  or  number.]  In  a  legal  sense, 
signifies  an  assembly  of  persons,  going  forcibly  to  commit  an  unlawful 
act,  though  they  do  not  do  it.  West.  Symb.  /lar.  2.  A  rout  is  the  same 
which  the  Germans  call  Rot,  meaning  a  band  or  great  company  of 
men  gathered  together,  and  going  to  execute,  or  indeed,  executing 
any  riot  or  unlawful  act.  Sec  title  Hioi. 

ROYAL  ASSENT,  Hegitit  a«*en*u«,]  That  Assent  which  the 
King  gives  to  a  thing  formerly  done  by  others,  as  to  the  election  of 
a  bishop  by  dean  and  chapter;  which  given,  then  he  sends  a  special 
writ  for  the  taking  of  fealty.  See  jV.  Jl.fol.  170.  \\'hen  the  royal 
Assent  is  given  to  an  act  of  parliament,  it  is  indorsed  in  the  proper 
terms  upon  the  act.  See  title  Parliameni,  7. 

ROYAL  BOROUGHS.  Incorporations  in  Scotland  created  by 
Royal  Charter  giving  jurisdiction  to  the  magistrates  within  certain 
bounds,  and  vesting  certain  privileges  in  the  inhabitants  and  bur- 
gesses. A  borough  is  called  a  Royal  Borough,  if  it  holds  of  His 
Majesty:  if  it  holds  of  a  subject  it  is  termed  a  Borough  of  Barony. 
BelCa  Scotch  Dictionary, 

ROYAL  FAMILY.  See  titles  King;  Quem;  Prince. 

ROYALTIES,  Jiegalitares.^  See  title  King.  Those  Royalties  which 
concern  government  in  an  high  degree,  the  King  may  not  grant  or 
dispose  of.  Jcnk.  Cent.  79. 

ROYNESS.  Streams,  currents  or  other  usual  passages  of  rivers 
and  running  waters.  Cou^ell. 

ROZIN,  Is  amongthe  numerous  articles,  the  importation  of  which 
is  regulated  by  the  Mivigation  Acta.  Sec  that  title. 

RUBRICAS,  a  ruiro  Colore,  because  anticutly  written  in  red  let- 
ters.] Constitutions  of  the  church,  founded  upon  the  statutes  of  uni- 
formity and  public  prayer,  viz.  statutes  5^6  Ed.  6.  c.  I:  1  KHz.  c. 
2;  13      14  Car.  2.c.  4.  See  \X\.\es  ^''onconformists;  Religion,  Sec. 

RUBRIC  of  a  statute  is  its  title,  which  was  antiently  writ  in  red 
letters.  It  may  serve  to  shew  the  object  of  the  legislature,  and  thence 
afford  the  means  of  interpreting  the  body  of  the  act.  Hence  the  phrase 
of  an  argument,  a  rubro  ad  nigrum. 

RUD  j>L\S-U.'KY,  From  the  Sax.  Rode,  Crux,  and  mass-day.]  The 
feast  of  the  Holy  Cross:  there  are  two  of  these  feasts,  one  on  the  Sii 
of  May,  the  invention  of  the  cross,  and  the  other  ihc  Uth  of  Se/itember, 
called  Hoiy  Rood-day,  the  exaltation  of  the  -.ross. 

RULE  OF  COURT;  an  o.der  made  either  bet'feen  parties  to  a 
suit  on  motion:  Or  to  regulate  the  practice  of  the  court.  See  titles 
Motion  in  Court;  Practice 

Rule  of  Court  if  also  granted  to  prisoners  in  the  King's  Bench  oi' 
Fleet  prisons,  every  tiii)  the  Court  sits,  to  go  at  large,  if  such 
prisoner  have  business  in  law  of  hi-,  own  to  follow.  By  rule  of  Court 
of  A'.  B.  Easter  term,  30  Geo.  3.  on  this  subject,  no  prisoner  within 
the  King's  Bench  prison,  or  the  Rules  thereof,  shall  have  day  rules 
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abore  three  days  In  each  teim;  when  they  are  to  return  witliin  the 
walls  or  rules  before  nine  o'clock  in  the  evening.  3  Trrm  Rt/i.  584. 

The  TuUa  of  lilt  King's  Bench  Prison,  are  ceruin  limits  without 
tl>e  walls,  wilhin  which  prisoners  in  custody  are  allowed  to  live,  on 
giving  security  to  the  marshal,  not  to  escape.  The  benefit  of  these 
Kules  may  be  had  by  one  in  custody  in  an  excom.  cap.  but  is  never 
granted  to  a  prisoner  in  execution  on  a  criminal  account,  or  for  % 
contempt.  Sec  Rule  Easier,  30  Geci.  3.  3  7>rm  liep.  383:  Tidd's 
Pracl.  K.  Jl. 

RUMNIiY-M.\RSH;  See  Romney-Mar.h. 

RUMOURS,  Spreading.  See  title  False 

RUNCARIA,  from  iiunca.]  Land  full  of  brambles  and  briars. 

I  Inst.  5,  a. 

RUNCILUS,  RUNCINUS;  is  used  in  Domesday  (says  Sfiel'^") 
for  a  load-horse,  Equus  ojierarius  colonicus;  or  a  sumpter-horse,  and 
sometimes  for  a  cart-horse,  which  Chaucer,  in  the  Seaman's  Tale, 
calls  a  Ro-wnvy.  Cotucll. 

RUNDLET;  RUNLET;  a  measure  of  wine,  oil,  is'c.  containing 
eighteen  gallons  and  a  half.  .S/ar.  I  R.  3.  c.  13. 

RUNNKHS  OF  FOREIGN  GOODS;  See  titles  CutComt  on  Mer- 
chandisf;  Smuggling. 

RUNRIG-Lands,  in  Scotland,  Lands  where  the  ridges  of  a  field 
belong  alternately  to  different  proprietors.  Antiently  this  kind  of  pos- 
session was  advantageous  in  giving  an  united  interest  to  tenants  to 
resist  inroads.  By  the  act  169J,  c.  23.  a  division  of  these  Lands  was 
authorised;  w  ith  the  exception  of  Lands  belonging  to  Corporations. 

RUPTARII,  Soldiers,  or  rather  robbers,  called  also  Rultarii;  and 
Rutla  was  a  company  of  robbers:  Hence  we  derive  the  word  rout 
and  bankrupt.  Mat.  Paris,anno  1250.  Jrticuli  Magne  Carte  Johannis. 

RUPTURA,  Arabic  land  or  ground  broke  up;  A  word  used  in 
antient  charters. 

RURAL  DEANS;  See  tiWeDean. 

Rural  Deanery.  As  every  diocese  is  divided  into  archdeaconries 
Cof  which  there  are  sixty)  so  each  archdeaconry  is  divided  into  Rural 
Deaneries,  which  are  the  circuit  of  the  Archdeacon's  and  Rural 
Dean's  jurisdiction:  And  every  Deanery  is  divided  into  parishes. 
1  Comm.  111. 

RUSC  A,  A  tub  or  barrel  of  butter,  which  in  /rf/anrf  is  called  a 
Ruskin:  Ru.ua  a/mm  signifies  a  hive  of  bees.  Mon.  ^ng.  ii.  986. 

RUSCATIA,  The  place  where  kneeholm  or  broom  grows.  C». 
hilt.  5. 

RUSH-  LIGHTS;  See  Candles. 

RUSSIA  COMPANY,  (or  as  it  has  sometimes  been  termed  The 
Muscovy  Com/iany.)  subsisted  by  virtue  of  a  charter  granted  by  Philift 
and  Mary,  in  the  first  and  second  year  of  their  reign,  which  was  con- 
firmed by  a  private  statute,  passed  In  the  8ih  of  Etizat.-th.  The  char- 
ter was  granted  to  them  untlT  tlic  style  of  The  Merchants  Jdvinturers 
o/" England  Jor  the  Disccn'CTu  of  iMnds,  Territories,  Isles,  DominionSf 
and  Seigniories  unknown,  and  not,  before  their  late  Ad\>e.nturc  or 
Enterfirise,  by  Seas  or  JVarigation  commonly  frequented.  In  the  sta- 
tute they  weie  described  l>v  ihi;  nume  of  The  Fellowshi/t  oj  English 
Merchants  fjr  the  Discoviry  of  vw  Trai:^.  The  t.vtent  of  tiieir 
rights  under  the  statute  was  the  sole  jivivilegc  of  trading  to  and  from 
the  dominions  arid  lerriroriei  of  the  Lrapcrur  of  Rueiia,  lying  uorth- 
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ward,  north-eastward,  and  north-westward  from  London,  as  also  to 
the  countries  of  Armmia  Major,  or  Minor,  Media,  jlrcania,  Persia, 
or  the  Cas/iittn  Sea.  It  was  said  in  slat.  10  1 1  JV.  3.  c.  6.  to  be  com- 
monly called  T/ie  Russian  Comfiany. 

In  the  reign  of  Kins;  U'ill.  III.  it  was  thought  this  tradd  might  be 
considerably  enlarged,  if  the  admission  of  persons  into  the  Company 
was  made  more  easy;  and  that  it  would  be  veiy  proper  to  ascertain 
the  fee  of  admission,  which  had  not  been  done  cither  by  the  charter 
or  the  statute  [of  Elizabelh.'\  It  was  accordingly  enacted  by  the  said 
statute  of  10  is"  11  IV.  III.  c.  6.  §  1,  2.  that  every  subject  of  this 
realm  might  be  admif  cd  into  the  Company  on  payment  of  5/.  only. 

For  the  charter  and  other  matters  relating  to  this  Company,  see 
Httckluyt,  vol.  l./i.  258 — 274.  And  for  the  particulars  of  stat.  14  Geo. 
,  2.  f.  36.  as  to  the  trade  to  Persia,  through  Russia,  see  Reeves's  Lavf 
of  Ship/ting  and  .A'avigation. 

RUSTICr.  The  churls,  clowns,  or  inferior  country  tenants,  who 
held  cottages  and  lands  by  the  services  of  ploughing,  and  other 
labours  of  agriculture  for  the  lord.  The  land  of  such  ignoble  tenure 
was  called  by  the  Saxons  Gafallmd,  as  afterwards  socage  tenure,  and 
was  somctimcsdistinguished  by  the  name  oi terra  rutticorum.  Paroch. 
Aniif.  136.  See  title  Tenures. 

RUTTARII.  See  Ru/,/arii. 

RYE,  A  grain,  of  which  bread  is  made  in  some  parts  of  England. 
Sec  title  Corn. 

Rye  and  Wixchelsea,  An  antient  statute  was  made  against 
ballast  cast  into  the  channel  at  Rye  and  IVinchelsea,  Sec.  Stat.  2  Ed. 
6.  c.  30.  Sec  title  Cinque  Ports. 
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